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CERTIFICATE - ATTESTATION {)/>

The undersigned authority has the honour to certify, in conformity with article 6 of the Convention
L’autorite soussignee a ’honneur d’attester conformenent a Particle 6 de ladite Convention.

T
e
1} that the document has been served the (date) 08 July 2009

que |z demande a ete executee le (date}
-at {place, street, number) VODAFONE GROUP SERVICES LIMITED . .
-a {localite, rue, numero) VODAFONE HOUSE

THE CONNECTION

NEWBURY '

BERKSHIRE Oq( v 257 2

RG14 2FN

- in one of the following methods anthorised by article 5:

-dans une des formes suivantes prevues a I'article 5:

4) in accordance with the provisions of sub-paragraph (a) of the first paragraph of article § of the
convention

selon les formes legales (article 5, alinea premier, lettre a)

b} in accordance with the following particular method THE DOCUMENTS WERE POSTED TO

selon la forme particuliere suivante THE REGISTERED OFFICE OF THE
DEFENDANT COMPANY, VIA PRE PAID
FIRST CLASS POST.

c} by delivery to the addfﬁssee, who accepted it voluntarily
par remise simple

The documents referred to in the request have been delivered to: P ! L
Les documents mentionnes dans la demande ont ete remis a: JN pa / ED
- (identity and description of person) JU[_ 1 2 99 ?
- (identite et qualite de la personne) 3 2009
Miry
- relationship to the addressee (family, business or other) cl'ERK_ 3451_ W Dog,
- liens de parente de subordination ou autres avec 8, UISWCTEJWS
le desinataire de I"acts COURr

2} that the document has not been served, by reason of the following facts:
que la demande n’a pas ete executee, en raison des faits sujvants:

in conformity with the second paragraph of article 12 of the Convention, the applicant is requested to
pay the expenses details in the attached statement.

Conformement a I"article 12, afinea 2 de ladite Convention, e requerant est prie de payer ou de
rembourser les frais dont le detail figure au memoire ci-joint

Annexes
Documents returned
Pieces renvoyees Done at London
fait a
in appropriate cases, documents the 6 July, 2009
establishing the service: le
le cas echeant, les documents
justicarifs de I'execution: Signature and/or stam
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Please select ! Pleas

Company Detalls

The WebCHeck service is available from Monday to Sunday 7.00am to 12 Midnight UK Time L. "5%F

Name & Registered Office:

VODAFONE GROUP SERVICES LIMITED
VODAFONE HOUSE

THE CONNECTION

NEWBURY

BERKSHIRE

RG14 2FN

Company No. 03802001

Status: Active
Date of Incorporation: 07/07/1959

Order informath

Country of Origin: United Kingdom Monitor this cot

Company Type. Private Limited Company ;
Nature of Business (SIC{03)): | SEARCHFOR ANOTHER CcC
6420 - Telecommunications

Accounting Reference Date: 31/03

Last Accounts Made Up To: 31/03/2008 (FULL) TellUs
Next Accounts Due: 31/01/2010
Last Return Made Up To: 15/02/2009
Next Return Due: 15/03/2010 » Have you got a qu

» Are you satisfied v

Last Members List: 15/02/2009

Previous Namas:
Date of change Previous Name

28/07/1999 CLAUSESERY LIMITED

31/03/2004 VODAFONE GLOBAL PRODUCTS AND
SERVICES LIMITED

29/05/2001 VODAFONE GLOBAL COMMERCIAL
SERVICES LIMITED

28/07/2000 VODAFONE AIRTOUCH GLOBA.

COMMERCIAL SERVICES LIMITED

Branch Details
There are no branches associated with this company.

Oversea Company info
There are no Oversea Details associated with this company.

http://wck2.companieshouse.gov.uk/8abl 289c9805284af637d88280a3%6/compdetails  06/07/2009
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IN THE HIGH COURT OF JUS

QUEEN’S BENCH DIVISION
BEFORE THE SENIOR MASTER
CLAIM NUMBER
SFP 2009-5629 ...
f,”"(::/:)?
RE: ,/\\(‘r o
VODAFONE GROUP SERVICES LIMITED 15 "
' DEFENDA
“\\\\%‘Q’G‘m GBDG%"(ZC-‘E

et PROCES I
el PROCEE S

ORDER

UPON READING THE Request for Service of documents (Hague Convention
1965) and of the Court’s own motion

IT IS ORDERED THAT there be permission to serve the defendant company by pre
paid first class post at its registered address.

DATED:
6™ JULY 2009



ofp 2009 S674:
SUMMARY OF THE DOGUMENT TO BE SERVED
ELEMENTS ESSENTIELS DE L'ACTE

Convention on the service abroad of judicial and extrajudicial documents In ¢ivil or commercial
matters, sighed at The Hague, November 15, 1965.

Convention relative & la signification et & la notification a I'étranger des acfes judiciaires ou extrajudiciaires
en matiére civile ou commerciale, signée a La Haye, le 15 novembro 1865,

(article 5, fourth paragraph}
(arficle 5, alinéa quatre)

Name and address of the requesting authority:
Nom et adrasse de l'sutorité requérante:

Clerk of The US District Court, Northern District of lllinois, 219 S. Dearborn Street, Chicago, IL 60604

Particulars of the parties:
Identité des parties:

Erich Specht et al v Google, Inc et al 08 CV 2572

JUDICIAL DOCUMENT
ACTE JUDICIA IRE

Nature and purpose of the document:
Nature et objet de l'acte:

Complaint far morey damages in a trademark lawsuit

Nature and purpose of the proceedings and, where appropriate, the amount in dispute:
Nature et objet de linstance, le cas échéant, le montant du litige:

Date and place for entering appearance:
Dale et lieu de la comparution:

20 days after service, Northern District of (llinois 219 S Dearborn St., Chicago, IL 60604

Court which has given judgment**:
Juridiction qui a rendu la décision:

Dale of judgment**:
Date de la décision:

Time limits stated in the document**:
Indication des délais figurant dans l'acte;

EXTRAJUDICIAL DOCUMENT
ACTE EXTRAJUDICIAIRE

Nature and purpose of the document:
Mature ef objet de l'acte:

Time limits stated in the document:**
Indication des délais figurant dans l'acte,




AQ 440 (Rev. 05/00) Summons in a Civil Action

» UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
SUMMONS IN A CIVIL CASE
Specht et al.
CASE NUMBER: 09 CV 2572
V. ASSIGNED JUDGE: LEINENWEBER
DESIGNATED
Google et al.
coglecta MAGISTRATE JUDGE: COLE
TO: (Name and address of Defendant)
Vodafone Group Services Ltd
Vodafone House
The Connection, Newbury
RG14 2FN Berkshire EN
UNITED KINGDOM
YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF’S ATTORNEY (name and address)
Martin J. Murphy
2811 RFD
Long Grove, 11, 60047
USA
an answer to the complaint which is herewith served upon you, within 20 days after service of this

summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you for the
relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a reasonable period of

time after service.

Mighael )N Dobbins?clerk

£ AF
E

_gff;zi':mf;" i

(By) DEPUTY CLERK

June 12, 2009

Date




AO 440 (Rev. 05/00) Summons in a Civil Action

* RETURN OF SERVICE

DATE

Service of the Summons and complaint was made by me®

MNAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

00 Served personally upon the defendant. Place where served:

U Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.

Name of person with whom the summons and complaint were lefi:

O Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server

Address of Server

(1} As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

ERICH SPECHT, an individual, and doing business as ) FIRST AMENDED
ANDROID DATA CORPORATION, and ) COMPLAINT
THE ANDROID’S DUNGEON INCORPORATED,
[linois corporations,

Plaintiffs
NO. 09 CV 2572

V.
JUDGE LEINENWEBER
GOOGLE INC., a Delaware corporation;
Android, Inc., a Delaware corporation; Andy Rubin,
Nick Sears, Rich Miner, and Chris White,
THE OPEN HANDSET ALLIANCE; MAGISTRATE JUDGE
China Mebile Communications Corporation, a foreign - COLE
corporation; KDDI CORPORATION, a foreign
corporation; NTT DoCoMo, Inc., a foreign corporation; )
SOFTBANK MOBILE Corp., a foreign corporation;
Sprint Nextel Corporation, a Kansas corporation;
T-Mobile International AG, a foreign corporation;
Telecom Italia S.P.A., a foreign corporation; Telefonica
S.A., a foreign corporation; Vodafone Group Services Ltd,
a foreign corp.; AKM Semiconductor, Inc., a California
corporation; Audience, Inc., a California corporation;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
) DEMAND FOR
)

ARM Ltd, a foreign corporation; Atheros Commmnications, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

JURY TRIAL

Inc., a California corporation; Broadcom Corporation, a
California corporation; ST-Ericsson, Inc., a Delaware
corporation; Intel Corporation, a Delaware corporation;
Marvell Semiconductor, Inc., a California corporation;
NVIDIA Corporation, a California corporation,
Qualcomm Incorporated, a Delaware corporation;

SiRF Technology Holdings, Inc., a Delaware corporation;
Synaptics Incorporated., a Delaware corporation;

Texas Instruments Incorporated, a Delaware corporation;
ASUSTeK Computer Inc, a foreign corporation.;

HTC Corporation, a foreign corporation; ‘

Huawei Technologies, Co., Ltd, a foreign

corporation; LG Electronics, Inc., a Delaware
corporation; Motorola, Inc., a Delaware corporation;
Samsung Electronics America, Inc., a New York
corporation; Sony Ericsson Mobile Communications, AB,
a foreign corporation; Toshiba America, Inc., a Delaware
corporation, Ascender Corp., an lllinois corporation ;
eBay Inc., a Delaware corporation; Livinglmage LTD., a
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foreign corporation; Myriad Group AG, a foreign
corporation; Nuance Communications, Inc., a Delaware
corporation; OMRON SOFTWARE Co, Ltd., a foreign
corporation PacketVideo Corporation, a Delaware
corporation; SkyPop Corporation, a Delaware corporation;
Sonic Network, Inc., an Illinois corporation; Aplix
Corporation, a foreign corporation; Borgs Beijing Ltd, a
foreign corporation; Noser Engineering AG, a foreign
corporation; TAT - The Astonishing Tribe AB, a foreign
corporation; Teleca AB, a foreign corporation;

Wind River Systems, Inc., a Delaware corporation;
Garmin Intemational, Inc., a Kansas Corporation,

N R N N i S i

Defendants
FIRST AMENDED COMPLAINT
FOR TRADEMARK INFRINGEMENT

Plaintiffs ERICH SPECHT (“Erich™), ANDROID DATA CORPORATION, an lilinois
corporation (“Android Data™) and THE ANDROID’S DUNGEON INCORPORATED,
an [llinois corporation (“Dungeon”) (collectively referred to as “Plaintiffs”), by and
through their attorney, as and for their Complaint against Defendants, Andy Rubin, Nick
Sears, Rich Miner; and Chris White, individually and Google Inc., Android, Inc., the
Open Handset Alliance, and the Open Handset Alliance Members: China Mobile
Communications Corporation; KDDI CORPORATION; NTT DoCoMo, Inc.;
SOFTBANK. MOBILE Corp.; Sprint Nextel Corporation; T-Mobile International AG;
Telecom Italia; Telefonica S.A,; Vodafone Group Ltd; AKM Semiconductor, Inc.;
Audience, Inc.; ARM Ltd; Atheros Communications, Inc.; Broadcom Corporation; ST-
Ericsson, Inc.; Inte] Corporation; Marvell Semiconductor, Inc.; NVIDIA Corporation,
Qualcomm Incorporated; SiRF Technology Holdings, Inc.; Synaptics Incorporated;

Texas Instruments Incorporated; ASUSTeK Computer Inc..; HTC Corporation; Huawei
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Technologies, Co., Ltd; LG Electronics, Inc.; Motorola, Inc.; Samsung Electronics
America, Inc.; Sony Ericsson Mobile Communications, AB; Toshiba America, Inc.;
Ascender Corp.; eBay Inc; LivingIlmage LTD; Myriad Group AG; Nuance
Communications, Inc.; OMRON SOFTWARE Co, Ltd.; PacketVideo Corporation;
SkyPop Corporation; Sonic Network, Inc.; Aplix Corporation; Borgs Beijing Ltd; Noser
Engineering AG; TAT - The Astonishing Tribe AB; Teleca AB; Wind River Systems,
Inc.; and Garmin International, Inc., joint and severally; allege as follows:

L. THE PARTIES

1. Plaintiff Erich Specht is a resident of the village of Palatine, Illinois. Plaintiff
corporations are Ilinois domestic corporations organized and existing under the
laws of the State of Illinois and having a priilcipal place of business in the village
of Palatine, Illinois.

2. Defendant, Google, Inc. (“Googlk™), is a Delaware corporation registered to do
business as a foreign corporation in Illinois.

3. Open Handset Alliance (“OHA”) is an “alliance” of the Open Handset Alliance
Members. Defendants, the Open Handset Alliance Members, set forth on
Plaintiff’s Exhibit K, consist of an “Alliance” of mobile operators, software
companies, commercialization companies, semi-conductor companies and
handset mamufacturers with offices all over the world and with headquarters in

Mountain View, California; Bonn Germany; Taoyuan, Taiwan; San Diego,

Califomia, and Schaumburg, Illinois.
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Defendant, Android, Inc, a Delaware corporation with its office at Google’s
headquarters in Mountain View, California, is owned by Google and listed as a
subsidiary of Google on it’s financial statements.
Defendants Andy Rubin, Rich Miner, Nick Sears and Chris White are individuals
who reside in Califomia, co-founded Android, Inc., and are or were employed by
Google to work on the project which is the subject of this litigation.

II. JURISDICTION AND VENUE
This is a civil action alleging Trademark Infringement, Unfair Competition, and
False Description arising under §§ 32 and 43 of the Lanham Act, 15 U.5.C. §§
1114(1) (Trademark Infringement) and 1125(a) (Unfair Competition) as well as a
violation of the Illinois Deceptive Practices Act (815 ILCS 510/2).
This Court has original subject matter jurisdiction over this action pursuant to 28
U.S.C. § 1338(a)and 15 U.S.C. § 1121. The court also has subject matter
jurisdiction pursuant to 28 U.S.C.A. § 1332 because there is complete diversity
and the amount in controversy exceeds $75,000.
This Court has personal jurisdiction over defendants because the defendants have
transacted business in this state; Google is a foreign corporation registered to do
business in Illinois with the Illinois Secretary of State; and the Open Handset
Alliance maintains a headquarter in Schaumburg, Illinois. The Court also has
jurisdiction over the defendants pursuant to Illinois Long Arm Statute 735 ILCS
5/2-209(a)(2).
Venue is proper in this district under 28 U.S.C. §1391(b) and ©.

III. FACTUAL BACKGROUND

4.




10.

11.

12.

13.

14,

15.
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Plaintiff, Android Data Corporation is an Iilinois corporation in good standing. It
was incorporated on December 30, 1998 by Erich Specht its sole officer, director
and shareholder.

Plaintiff, The Android’s Ijungeon Incorporated is an Illinois corporation in good
standing. 1t was incorporated on March 5, 2001 by Erich Specht, its sole
shareholder.

Plaintiff, Erich Specht is a software developer and internet application service
provider.

Erich has and continues to develop software and offer computer software and
hardware related products and services under the Android Data® mark.
Plaintiffs hold copyrights filed with the U.S. Copyright Office on Android Server
and Android Data Web Editor, which are earlier versions of the of the Android
Data suite as well as Android Data - Version 5, the current rewrite of the software
product line. The Android Data software suite enables the remote administration
of web sites including secure data transfer, management and categorization of
products, image processing, online surveys, email campaigns, document
transformation, and the like. Computer hardware and software services include
web page designs, custom software application development, and consulting on
software and hardware issues.

Android Data software implements advanced caching algorithms that allow for
greater efficiency of web and database servers.

Beginning in 1999, Android Data software was intended to and has been used in

commerce by customers who transact hundreds of millions of dollars in world

5.
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wide transactions including tens of millions in e-commerce over the world wide
web using Plaintiff® s software.

16. Plaintiff chose the name Android Data to comnmunicate the seamless, almost
robotic-like, bi-directional communication of data between a client and a data
center in a remote location,

17. Plaintiff is and has been further developing the original Android Data software
suite product as well as preparing to release additional products in the near future
under the Android Data product mark.

18.  On June 4, 2000, Plaintiff, Erich Specht, under the name Android Data
Corporation, filed an application with the United States Patent and Trademark
Office (“PTO”) for the mark “Android Data” (Serial number 78011167). A copy
of the application is attached as Plaintiffs’ Exhibit A.

19.  On October 22, 2002 The PTO granted Plaintiffs Registration of the mark
“Android Data”, Registration number 2,639,556. Registration No. 2,639,556 is
prima facie evidence of the validity and ownership of, and is constructive notice
of ownership of, the mark Android Data® as provided by §§ 7(b) and 22 ofthe
Federal Trademark Act, 15 U.S.C. §§ 1057(b) and 1072. As a condition of
approval, PTO required that the following language be inserted into the
application “No claim is made to the exclusive right to use “Data,” apart from the
mark as shown.” Thus the dominant word in the mark was “ANDROID” with
Data being a descriptive or non-dominant word. The purpose of the Trademark
was for computer e-commerce software to allow users to perform electronic

business transactions via a global computer network, in International Class 9

6-
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22,

23,

24
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(U.S. CLS. 21, 23,26,36, and 38). A copy of the Trademark Principal Register is
attached as Plamtiffs’ Exhibit B.

On or about December 1; 2003, thirteen months after Plaintiff’s Android Data
mark was registered, defendants incorporated Android, Inc., a start-up company
based in Palo Alto, California, for the purpose of developing computer software
for mobile phone devices. Android, Inc was incorporated as a Delaware
corporation, and, in February 2004, it was registered to do business with the
California Secretary of State’s office.

In or about July, 2005 Google acquired Android, Inc. from its co-founders Andy
Rubin, Rich Miner, Nick Sears, and Chris White. After Android, Inc. was
acquired by Google, the four co-founders went to work for Google.

As part of its purchase of Android, Inc., based upon information and belief,
Google purchased some of the assets it is using today for it’s Android product
including the infringing trademark, software source code, goodwill, domain
name, and the other assets of Android, Inc..

Android, Inc. is currently registered as a Delaware corporation in good standing.
It’s California registration is listed by the secretary of state as forfeited.

Android, Inc. is listed as a subsidiary corporation of Google on Google’s financial
statements.

On October 31, 2007 defendant Google filed an application with the PTO for the
mark “Android,” Serial number 77318565. The goods and services identified
under the application were International Class 9 (hardw.are; software). The stated

Intent to Use was listed as: “The applicant has a bona fide intention to use

-7-
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through the applicant’s related company or licensee the mark in commerce or in
connection with the identified goods and/or services.” Thus, Google was secking
the exclusive right to use and license the Android mark in commerce ot in
connection with any software or hardware use or product. By definition, this use
would include Plaintiffs’ permitted use of the Android mark. A copy of Google’s
application is attached as Plaintiffs Exhibit C.
On November 5, 2007 Defendants Google and the Open Handset Alhance
(“OHA”), a partnership or business alliance of 47 firms led by Google, T-Mobile,
HTC, Qualcomm and Motorola, made their product launch under Plaintiffs’
Android mark.
Wikipedia, the free online encyclopedia, reports that “Android is the brain child
of Google and the flagship software of the OHA. is based on an open source
license and will compete against other mobile platforms from Apple Inc.,
Microsoft, Nokia, Palm, Research In Motion and Symbia .”.
The OHA initially consisted of 34 firms including mobile operators, software
companies, commercialization companies, semiconductor companies, and handset
manufacturers.
On November 5, 2007, The original members of the OHA were announced in
Google’s press release as: China Mobile Communications Corporation; KDDI
Corporation; NTT DoCoMo, Inc.; Sprint Nextel; T-Mobile; Telecom Italia;
Softbank Mobile Corp.; Telefonica; Ascender Corp.; eBay Inc.; Google Inc.;
LivingImage Ltd.; Nuance Communications, Inc.; PacketVideo, SkyPop;

SONIVOX; Aplix Corporation;, Noser Engineering Inc.; TAT The Astonishing

-8-
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Tribe AB, Wind River; Audience, Broadcom Corporation; Inte] Corporation;
Marvell Semiconductors, Inc.; Nvidia Corporation, Qualcomm, Inc. SiRF
Technology Holdings, Inc.; Synaptics, Inc.; Texas Instruments Incorporated;
HTC Corporation; LG Electronics, Inc.; Motorola, Inc.; Samsung Electronics;
Vodafone, Ericsson, and Borgs

On February 14, 2008 the PTO issued it’s Office Action letter refusing Google’s
registration under Section 2(d) to use the “Android” mark citing likelihood of
confusion with Plaintiffs’ mark. A copy of the refusal is attached as Plaintiff’s
Exhibit D.

On April 2, 2008, roughly 6 weeks after the PTO refused their application for the
Android mark, the OHA presented “Android” at the World Congress in
Barcelona. (OHA website 4[23/09).

On August 14, 2008, Google filed it’s response to Office Action. In it’s response
Google admitted that: “Android was an arbitrary term we chose as a brand for
our products.” A copy of the response is attached as Plamtiff’s Exhibit E.

On August 20, 2008, the PTO issued it’s Office Action making the refusal to deny
Google’s application final. A copy of the final action is attached as Plaintiff’s
Exhibit F.

On September 23, 2008, seven months after their application for the Android
mark was refused and one month after the final action letter was issued, Google
and OHA issued their press release announcing “Android 1.0 SDK” now

available. (OHA website 4/23/09).
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On October 21, 2008, roughly cight months after their application was refused,
Google and OHA released portions of the source code for their infringing
Android software to developers.

By releasing the source code, the defendants encouraged and gave developers the
ability to freely use the inftinging Android operating system to create infrmging
Android applications for use with the defendants infringing products.

On November 20, 2008 Google filed it’s Request for Reconsideration after Final
Action requesting reconsideration or in the alternative that it’s application
examination be suspended. A copy of the request is attached as Plaintiff’s Exhibt
G.

On November 20, 2008 Google also filed an Exparte Notice of Appeal A copy
of the notice is attached as Plaintiff’s Exhibit H.

On November 21, 2008, the PTO’s Trademark Trial and Appeal Board issued an
order suspending Google’s appeal pending it’s request for reconsideration. A
copy of the order is attached as Plaintiff’s Exhibit L.

On November 24, 2008, per Google’s request, the PTO issued its Notice of
Suspension. A copy of the Notice is attached as Plaintiff’s Exhibit J.

Despite the fact that their registration was refused, and despite the fact that they
requested that their application be suspended, neither Google nor any of the
defendants have taken any action to curtail their infringing activities.

Beginning on November 5, 2007 and continuing to the present, Defendants
Google, OHA, and it’s members, without authority, have been issuing press

releases for their products and services under the infringing Android mark.

-10-
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The defendants have created and control an extensive and integrated worldwide
network of companies that pool resources to enable them to market various types
of infringing products and services. Based upon information and belief,
defendants control over 15% (fifieen percent) of all American commerce.

There are millions of products on the market that specifically say “Powered by
Android” or mention the infringing Android mark.

Defendants have sold over $600 million dollars worth of equipment bearing the
infringing Android mark.

Defendants have released several versions ofits infringing Android software to
hundreds of thousands of developers.

On December 5, 2008, less than a month after voluntarily suspending it’s
Trademark application examination, OHA issued a press release announcing
Android 2.0 SDK release. (OHA website 4/23/09).

On December 9, 2008 OHA announced the addition of its newest members:
Omron Software Co, Ltd.; Teleca AB; AKM Semiconductor, Inc.; ARM;
Atheros Communications; ASUSTek Computer, Inc.; Garmin International, Inc.;
Huawei Technologies; Sony Ericsson and Toshiba. See Plaintiffs’ Exhibit K for a
full listing of the OHA members and description.

Based upon information and belief, Google and the OHA members have been and
are continuing to use Plaintiffs’ Android mark in advertising, promotional
materials and press releases without disclosing Plaintiffs ownership and without

Plaintiffs permission.

-11-
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Google and its OHA members list “Android” as a trademark and/or registered
trademark of Google or the OHA

On April 29, 2009, Plaintiff received a Notice of Acceptance of § 8 Declaration
and informing them that registration remains in force. A copy of the notice is
attached as Plaintiff’s exhibit L.

Having continuously used Android Data in interstate commerce and having filed
the requisite registration maintenance documents with the PTO, Plaintiffs
Android Data mark is in ‘Live” standing with the PTO and is incontestible as
provided by § 15 of the Federal Trademark Act, 15 U.S.C. § 1065.

At no time prior to Plaintiffs filing this infringement action have the defendants
sought to have Plaintiff s Registration cancelled.

The defendant’s have never asked Plaintiffs whether they intended to continue
using the Android Data mark.

According to documents filed with the PTO, Google continued using the Android
mark after it’s registration was refused because it wrongly believed that Plaintiffs
could not file a § 8 Declaration.

Prior to filing it’s trademark application, Google did not conduct a thorough
trademark search of the Android mark

Prior to joining the OHA, the OHA members did not conduct a thorough
trademark search of the Android mark.

Prior to incorporating Android, Inc, the defendants did not conduct a thorough

search of the Android mark.

-12-
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Google and the OHA members have never requested or received Plaintiffs
permission to use the “Android” or “Android Data” mark.
Fully aware of Plaintiffs rights to the Android mark, defendants have and are
intentionally, openly, notoriously, and without Plaintiff’s authority exercising full
rights and privileges to the use of Plaintiffs’ Android mark.
Beginning on November 12, 2007 and continuing through June 3, 2009, Google
and the OHA members have used Plaintiffs’ Android mark in their press releases
and promotional materials and web sites without authority to do so.
The defendants have known that their application to register Android with the
PTO was refused on the basis of Plaintiffs Android Data registration since at least
February 14, 2008.
Google and the OHA members use of the Android mark in its product promotion
and advertising on print and on the internet constitutes the use in commerce ofa
colorable imitation, copy and reproduction of Plaintiff’ s Trademark.
For the reasons set forth above and in the PTO’s refusal to register Android by
defendants, the use of the Android mark is deceptive and confusingly similar and
likely to cause confusion, mistake, or deception in the minds of the public.
Defendants infringement constitutes a willful and malicious violation of
Plaintiff’s Trademark rights.
Upon learning of Defendant’ s actions, Plaintiffs have moved as expeditiously as
possible to protect their mark.

m

COMPLAINT FOR TRADEMARK INFRINGEMENT,

-13-
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UNDER LANHAM ACT § 3231.

Plaintiffs repeat and hereby incorporate herein by reference, as though specifically

pleaded herein, the allegations of paragraphs 1 through 66.

67. The marks are identical. The PTO found that the Google’s proposed mark Android
was identical to the dominant portion of the Plaintiff’s registered mark ANDROID in
sound, appearance, and commercial impression.

68.  The Android mark is arbitrary, and, therefore, very distinctive.

69.  The contemporaneous use by both parties of the Android mark in commerce is
likely to cause confusion among consuming public into believing that the goods
they identify come from the same source.

70 Both marks, Android and Android Data, may be used to identify computer
hardware, software and related services

71.  The hardware and software products and services may be used in e-commerce and
marketed by all parties in commercial settings and over the World Wide Web.

72.  To enable use of the Android applications on mobile phone devices, the
subscriber will need to have a Data plan with their carrier.

73.  Google’s search engine accounts for approximately 75% of the computer internet
searches; Google controls how information is ranked and disseminated on it’s
search engine.

74.  The following is an excerpt from the PTO’s refusal to register Google’s Android
mark:

Refusal: Section 2(d) - Likelihood of Confusion Refusal
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Registration of the proposed mark is refiised because of a likelihood of
confusion with the mark in U.S. Registration No. 2639556. Trademark Act
Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 et seq.

See the enclosed registration.

Taking into account the relevant du Pont factors, a likelihood of confusion
determination in this case involves a two-part analysis. First, the marks are
compared for similarities in appearance, sound, connotation and commercial
impression. In re E I du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (C.C.P.A. 1973). Second, the goods or services are compared to
determine whether they are similar or related or whether the activities
surrounding their marketing are such that confusion as to origin is likely. In

re National Novice Hockey League, Inc., 222 USPQ 638 (TTAB 1984); In re
August Storck KG, 218 USPQ 823 (TTAB 1983); Inre Int’l Tel and Tel
Corp., 197 USPQ 910 (TTAB 1978); Guardian Prods. Co. v. Scott Paper

Co., 200 USPQ 738 (TTAB 1978); TMEP §§1207.01 et seq.

In the case at hand, the applicant seeks registration of ANDROID in standard
character form for “hardware; software.” The cited registered mark is
ANDROID DATA in typed form for “computer ecommerce software to allow
users to perform electronic business transactions via a global computer

network.”

Regarding the first prong of the test, disclaimed matter is typically less

significant or less dominant when comparing marks. Although a disclaimed

-15-
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portion of a mark certainly cannot be ignored, and the marks must be
compared in their entireties, one feature of a mark may be more significant in
creating a commercial impression. J re Dixie Restaurants Inc., 105 F.3d
1405, 41 USPQ2d 1531 (Fed. Cir. 1997); In e National Data Corporation,
753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985); and In re Appetito
Provisions Co. Inc., 3 USPQ2d 1553 (TTAB 1987). See also Hewlett-
Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ 2d 1001 (Fed.
Cir. 2002); Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693
(C.C.P.A. 1976); In re El Torito Rests. Inc., 9 USPQ2d 2002 (TTAB 1988);
Inre Equitable Bancorporation, 229 USPQ 709 (TTAB 1986). The registrant
has disclaimed the descriptive wording DATA apart from the mark as shown.
Therefore, the examining attorney must closely examine the dominant portion
of the registered mark against the applicant’s mark., The dominant portion of
the registrant’s mark is the term ANDROID, which is identical in sound,
appearance, and commercial impression to the cited registered mark. Marks
may be confusingly similar in appearance where there are similar terms or
phrases or similar parts of terms or phrases appearing in both applicant’s and
registrant’s mark. See e.g., Crocker Nat’l Bankv. Canadian Imperial Barnk of
Commerce, 228 USPQ 689 (TTAB 1986), aff’d 1 USPQ2d 1813 (Fed. Cir.
1987) (COMMCASH and COMMUNICASH); In re Phillips-Van Heusen
Corp., 228 USPQ 949 (TTAB 1986) (21 CLUB and “21” CLUB (stylized});
In re Corning Glass Works, 229 USPQ 65 (TTAB 1985) (CONFIRM and
CONFIRMCELLS); In re Collegian Sportswear Inc., 224 USPQ 174 (TTAB

1984) (COLLEGIAN OF CALIFORNIA and COLLEGIENNE); fn re

-16-
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Pellerin Milnor Corp., 221 USPQ 558 (TTAB 1983) (MILTRON and
MILLTRONICS); In re BASF A.G., 189 USPQ 424 (TTAB 1975)
(LUTEXAL and LUTEX); TMEP §§1207.01(b)(ii) and (b)(iii). Regarding
the issue of likelihood of confusion, the question is not whether people will
confuse the marks, but whether the marks will confuse people into believing
that the goods they identify come from the same source. I re West Point-
Pepperell, Inc., 468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For that
reason, the test of likelihood of confusion is not whether the marks can be
distinguished when subjected to a side-by-side comparison. The question is
whether the marks create the same overall impression. Recot, Inc. v. M.C.
Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual
Information Inst., Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The
focus is on the recollection of the average purchaser who normally retains a
gencral rather than specific impression of trademarks. Chemetron Corp. v.
Morris Coupling & Clamp Co., 203 USPQ 537 (TTARB 1979); Sealed Air
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01 (b).
Considering the above, the marks are sufficiently similar to cause a likelihood
of confusion under Trademark Act Section 2(d).

Turning to the second prong of the test, the goods of the parties need not be
identical or directly competitive to find a likelihood of confusion. Instead,
they need only be related in some manner, or the conditions surrounding their
marketing are such that they would be encountered by the same purchasers
under circumstances that would give rise to the mistaken belief that the goods

come from a common source. On-line Careline Inc. v. America Online Inc.,

-17-
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229 F.3d 1080, 56 USPQ2d 1471 (Fed. Cir. 2000); In re Martin’s Famous
Pastry Shoppe,Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In re
Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); Jn re Corning Glass
Works, 229 USPQ 65 (TTAB 1985); In re Rexel Inc., 223 USPQ 830 (TTAB
1984); Guardian Prods. Co., Inc. v. Scott Paper Co., 200 USPQ 738 (TTAB
1978); Inre Int’l Tel. & Tel. Corp., 197 USPQ 910 (TTAB 1978); TMEP

§1207.01(a)(1).

Both the applicant and the registrant are providing software. The registrant
has more narrowly stated its goods as “computer e-commerce software to
allow users to perform electronic business transactions via a global computer
network.” Likelihood of confusion is determined on the basis of the goods or
services as they are identified in the application and the registration. Hewlett-
Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001 (Fed.
Cir. 2002); In re Shell Oil Co., 992 F.2d 1204, 26 USPQ2d 1687, 1690 n.4
(Fed. Cir. 1993); J & J Snack Foods Corp. v. McDonald’s Corp., 932 F.2d
1460, 18 USPQ2d 1889 (Fed. Cir. 1991); Octocom Systems Inc. v. Houston
Computer Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1990).
Since the identification of the applicant’s goods is very broad, it is presumed
that the application encompasses all goods and/or services of the type
described, including those in the registrant’s more specific identification, that
they move in all normal channels of trade and that they are available to all

potential customers. TMEP §1207.01(a)(iii).

18-
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Therefore, with the contemporaneous use of highly similar marks that share
the dominant term ANDROID, consumers are likely to conclude that the
goods are related and originate from a single source. As such, registration
must be refused under Trademark Act Section 2(d). Any doubt regarding a
likelihood of confusion is resolved in favor of the prior registrant. Hewlett-
Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001, 1004

(Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 6 USPQ2d

1025 (Fed. Cir. 1988); TMEP §§1207.01(d)(D).

75, Plamntiffs have expended considerable resources marketing, advertising and
promoting its goods and services under its Android Data mark.

76.  Defendants failed to perform even minimal due diligence when they “arbitrarily”
chose to brand their products using Plaintiffs’ Android mark.

77.  Notwithstandmg Plaintiff’s statutory right to use its mark; defendants notice of
Plaintiff’s federal registration rights; and without authorization by Plaintiffs,
defendants have in the past and are continuing to hold conventions, advertise,
manufacture, distribute, and offer to sell an ever increasing line of products and
services bearing the infringing Android mark.

78.  Thisis a reverse confusion case where defendants’ are not seeking to trade off of
Plaintiffs goodwill, rather defendants are over saturating the market with
infringing products and services which will undoubtedly lead to deception,
confusion and mistake among the consuming public and trade creatng the

erroneous impression that the goods created by Plaintiffs come from the same
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origin, or that Plaintiffs products are some type of knock-off of defendants
products, services, or name.

79.  Defendants actions and deception have and will continue to deprive Plaintiff of
the ability to control the nature and quality of the products and services offered;
the ability to license its mark; and the ability to enter into new and emerging
markets under the Android Data mark causing irreparable harm to Plaintiffs for
which there is no adequate remedy at law.

80.  Defendants have intentionally used in commerce a counterfeit of Plaintiffs’ mark
in connection with the sale, offering for sale, or distribution of goods or services
knowing that such mark or designation is a counterfeit.

81.  Defendants have provided goods or services necessary to the commission of the
violation described above, with the intent that the recipient of the goods or
services would put the goods or services to use in committing the violation,

82. By reason of the foregoing acts, Defendants are liable to Plaintiffs for trademark
mnfringement under 15 U.S.C. § 1114.

1v.
COMPLAINT FOR UNFAIR COMPETITION
UNDER LANHAM ACT § 4334.

Plaintiffs repeat and hereby incorporate herein by reference, as though specifically

pleaded herein, the allegations of paragraphs 1 through 82.

83.  Defendant’s use of the Android mark to promote, market, or sell products or
services constitutes Unfair Competition pursuant to 15 U.S.C. § 1125(a).

Defendants use of the Android mark is likely to cause confusion, mistake, and

20-
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deception among consumers. Defendants unfair competition has caused and will
continue to cause damage to Plaintiffs, and is causing irreparable harm to

Plaintiffs for which there is no adequate remedy at law.

V.
COMPLAINT FOR DECEPTIVE TRADE PRACTICES
UNDER ILLINOIS LAW 815 ILCS 510/2

Plaintiffs repeat and hereby incorporate herein by reference, as though specifically

pleaded herein, the allegations of paragraphs 1 through 83.

84.  Defendants use of the Android mark to promote, market, or sell products or
services constitutes Deceptive Practices pursuant to 815 ILCS 510/2. Defendants
use of the Android mark in the course of their business or occupation is likely to
cause confusion or misunderstanding as to affiliation, connection, or association
with Plaintiff’s Android Data mark.

A4 |
PRAYER FOR RELIEF

WHEREFORE, Phintiffs pray:

1. That, pursuant to 15 U.S.C. § 1116, Defendants Google, Inc., Android, Inc., and
members of the Open Handset Alliance, their agents, officers, employees,
representatives, successors, assigns, attorneys and all other persons acting for,
with, by, through or under authority from Defendant, including and each of them,
be preliminarily and permanently enjoined from:(a) using the Android trademark

or any colorable imitation thereof; (b) using any trademark that imitates or is

21-
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confusingly similar to or in anyway similar to Plaintiff's trademark Android Data,
or that is likely to cause confusion, mistake, deception, or public
misunderstanding as to the origin of Plaintiff’s products or their connectedness to
Defendant.

2. That, pursuant to 15 U.S.C. § 1116, Defendants be required to file with the Court
and serve on Plaintiff within thirty (30) days after entry of the Injunction, a report
in writing under oath setting forth in detail the manner and form in which
Defendants have complied with the Injunction;

3. That, pursuantto 15 U.S.C. § 1117(c)(2), the Court find that the use of the
counterfeit mark was wilful and award Plaintiffs statutory damages of $2,000,000
agamst each of the Defendants per counterfeit mark per type of good or service
sold.;

4. That, pursuant to 15 U.S.C. § 1117, Defendants be compelled to account to Plaintiff
for any and all profits derived by them from therr illegal acts complained of
herein;

5. That the Defendants be ordered pursuant to 15 U.S.C. § 1118 to deliver up for
destruction all computer source or executable code that reference or display the
Android mark, and all containers, labels, signs, prints, packages, wrappers,
receptacles, advertising, promotional material, instruction manuals or the like in
possession, custody or under the control of Defendants bearing a trademark found
to infringe Plaintiff' s Android Data trademark rights, as well as all plates,

matrices, and other means of making the same;
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6. That the Court declare this to be an exceptional case and award Plaintiff its full
costs, and reasonable attorneys® fees pursuant to 15 U.S.C. §1117;

7. That the Court grant Plaintiffs any other remedy to which it may be entitled as
provided for in 15 U.S.C. §§ 1116 and 1117,

8. That the Court grant Plaintiffs any other remedy to which it may be entitled as
provided for in 815 ILCS 510/3 including injunctive relief, attomey fees, and
costs;

9. For such and other further relief that the court deems just and proper

Respectfully submitted:

Erich Specht, Android Data Corporation, and
The Android’s Dungeon Incorporated

By their Attorney,

/s/ Martin J. Murphy
Martin J. Murphy
Attomey for Plaintiffs
2811 RFD
Long Grove, IL 60047
(312)933-3200

-martym@villageinvestments.com
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eTeas Trademark/Service-Mark-Application s

<SERIAL NUMBER> 78011167
<FILING DATE> 06/04/2000

<DOCUMENT INFORMATION>
<TRADEMARK/SERVICEMARK APPLICATION>
<VERSION 1.2>

<APPLICANT INFORMATION>

<NAME> Android Data Corporation
<STREET> 114 North Ashland Avenue
<CITY> Palatine

<STATE> IL

<COUNTRY> USA

<ZIP/POSTAL CODE> 60067

<TELEPHONE NUMBER> 847-991-3307

<FAX NUMBER> 847-991-3394
<E-MAIL ADDRESS> erich@androiddata.com

<APPLICANT ENTITY INFORMATION>> .
<CORPORATION: STATE/COUNTRY OF INCORPORATION> Illinois

<FTRADEMARK/SERVICEMARK INFORMATION>

<MARK> Android Data

<TYPED FORM> Yes

* Applicant requests registration of the above-identified trademark/service mark in the
United States Patent and Trademark Office on the Principal Register established by the
Act of July 5, 1946 (15 U.S.C. §1051 et seq., as amended). *

<BASIS FOR FILING AND GOODS/SERVICES INFORMATION>

<USE IN COMMERCE: SECTION 1(a)> Yes _
* Applicant is using or is using through a related company the mark in commerce on or in
connection with the below-identified goods/services. (15 U.S.C. §1051(a), as amended.).
Applicant attaches one SPECIMEN for each class showing the mark as used in commerce
on or in connection with any item in the class of listed goods and/or services. *
<SPECIMEN> Yes

<SPECIMEN DESCRIPTION> Portion of brochure describing Android Data's services
which has been distributed to potential customers.

<INTERNATIONAL CLASS NUMBER> (38 ' _
<LISTING OF GOODS AND/OR SERVICES> Computer software and internet services.
<FIRST USE ANYWHERE DATE> 01/01/1999

<FIRST USE IN COMMERCE DATE> 01/01/1999

<FEE INFORMATION>
<TOTAL FEES PAID> 325
<NUMBER OF CLASSES> 1

PTO Form 1478 (Rev 9/98) T i ' 78011167
OMS8 No. 0651-0009 (Exp. 08/31/G1)
Page 10of 2 06/07/2000 2:15 PM
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eTeas Trademark/Service Mark Applicatiom - FRO+HGTF

<SIGNATURE AND OTHER INFORMATION>

* PTO-Application Declaration: The undersigned, being hereby warned that willful false
statements and the like so made are punishable by fine or imprisonment, or both, under
I8 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
application or any resulting registration, declares that he/she is properly authorized to
execute this application on behalf of the applicant; he/she believes the applicant to be the
owner of the trademark/service mark sought to be registered, or, if the application is
being filed under 15 U.S.C. §1051(b), he/she believes applicant to be entitled to use such
mark 1n commerce; to the best of his/her knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near resemblance thereto as to be likely, when used on
or in connection with the goods/services of such other person, to cause confusion, or to
cause mistake, or to deceive; and that all statements made of his/her own knowledge are
true; and that all statements made on information and belief are believed to be true. *

<SIGNATURE> /Erich Specht/
<DATE> 06/04/2000
<NAME> Erich Specht
<TITLE> President
<MAILING ADDRESS>

<LINE>  Android Data Corporation
<LINE> 114 North Ashland Avenue
<LINE> Palatine IL 60067

<CREDITCARD INFORMATION>- ——
<RAM SALE NUMBER> 132
<RAM ACCOUNTING DATE> 20000605

<SERIAL NUMBER INFORMATION>

<SERIAL NUMBER> 78/011167

<INTERNET TRANSMISSION DATE>  Sunday, 06-04-2000 22:52:05 EDT
<TEAS STAMP>

USPTO-24131183202-20000604225223469-78/011167-
1217469046de932bed0c55975e805£0369-CC-132-20000604224923469

469

8011167

Page 20f 2 06/07/2000 2:15 PM
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Internet Transmission Date: Serial Number:
2000/06/04 78011167

Filing Date: '

TRADEMARK APPLICATICHN

U.S. DEPARTMENT OF COMMERCE
PATENT AND TRADEMARK OFFICE
FEE RECORD SHEET

TOTAL FEES PAID: $325

RAM SALE NUMBER: 132
RAM ACCOUNTING DATE: 200006C5

pm— AR

06-04-2000
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Drawing Page Serial Number:
78011167

I

Applicant:

Android Data Corporation
114 Morth Ashland Avenue
Palatine IL USA 60067 t

Date of First Use:

01/01/18%9
Date of First Use in Commerce:

01/01/19%9
Goods and Services:

Computer scftware and internet services.

Mark:

ANDROID DATA

M UM

06-04-2000
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ORIGINAL SPECIMEN

Internet Transmission Date: ' Serial Number:
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DUPLICATE SPECIMEN

Infernet Transmission Date: Serial Number:
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- _ B EXHIBIT B

Int. Cl.: 9

 Prior U.S. Cls.: 21, 23, 26, 36 and 38 o
. - Reg. No. 2,639,556

United States Patent and Trademark Office Registered Oct. 22, 2002

TRADEMARK
PRINCIPAL REGISTER

ANDROID DATA

ANDROID DATA CORPORATION (ILLINOIS  FIRST USE 1-1-1999; [N COMMERCE 1-1-1999.
CORPORATION)
114 NORTH ASHLAND AVENUE

PALATINE, IL, 60067 NO CLAIM IS MADE TO THE EXCLUSIVE -

RIGHT TO USE "DATA", APART FROM THE

FOR: COMPUTER E-COMMERCE SOFTWARE MARK AS SHOWN,
TO ALLOW USERS TO PERFORM ELECTRONIC ‘
BUSINESS TRANSACTIONS VIA A GLOBAL COM-  SER. NO. 78-011,167, FILED 6-4-2000.
PUTER NETWORK, IN CLASS 9 (U.S. CLS. 21, 23, 26, . -
36 AND 38), FLORENTINA BLANDU, EXAMINING ATTORNEY
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EXHIBIT C

Trademark/Service Mark Application, Principal Register

Serial Number: 77318565
Filing Date: 10/31/2007

The table below presents the data as entered.

ESERIALNUMBER - - 177318565
' MARK INFORMATION o

CMARK ~ |ANDROID
|STANDARD CHARACTERS | YES

| USPTO-GENERATED IMAGE | YES

LITERAL ELEMENT ANDROID

; . | The mark consists of standard characters
- MARK STATEMENT o | without claim to any particular font, style,
' s1ze or coIor

REGISTER Pnnmpal

APPLICANT INFORMATION

| *OWNER OF MARK | Google Tnc.

*STREET o o : 1600 Amphltheatre Parkway

*CITY L Mountam View

 *STATE. o
| (Required for U.S, applicants) | California
“COUNTRY ' United States

i
i

. *ZIP/POSTAL CODE 194043

(Requlred for U S appllcants only)

 PHONE 5650 253 0000
FAX 650—618 8571
LEGAL ENTITY INFORMATION

. TYPE _ corporation
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STATE/COUNTRY OF INCORPORATION
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§ Delaware

GOODS AND/OR SERVICES ANDr BASIS INFORMATION

*]NTERNATIONAL CLASS 1009

*IDENTIFICATION hardware; software o

FILING BaSIS | SECTION 1(b) )
’CORRESPONDENCE INFORMATION R -

NAME g ) Google Inc.

 FIRM NAME | Google Inc. -
WSﬁET 'é 1600 Amphlmeatre Parkway o
cmr gMountalr; View TR
e S Cahfomla
{COUNTRY Umted States )

Pre——— P I
pHONi;MWM S (Porperma

F:l;{ 650-618-8571

?EMAJ-L‘AD.DRESS - trademarks@google.corﬁ

AUTHORIZED TO COMMUNICATE VIA EMATL, Yes

FEE INFORMATION B - - “' B

NUMBER OF CLASSES ) ; 1

FEE. PER CLASS T '

*TOTAL FE]*Z;UE 5

*TOTAL FEEPAID o 325

SIGNATURE INFORMATION .

 SIGNATURE | Teni Y, Chen/
.;..Msn.I(.;NAToii;"'s NAME TerriY.Chen w
 SIGNATORY'S POSITION Tradcmark Counsel
I;ATE SIGNED 10/3 1/2(5”6”:7
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Trademark/Service Mark Application, Principal Register

Serial Number; 77318565
Filing Date: 10/31/20607
To the Commissioner for Trademarks:

MARK: ANDROID (Standard Characters, see mark)
The literal element of the mark consists of ANDROID,
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Google Inc., a corporation of Delaware, having an address of

1600 Amphitheatre Parkway

Mountain View, California 94043

United States
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended.

International Class 009: hardware; software
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related

company or licensee the mark in commerce on or in connection with the identified goods and/or services.
(15 U.8.C. Section 1051 (b)}).

Correspondence Information: Google Inc.
1600 Amphitheatre Parkway
Mountain View, California 94043
650-253-0000(phone)
650-618-8571(fax)
trademarks@google.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1
class(es). '

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C, Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
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to the best of his/her knowledge and belief no other person, firm, corporation, or association has the ri ght
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true,

Signature: /Terri Y. Chen/ Date Signed: 10/31/2007
Signatory's Name: Tetri Y. Chen
Signatory's Position: Trademark Counsel

RAM Sale Number: 5859
RAM Accounting Date: 11/01/2007

Serial Number: 77318565

Internet Transmission Date: Wed Oct 31 19:55:30 EDT 2007
TEAS Stamp: USPTO/BAS-67.188.142.108-200710311955304
68224-77318565-4006f0298balaf20267echblfc
¢72b4ebe-DA-5859-20071031193745890740
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EXHIBIT D

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/318565

MARK: ANDROID

| *77318565*

GOOGLE INC. RESPOND TO THIS ACTION:

GOOGLE INC. hitp://www.uspte.gov/teas/eTEASpageD.htm
1600 AMPHITHEATRE PKWY

MOUNTAIN VIEW, CA 94043-1351 GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm

APPLICANT: Google Inc.

CORRESPONDENT’S
REFERENCE/DOCKET NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
trademarks@google.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 2/14/2008

The assigned trademark examining attorney has reviewed the referenced application and has determined
the following:

Refusal: Section 2(d) - Likelihood of Confusion Refusal
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Registration of the proposed mark is refused because of a likelihood of confusion with the mark in U.S.
Registration No. 2639556. Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 ef seq.
See the enclosed registration.

Taking into account the relevant du Pont factors, a likelihood of confusion determination in this case
involves a two-part analysis. First, the marks are compared for similarities in appearance, sound,
connotation and commercial impression. [n re E 1. du Pont de Nemours & Co., 476 F.2d 1357, 177
USPQ 563 (C.C.P.A. 1973). Second, the goods or services are compared to determine whether they are
similar or related or whether the activities surrounding their marketing are such that confusion as to
origin is likely. In re National Novice Hockey League, Inc., 222 USPQ 638 (TTAB 1984); In re August
Storck KG, 218 USPQ 823 (TTAB 1983); In re Int’l Tel. and Tel. Corp., 197 USPQ 910 (TTAB 1978);
Guardian Prods. Co. v. Scott Paper Co., 200 USPQ 738 (TTAB 1978); TMEP §8§1207.01 ef seq.

In the case at hand, the applicant secks registration of ANDROID in standard character form for
“hardware; software.” The cited registered mark is ANDROID DATA in typed form for “computer c-
commerce software to allow users to perform electronic business transactions via a global computer
network.”

Regarding the first prong of the test, disclaimed matter is typically less significant or less dominant
when comparing marks. Although a disclaimed portion of a mark certainly cannot be ignored, and the
marks must be compared in their entireties, one feature of a mark may be more significant in creating a
commercial impression. In re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir.
1997); In re National Data Corporation, 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985); and In re
Appetito Provisions Co. Inc., 3 USPQ2d 1553 (TTAB 1987). See also Hewlett-Packard Co. v. Packard
Press Inc., 281 F.3d 1261, 62 USPQ 2d 1001 (Fed. Cir. 2002); Tektronix, Inc. v. Daktronics, Inc., 534
F.2d 915, 189 USPQ 693 (C.C.P.A. 1976); In re El Torito Rests. Inc., 9 USPQ2d 2002 (TTAB 1988);
In re Equitable Bancorporation, 229 USPQ 709 (TTAB 1986). The registrant has disclaimed the
descriptive wording DATA apart from the mark as shown. Therefore, the examining attorney must
closely examine the dominant portion of the registered mark against the applicant’s mark.

The dominant portion of the registrant’s mark is the term ANDROID, which is identical in sound,
appearance, and commercial impression to the cited registered mark. Marks may be confusingly similar
in appearance where there are similar terms or phrases or similar parts of terms or phrases appearing in
both applicant’s and registrant’s mark. See e.g., Crocker Nat'l Bank v. Canadian Imperial Bank of
Commerce, 228 USPQ 689 (TTAB 1986), aff’'d 1 USPQ2d 1813 (Fed. Cir. 1987) (COMMCASH and
COMMUNICASH); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB 1986) (21 CLUB and
“21” CLUB (stylized));In re Corning Glass Works, 229 USPQ 65 (TTAB 1985) (CONFIRM and
CONFIRMCELLS); In re Collegian Sportswear Inc., 224 USPQ 174 (TTAB 1984) (COLLEGIAN OF
CALJFORNIA and COLLEGIENNE); In re Pellerin Milnor Corp., 221 USPQ 558 (TTAB 1983)
(MILTRON and MILLTRONICSY); Ir re BASF A.G., 189 USPQ 424 (TTAB 1975) (LUTEXAL and
LUTEX); TMEP §§1207.01(b)(ii) and (b)(iii}.

Regarding the issue of likelihood of confusion, the question is not whether people will confuse the
marks, but whether the marks will confuse people into believing that the goods they identify come from
the same source. In re West Point-Pepperell, Inc., 468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). For
that reason, the test of likelihood of confusion is not whether the marks can be distinguished when
subjected to a side-by-side comparison. The question is whether the marks create the same overall
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impression, Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual
Information Inst., Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the
recollection of the average purchaser who normally retains a general rather than specific impression of
trademarks. Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537 (TTAB 1979); Sealed
Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01(b). Considering the
above, the marks are sufficiently similar to cause a likelihood of confusion under Trademark Act
Section 2(d).

Turning to the second prong of the test, the goods of the parties need not be identical or directly
competitive to find a likelihood of confusion. Instead, they need only be related in some manner, or the
conditions surrounding their marketing are such that they would be encountered by the same purchasers
under circumstances that would give rise to the mistaken belief that the goods come from a common
source. On-fine Careline Inc. v. America Online Inc., 229 F.3d 1080, 56 USPQ2d 1471 (Fed. Cir.
2000); /n re Martin's Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In
re Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); In re Corning Glass Works, 229 USPQ 65
(TTAB 1985); In re Rexel Inc., 223 USPQ 830 (TTAB 1984); Guardian Prods. Co., Inc. v. Scott Paper
Co., 200 USPQ 738 (TTAB 1978); In re Int’l Tel. & Tel. Corp., 197 USPQ 910 (TTARB 1978); TMEP
§1207.01(a)(i).

Both the applicant and the registrant are providing software. The registrant has more narrowly stated its
goods as “computer e-commerce software to allow users to perform electronic business transactions via
a global computer network.” Likelihood of confusion is determined on the basis of the goods or services
as they are identified in the application and the registration. Hewlett-Packard Co. v. Packard Press
Inc., 281 F.3d 1261, 62 USPQ2d 1001 (Fed. Cir. 2002); In re Shell Oil Co., 992 F.2d 1204, 26 USPQ2d
1687, 1690 n.4 (Fed. Cir. 1993); J & J Snack Foods Corp. v. McDonald's Corp., 932 F.2d 1460, 18
USPQ2d 1889 (Fed. Cir. 1991); Octocom Systems Inc. v. Houston Computer Services Inc., 918 F.2d
937, 16 USPQ2d 1783 (Fed. Cir. 1990). Since the identification of the applicant’s goods is very broad,
it is presumed that the application encompasses all goods and/or services of the type described,
including those in the registrant’s more specific identification, that they move in all normal channels of
trade and that they are available to all potential customers. TMEP §1207.01(a)(iii).

Therefore, with the contemporaneous use of highly similar marks that share the dominant term
ANDROID, consumers are likely to conclude that the goods are related and originate from a single
source. As such, registration must be refused under Trademark Act Section 2(d).

Any doubt regarding a likelihood of confusion is resolved in favor of the prior registrant. Hewlett-
Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001, 1004 (Fed. Cir. 2002); In re
Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988); TMEP §§1207.01(d)(i).

Although the trademark examining attorney has refused registration, applicant may respond to the
refusal to register by submitting evidence and arguments in support of registration. If applicant chooses
to respond to the refusal to register, then applicant must also respond to the following requirements.
Requirement: Identification of Goods

The identification of goods is indefinite and must be clarified because it is too broad. Applicant may
adopt the following identification, if accurate:

International Class 009: Computer hardware; Computer software for {specify the function of the
programs, e.g., use in database management, use as a spreadsheet, word processing, etc, and, if
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software is content- or field-specific, the content or field of use}.

TMEP §1402.01.

Please note that, while the identification of goods may be amended to clarify or limit the goods, adding
to the goods or broadening the scope of the goods is not permitted. 37 C.F.R. §2.71(a); TMEP
§1402.06. Therefore, applicant may not amend the identification to include goods that are not within
the scope of the goods set forth in the present identification.

For assistance with identifying and classifying goods and/or services in trademark applications, please
see the online searchable Manual of Acceptable Identifications of Goods and Services at
http://tess2.uspto. gov/netahtml/tidm. hitml.

Requirement: Significance of Mark

Applicant must specify whether “ANDROID” has any significance in the computer hardware and
software trade or industry, any geographical significance, or any meaning in a foreign language. 37
C.F.R. §2.61(b).

Response Guidelines

Applicant should include the following information on all correspondence with the Office: (1) the
name and law office number of the trademark examining attorney; (2) the serial number of this
application; (3) the mailing date of this Office action; and, (4} applicant's telephone number. 37 C.F.R.
§2.194(b)(1); TMEP §302.03(a).

To expedite prosecution of this application, applicant is encouraged to file its response to this Office
action through the Trademark Electronic Application System (TEAS), available at
http://www.uspto.gov/teas/index.html.

If applicant has questions about its application or needs assistance in responding to this Office action,
please telephone the assigned trademark examining attorney directly at the number below.

/Seth A. Rappaport/

Seth A. Rappaport

Trademark Examining Attomey
Law Office 103

Phone: (571) 270-1508

Fax: (571) 270-2508

RESPOND TO THIS ACTION: If there are any questions about the Office action, please contact the
assigned examining attorney. A response to this Office action should be filed using the form available
at http://www.uspto.gov/teas/e TEASpageD.htm. If notification of this Office action was received via e-
mail, no response using this form may be filed for 72 hours after receipt of the notification. Do not
attempt to respond by e-mail as the USPTO does not accept e-mailed responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person

signing the response. Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451,
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STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online
System at hitp://tarr.uspto.cov. When conducting an online status check, print and maintain a copy of
the complete TARR scroen, If the status of your application has not changed for more than six months,

please contact the assigned examining attorney.
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Print: Feb 14, 2008 78011167

DESIGN MARK

Serial Number
78011157

Status
REGISTERED

Word Mark
ANDROID DATA

Standard Character Mark
No

Registration Number.
2639556

Date Registered
2002/10/22

Type of Mark
TRADEMARK

Register
FRINCIBATL

Mark Drawing Code
(1) TYPED DRAWING

Owner

Android Data Corporation CORPORATION ILLINOIS 114 North Ashland Avenue
Palatine ILLINQIZ 60067

GoodsiServices

Class Status -- ACTIVE. IC 009. US 021 023 026 036 038. G & 5:
Computer e-commerce software to allow users to perform electronic
buslnesa transactlons via a global computer network. Flrst Usze:
1%99/01/01. First Use In Commerce: 1999/01/01.

Disclaimer Statement
NO CLAIM IS MADE TQO THE EXCLUSIVE RIGHT TO USE "DATA™ APARRT FROM THE
MARK AS SHOWN.

Filing Date
2000706/ 04

Examining Attormey
BLANDU, FLORENTINA
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ANDROID DATA
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To:  Googlolne. (rademaks@rooglocom) |
Subject:  TRADEMARK APPLICATION NO. 77318565 - ANDROID - N/A
Sent: /142008 10:0437AM

SentAs: ;Eébm03@US3PT0._GOV5__' Lo

Attachments;

IMPORTANT NOTICE
USPTO OFFICE ACTION HAS ISSUED ON 2/14/2008 FOR
APPLICATION SERIAL NO. 77318565

Please follow the instructions below to continue the prosecution of your application:

VIEW OFFICE ACTION: Click on this link
http://tmportal.uspto.gov/external/portal/tow?DDA=Y &serial number=77318565&doc_type=QOA4
(or copy and paste this URL into the address field of your browser), or visit

http://tmportal.uspto.goviexternal/portalitow and enter the application serial number to access
the Office action.

PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24
hours of this notification.

RESPONSE MAY BE REQUIRED: You should carefully review the Office action to determine (1) if

a response is required; (2) how to respond; and (3) the applicable response time period. Your response
deadline will be calculated from 2/14/2008.

Do NOT hit “Reply”to this e-mail notification, or otherwise attempt to e-mail your response, as
the USPTO does NOT accept e-mailed responses. Instead, the USPTO recommends that you
respond online using the Trademark FElectronic Application System response form at
http://www.uspto.gov/teas/e TEASpageD.htm.

HELP: For technical assistance in accessing the Office action, please e-mail

TDR@uspto.gov. Please contact the assigned examining attorney with questions about the Office
action.

WARNING
1. The USPTO will NOT send a separate e-mail with the Office action attached.

2. Failure to file any required response by the applicable deadline will result in
the ABANDONMENT of your application.
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Response to Office Action

SERIALNUMBER . |77318565

LAW QF_FIC.E. ASSIGNED P p— S
'MARK SECTION (no change) -
 ARGUMENT(S) ' I .

. The Examining Attorney refused registration of our ANDROID mark because of the concern that

 "contemporaneous use” of ANDROID and the cited registration, ANDROID DATA {Reg. No.

- 2639556) owned by Android Data Corporation, will result in a likelihood of confusion. However, there

18 no contemporaneous use of ANDROID and ANDROID DATA because ANDROID DATA is not in

- use and has not been in use for years. According to Archive.org, the last possible commercial use of

' ANDROID DATA on androiddata.com, the website of the registrant, was on March 10, 2005

- (http://web.archive.org/web/200503100151 50/http://www.androiddata.comy/). Subsequent entries show

the site as a parked page, with no commercial use of ANDROID DATA (see attached exhibits). Today,

. the androiddata.com domain still is a parked page, without any commercial use of ANDROID DATA,

 and the domain is, in fact, owned by someone else other than the registrant, Android Data Corporation

' (see attached exhibits). Web results find no evidence of other commercial use of ANDROID DATA.

: Furthermore, secretary of state records (see attached exhibits) show that the registrant, Android Data

. Corporation, was involuntarily dissolved on May 1, 2004, and no longer exists as an entity. Because

 there has been no commercial use of ANDROID DATA for over three years and the company has been

- dissolved for over four years, we must presume that the company has abandoned the ANDROID DATA
mark per TMEP section 1604.11. The company no longer exists as a valid entity, so it cannot file an

- Affidavit of Use to maintain its registration. Thus, the registration is not valid, and should not be

 considered as a possible grounds for refusal of our registration of ANDROID. For this reason, we

- humbly request that the Examining Attorney withdraw this refusal.

: In addition to the 2(d) citation, the Examining Attorney has asked us that we amend the application. We
“have done so. He has also asked that we confirm that ANDROID has no significance in the computer

- hardware and software trade or industry, any geographical significance, or any meaning in a foreign
language, and we do so. ANDROID is a arbirtary term we chose as a brand for our products.

Because the conflicting registration is not an issue, and we have dealt with the other issues raised by the
- Examining Attorney in his office action, we ask that the Examining Attorney approve this application
- for registration.

VIDENCE SECTION

EVIDENCE | WTICRS\EXPORT3\IMAGEQUT3
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| \773\185\77318565\xml 1 \RO AOOO2 JPG

\\TICRS\EXPORT3\IMAGEOUT3

- P\T73\L85\77318565\xml1\RO A0003. J'PG

\\TICRS\EXPORTS\IMAGEOUT3
\73\185\77318565\xmII\RO A0004 JPG

' DESCRIPTION OF EVIDENCE FILE

Current WHOIS data for andrmddata com, Archwe org

 results for androiddata.com, and an Illinois Secretary of State
. record showing the involuntary dissolution of Android Data

Corporatmn

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS

009
DESCRIPTION o hardware software
f FILING BASIS

Sectmn 1(b)

GOODS AND/OR SERVICES SECTION (proposed)

 INTERNATIONAL CLASS

009

 DESCRIPTION

- mobile devwe hardware and peripherals; operatmg system software; software for use in developmg,
executing, and running other software on mobile devices, computers, computer networks, and global
- communication networks; computer software development tools; computer software for use in
transmitting and receiving data over computer networks and global communication networks; computer
- software for managing communications and data exchange among and between mobile devices and
 desktop computers; computer middleware, namely, software that mediates between the operating
system of a mobile device and the application software of a mobile device; computer application
soﬂware for mobﬂe dev1ces

éFILING BASIS Section 1(b)

égifGﬁATURE SECTION |

%DECLAR’ATI-ON SIGNATURE | Just
?‘SIGNATORY'S NAME | ETuT Tsao - )
EWSIGNATORY'S rosmoN Eorm Coun;e;w e
DATESIGNED i 08/14/2008 B

e SIGNATURE /W o

ovromesmos TUT Tsao

WSIGNAT()&:SWEOSITI(;& Trademark T

aDATE SIGNED : §08/14/2008 - -
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| AUTHORIZED SIGNATORY YES

'FILING INFORMATION SECTION

' SUBMIT DATE Thu Aug 14 20:43:08 EDT 2008

USPTO/ROA-65.57.245.11-20
~ 1080814204308115561-773185
| TEASSTAMP | | 65-430526c839¢42290315fa

z | | 55¢1a18¢95-N/A-N/A-200808
14190559097132

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 77318565 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

The Examining Attorney refused registration of our ANDROID mark because of the concern that
"contemporaneous use" of ANDROID and the cited registration, ANDROID DATA (Reg. No. 2639556)
owned by Android Data Corporation, will result in a likelihood of confusion. However, there is no
contemporaneous use of ANDROID and ANDROID DATA because ANDROID DATA is not in use and
has not been in use for years. According to Archive.org, the last possible commercial use of ANDROID
DATA on androiddata.com, the website of the registrant, was on March 10, 2005
(http://web.archive.org/web/200503100151 50/http://www.androiddata.com/). Subsequent entries show
the site as a parked page, with no commercial use of ANDROID DATA (see attached exhibits), Today, the
androiddata.com domain still is a parked page, without any commercial use of ANDROID DATA, and the
domain is, in fact, owned by someone else other than the registrant, Android Data Corporation (see
attached exhibits). Web results find no evidence of other commercial use of ANDROID DATA.
Furthermore, secretary of state records (see attached exhibits) show that the registrant, Android Data
Corporation, was involuntarily dissolved on May 1, 2004, and no longer exists as an entity. Because there
has been no commercial use of ANDROID DATA for over three years and the company has been
dissolved for over four years, we must presume that the company has abandoned the ANDROID DATA
mark per TMEP section 1604.11. The company no longer exists as a valid entity, so it cannot file an
Affidavit of Use to maintain its registration. Thus, the registration is not valid, and should not be
considered as a possible grounds for refusal of our registration of ANDROID. For this reason, we humbly
request that the Examining Attorney withdraw this refusal.

In addition to the 2(d) citation, the Examining Attorney has asked us that we amend the application. We




Case 1:09-cv-02572 Document 38-6  Filed 06/04/2009 Page 4 of 8

have done so. He has also asked that we confirm that ANDROID has no significance in the computer
hardware and software trade or industry, any geographical significance, or any meaning in a foreign
language, and we do so. ANDROID is a arbirtary term we chose as a brand for our products,

Because the conflicting registration is not an issue, and we have dealt with the other issues raised by the

Examining Attorney in his office action, we ask that the Examining Attorney approve this application for
registration.

EVIDENCE

Evidence in the nature of Current WHOIS data for androiddata.com, Archive.org results for
androiddata.com, and an Illinois Secretary of State record showing the involuntary dissolution of Android
Data Corporation. has been attached.

Evidence-1}

Evidence-2

Bvidence-3

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 009 for hardware; software

Original Filing Basis:

Filing Basis: Section 1(b), Intent to Use: The applicant has a bona fide intention to use or use through
the applicant's related company or licensee the mark in commerce on or in connection with the identified
goods and/or services as of the filing date of the application. (15 U.S.C. Section 1051(b)).

Proposed: Class 009 for mobile device hardware and peripherals; operating system software: software for
use in developing, executing, and running other software on mobile devices, computers, computer
networks, and global communication networks; computer software development tools; computer software
for use in transmitting and receiving data over computer networks and global communication networks;
computer software for managing communications and data exchange among and between mobile devices
and desktop computers; computer middleware, namely, software that mediates between the operating
system of a mobile device and the application software of a mobile device; computer application software
for mobile devices

Filing Basis: Section 1(b), Intent to Use: The applicant has a bona fide intention to use or use through
the applicant's related company or licensee the mark in commerce on or in connection with the identified
goods and/or services as of the filing date of the application. (15 U.S.C. Section 1051(b)).

SIGNATURE(S)

Declaration Signature

[f the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act, the
applicant had a bona fide intention to use or use through the applicant's related company or licensee the
mark in commerce on or in connection with the identified goods and/or services as of the filing date of the
application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (2)(3)(i); and 2.34(a)(4)(ii). If the applicant is seeking
registration under Section 1(a) of the Trademark Act, the mark was in use in commerce on or in
connection with the goods or services listed in the application as of the application filing date. 37 C.F.R.
Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that willful false statements and the like so
made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
statements may jeopardize the validity of the application or any resulting registration, declares that he/she
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is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant
to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.8.C. §1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the
best of his/her knowledge and belief no other person, firm, corporation, or association has the right to use
the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be
likely, when used on or in connection with the goods/services of such other person, to cause confusion, or
to cause mistake, or to deceive; that if the original application was submitted unsigned, that all statements
in the original application and this submission made of the declaration signer's knowledge are true; and all

statements in the original application and this submission made on information and belief are believed to
be true.

Signature: /ttt/  Date: 08/14/2008
Signatory's Name: Tu T. Tsao
Signatory's Position: Trademark Counsel

Response Signature

Signature: /tit/  Date: 08/14/2008
Signatory's Name: Tu T. Tsao
Signatory's Position: Trademark Counsel

The signatory has confirmed that he/she is not represented by either an authorized attorney or Canadian
attomey/agent, and that he/she is either (1) the applicant or (2) a person(s) with legal authority to bind the
applicant; and if an authorized U.S. attorney or Canadian attorney/agent previously represented him/her in
this matter, either he/she has filed a signed revocation of power of attorney with the USPTO or the
USPTO has granted the request of his/her prior representative to withdraw.

Serial Number: 77318565

Internet Transmission Date: Thu Aug 14 20:43:08 EDT 2008
TEAS Stamp: USPTO/ROA-65.57.245.11-20080814204308115
561-77318565-430526¢8f39¢42290315fa55¢e1a
18c95-N/A-N/A-20080814190559097132
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[Querying whois.fabul
lwhois fabulous.com]

lous.comy

Administrative contact:
Technical confact:
Bifling contact

Dana Dasie

dedaste@aol.com

618 Bocage Lane

Mandeville, Louisiana 70471 US
PE’E&:}{E& +% Qﬁﬁs;

adified o $147 '-‘7‘5'@4 21 54 UT@
ﬁm r &wgg% on Eﬁa*iﬁﬁ-@t uic

Mameservers:
nsZ.dsredirection.com:
ns1.dsredirection.com:

Note: Automated collection of data from this database is strictly prohibited.
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CORPORATION FILE DETAIL REPORT

: l DOKESTIC BCA

12008 LLIRGS

ERICH B BPECHT ; | 121858

1140 ASHLAND AVE <igentiame & ERICH SPECHT 114 H
! ASHLARD AVE PALATIRE
E00ET

W OLLINT By BISSOLUTION
& 04

&0057 . PERPETUAL

GUE0040 2003
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PLAINTIFFS
EXHIBIT F
:Tfo_:f'- ’ |
'SSubJ_ect ) i,j ' j R ; “ION N@%.é 77318565 “ANDROID - N/A
Sent:  8/20/2008
SentAS‘ o : COMI(
' Attachments
UNITED STATES PATENT AND TRADEMARK OFFICE
SERIAL NO: 77/318565
MARK: ANDROID
x %
77318565
CORRESPONDENT ADDRESS:
GOOGLE INC. RESPOND TO THIS ACTION:
GOOGLE INC. http://www.uspto.gov/teas/eTEASpageD.htm
1600 AMPHITHEATRE PKWY
MOUNTAIN VIEW, CA 94043-1351 GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm
APPLICANT: Google Inc.
CORRESPONDENT’S
REFERENCE/MOCKET NO:
N/A

CORRESPONDENT E-MAIL ADDRESS:
trademarks@google.com

OFFICE ACTION

TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.

ISSUE/MAILING DATE: 8/20/2008
THIS IS A FINAL ACTION.
This letter responds to the applicant’s communication filed on August 14, 2008. The applicant (1)

argued against the refusal to register the mark under Section 2(d), (2) amended the identification of
goods, and (3) stated that the term ANDROID has no meaning other than as a trademark.

The following requirement has been satisfied: (1) Significance of the Mark. TMEP §§713.02, 714.04.
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The following requirement has been satisfied: (1) Significance of the Mark. TMEP §§713.02, 714.04.
For the reasons set forth below, the refusal under Trademark Act Section 2(d) is now made FINAL with
respect to U.S. Registration No. 2639556. See 15 U.S.C. §1052(d); 37 C.F.R. §2.64(a). In addition, the
following requirement is now made FINAL: (1) Identification of Goods. See 37 C.F.R. §2.64(a).

Refusal: Section 2(d) — Likelihood of Confusion Refusal

Registration was refused under Trademark Act Section 2(d), 15 U.S.C. Section 1052(d), because the
mark for which registration is sought so resembles the mark shown in U.S. Registration No. 2639556 as
to be likely, when used in connection with the identified goods, to cause confusion, or to cause mistake,
or to deceive,

The examining attomey has considered the applicant’s arguments carefully but has found them

unpersuasive. For the reasons below, the refusal under Section 2(d) is maintained and is now made
FINAL.

The applicant applied to register the mark ANDROID in standard character form for “mobile device
hardware and peripherals; operating system software; software for use in developing, executing, and
running other software on mobile devices, computers, computer networks, and global communication
networks; computer software development tools; computer software for use in transmitting and
receiving data over computer networks and global communication networks; computer software for
managing communications and data exchange among and between mobile devices and desktop
computers; computer middleware, namely, software that mediates between the operating system of a
mobile device and the application software of a mobile device; computer application software for
mobile devices.” The registered mark is ANDROID DATA in typed form for “computer e-commerce
software to allow users to perform electronic business transactions via a global computer network.”

Taking into account the relevant du Pont factors, a likelihood of confusion determination in this case
involves a two-part analysis. The marks are compared for similarities in their appearance, sound,
connotation and commercial impression. TMEP §§1207.01, 1207.01(b). The goods and/or services are
compared to determine whether they are similar or commercially related or travel in the same trade
channels. See Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1164-65, 64 USPQ2d 1375, 1380
(Fed. Cir. 2002); Han Beauty, Inc. v. Alberto-Culver Co., 236 F.3d 1333, 1336, 57 USPQ2d 1557, 1559
(Fed. Cir. 2001); TMEP §§1207.01, 1207.01(a)(vi).

Comparison of the Marks

Regarding the first prong of the test, although a disclaimed portion of a mark certainly cannot be
ignored, and the marks must be compared in their entireties, one feature of a mark may be more
significant in creating a commercial impression. Disclaimed matter is typically less significant or less
dominant when comparing marks. See In re Dixie Rests. Inc., 105 F.3d 1405, 1407, 41 USPQ2d 1531,
1533-34 (Fed. Cir. 1997); In re Nat’l Data Corp., 753 F.2d 1056, 1060, 224 USPQ 749, 752 (Fed. Cir.
1985); TMEP §1207.01(b)(viii), (c)(ii). Here, the registrant has disclaimed the wording DATA.
Therefore, the examining attorney must closely examine the dominant portion of the registrant’s mark
against the applicant’s mark.

The dominant portion of the registrant’s mark and the applicant’s mark are the identical term
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ANDROID. Thus, the dominant portion of the registrant’s mark and the applicant’s mark are identical
with respect to sound, appearance, and commercial impression, Marks may be confusingly similar in
appearance where there are similar terms or phrases or similar parts of terms or phrases appearing in
both applicant’s and registrant’s mark. See Crocker Nat’l Bank v. Canadian Imperial Bank of
Commerce, 228 USPQ 689 (TTAB 1986), aff’d sub nom. Canadian Imperial Bank of Commerce v.
Wells Fargo Bank, Nat’l Ass’n, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987) (COMMCASH and
COMMUNICASHY); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB 1986) (21 CLUB and
“21” CLUB (stylized)); In re Coming Glass Works, 229 USPQ 65 (TTAB 1985) (CONFIRM and
CONFIRMCELLSY); I re Collegian Sportswear Inc., 224 USPQ 174 (TTAB 1984) (COLLEGIAN OF
CALIFORNIA and COLLEGIENNEY); In re Pellerin Milnor Corp., 221 USPQ 558 (TTAB 1983)
(MILTRON and MILLTRONICSY; In re BASF A.G., 189 USPQ 424 (TTAB 1975) (LUTEXAL and
LUTEX); TMEP §1207.01(b)(ii)-(iii). :

The question is not whether people will confuse the marks, but whether the marks will confuse people
into believing that the goods they identify come from the same source. In re West Point-Pepperell, Inc.
468 F.2d 200, 201, 175 USPQ 558, 558-59 (C.C.P.A. 1972); TMEP §1207.01(b). For that reason, the
test of likelihood of confusion is not whether the marks can be distinguished when subjected to a side-
by-side comparison. The question is whether the marks create the same overall impression. See Recot,
Inc. v. M.C. Becton, 214 F.2d 1322, 1329-30, 54 USPQ2d 1894, 1899 (Fed. Cir. 2000); Visual Info.
Inst, Inc. v. Vicon Indus. Inc., 209 USPQ 179, 189 (TTAB 1980). The focus is on the recollection of
the average purchaser who normally retains a general rather than specific impression of trademarks.
Chemetron Corp. v. Morris Coupling & Clamp Co., 203 USPQ 537, 540-41 (TTAB 1979); Sealed Air
Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB 1975); TMEP §1207.01(b).

?

Considering the above, the marks are sufficiently similar to cause a likelihood of confusion under
Trademark Act Section 2(d).

Comparison of the Goods

Turning to the second prong of the test, the goods of the parties need not be identical or directly
competitive to find a likelihood of confusion. See Safety-Kieen Corp. v. Dresser Indus., Inc., 518 F.2d
1399, 1404, 186 USPQ 476, 480 (C.C.P.A. 1975); TMEP §1207.01(a)(i). Rather, they need only be
related in some manner, or the conditions surrounding their marketing are such that they would be
encountered by the same purchasers under circumstances that would give rise to the mistaken belief that
the goods come from a common source. In re Total Quality Group, Inc., 51 USPQ2d 1474, 1476
(TTAB 1999); TMEP §1207.01(2)(i); see, e.g., On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080,
1086-87, 56 USPQ2d 1471, 1475-76 (Fed. Cir. 2000); In re Martin’s Famous Pastry Shoppe, Inc., 748
F.2d 1565, 1566-68, 223 USPQ 1289, 1290 (Fed. Cir. 1984).

The registrant is providing e-commerce software. This software can be used on the applicant’s mobile
device hardware and peripherals. Furthermore, the registrant’s software may be executed by the
applicant’s “software for use in developing, executing, and running other software on mobile devices,
computers, computer networks, and global communication networks.” Thus, the goods are related and
conditions surrounding their marketing are such that they would be encountered by the same purchasers
under circumstances that would give rise to the mistaken belief that the goods come from a common

source.
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Furthermore, the applicant’s “computer software for use in transmitting and receiving data over
computer networks and global communication networks” is broad enough to include the applicant’s e-
commerce software. Likelihood of confusion is determined on the basis of the goods and/or services as
they are identified in the application and registration. Hewlett-Packard Co. v. Packard Press Inc., 281
F.3d 1261, 1267-68, 62 USPQ2d 1001, 1004-05 (Fed. Cir. 2002); In re Shell Oil Co., 992 F.2d 1204,
1207 n.4, 26 USPQ2d 1687, 1690 n.4 (Fed. Cir. 1993); TMEP §1207.01(2)(iii). In this case, applicant’s
goods are identified broadly. Therefore, it is presumed that the application encompasses all goods of
the type described, including those in the registrant’s more specific identification, that they move in all
normal channels of trade, and that they are available to all potential customers. See TMEP
§1207.01(a)(iii); see, e.g., In re Americor Health Servs., } USPQ2d 1670, 1670-71 (TTAB 1986); In re
Equitable Bancorporation, 229 USPQ 709, 710 (TTAB 1986).

Finally, the Trademark Trial and Appeal Board has held that computer hardware products are related to
computer software products, such that their marketing under the same or similar marks may be likely to
cause source confusion. See In re Emulex Corp., 6 USPQ2d 1312 (TTAB 1987) (holding JAVELIN for
computer peripheral software storage unit likely to be confused with JAVELIN for “prerecorded
computer programs in machine readable form™Y; In re TIE/Commec’ns, Inc., 5 USPQ2d 1457 (TTAB
1987) (holding DATA STAR likely to cause confusion when used in connection with both registrant’s
“computer programs recorded on magnetic media” and applicant’s “voice/data communications
terminals and parts thereof”); In re Digital Research Inc., 4 USPQ2d 1242 (TTAB 1987) (holding
CONCURRENT PC-DOS likely to be confused with CONCURRENT TECHNOLOGIES
CORPORATION for “printed electronic circuit boards™); ln re Epic Sys. Corp., 228 USPQ 213 (TTAB
1985) (holding EPIC for computer software for use in health care facilities likely to be confused with
EPIC DATA for “clectronic data collection terminals and electronic data collection units”};/n re
Teradata Corp., 223 USPQ 361 (TTAB 1984) (holding Y NET for computer hardware likely to be
confused with XYNET for computer software); In re Compagnie Internationale Pour L' Informatique-
Cii Honeywell Bull, 223 USPQ 363 (TTAB 1984) (holding QUESTAR for computer hardware likely to
be confused with QUESTAN for computer programs); In re Graphics Tech. Corp., 222 USPQ 179
(TTAB 1984) (holding AGILE for computer programs likely to be confused with AGILE for computer
data terminals); Aipha Indus., Inc. v. Alpha Microsystems, 220 USPQ 67 (TTAB 1983) (holding
ALPHA MICRO for digital computer equipment and programs likely to be confused with ALPHA
MICROWAVE for microwave components and sub assemblies); see also Octocom Sys. Inc. v. Houston
Computer Servs., Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1990} (affirming TTAB decision on
summary judgment that found computer modems and computer programs highly related); cf In re
Quadram Corp., 228 USPQ 863 (TTAB 1985).

Applicant’s Arguments

The applicant argues that no likelihood of confusion exists because the registrant is no longer using the
mark as evidenced by their lack of presence currently on the Internet. Furthermore, the applicant has

provided documents showing that the registrant’s corporate entity was involuntarily dissolved in May,
2004.

However, while these statements may be true, a trademark or service mark registration on the Principal
Register is prima facie evidence of the validity of the registration and the registrant’s exclusive right to
use the mark in commerce in connection with the specified goods and/or services. See 15 U.S.C.
§1057(b); TMEP §1207.01(d)(iv). Evidence that constitutes a collateral attack on a cited registration,
such as statements about a registrant’s nonuse of its mark, is not relevant to a likelihood of confusion
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determination in ex parte examination. See In re Dixie Rests., 105 F.3d 1405, 1408, 41 USPQ2d 1531,
1534-35 (Fed. Cir. 1997); In re Peebles Inc., 23 USPQ2d 1795, 1797 n.5 (TTAB 1992); TMEP
§1207.01(d)(iv). Such evidence may, however, be pertinent to a formal proceeding before the
Trademark Trial and Appeal Board to cancel the cited registration.

Conclusion

The applicant’s mark must be refused registration under Trademark Act Section 2(d). The applicant’s
mark is highly similar to the registrant’s mark with respect to sound, appearance, and commercial
impression. Both marks share the dominant term ANDROID. Furthermore, the applicant’s goods are
closely related to the registrant’s goods and commonly emanate from the same source as the registrant’s
goods. As such, the refusal is maintained and is now made FINAL.,

Requirement: Identification of Goods

The examining attorney informed the applicant that the identification of goods was indefinite and must
be clarified because it was too broad. It was noted that applicant may adopt the following
identification, if accurate:

International Class 009: Computer hardware; Computer softwate for {specify the function of the
programs, e.g., use in database management, use as a spreadsheet, word processing, etc. and, if
software is content- or field-specific, the content or field of use}.

The applicant responded and amended the identification to the following:

Internatiomal Class 009: Mobile device hardware and peripherals; operating system software; software
for use in developing, executing, and running other software on mobile devices, computers, computer
networks, and global communication networks; computer software development tools; computer
software for use in transmitting and receiving data over computer networks and global communication
networks; computer software for managing communications and data exchange among and between
mobile devices and desktop computers; computer middleware, namely, software that mediates between
the operating system of a mobile device and the application software of a mobile device; computer
application software for mobile devices.

However, the identification of goods remains indefinite because portions of the identification are too
broad. Applicant may adopt the following identification of goods, if accurate:

International Class 009: Mobile device hardware and peripherals, namely, {state the specific
hardware and peripherals, i.e. devices for hands-free use of mobile phones, mobile phones, etc.};
operating system software; software for use in developing, executing, and running other software on
mobile devices, computers, computer networks, and global communication networks; computer
software development tools; computer software for use in transmitting and receiving data over
computer networks and global communication networks; computer software for managing
communications and data exchange among and between mobile devices and desktop computers;
computer middleware, namely, software that mediates between the operating system of a mobile device
and the application software of a mobile device; computer application software for mobile devices,
namely mobile phones.

Identifications of goods can be amended only to clarify or limit the goods; adding to or broadening the
scope of the goods is not permitted. 37 C.F.R. §2.71(a); see TMEP §§1402.06 ef seq., 1402.07.
Therefore, applicant may not amend the identification to include goods that are not within the scope of
the goods set forth in the present identification.

For assistance with identifying and classifying goods and/or services in trademark applications, please
see the online searchable Manual of Acceptable Identifications of Goods and Services at
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http://tess2 uspto.gov/netahtml/tidm. html. See TMEP §1402.04.

Since the applicant failed to provide an acceptable identification of goods, this requirement is
maintained and is now made FINAL.

Response Guidelines

If applicant does not respond within six months of the mailing date of this final Office action, the

application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. §2.65(a). Applicant may respond to this
final Office action by:

(D) Submitting a response that fully satisfies all outstanding requirements, if feasible;
and/or

(2) Filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100
per class.

37 C.F.R. §§2.6(a)(18), 2.64(a); TBMP ch. 1200; TMEP §714.04.

In certain rare circumstances, a petition to the Director may be filed pursuant to 37 C.F.R. §2.63(b)(2)
to review a final Office action that is limited to procedural issues. 37 C.F.R. §2.64(a); TMEP §714.04;
see 37 CF.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition
fee is $100. 37 C.F.R. §2.6(a)(15).

If applicant has questions about its application, please telephone the assigned trademark examining
attorney directly at the number below.

/Seth A. Rappaport/

Seth A. Rappaport

Trademark Examining Attorney
Law Office 103

Phone: (571) 270-1508

Fax: (571) 270-2508

RESPOND TO THIS ACTION: Applicant should file a response to this Office action online using the
form at http://www.uspto.gov/teas/eTEASpageD him, waiting 48-72 hours if applicant received
notification of the Office action via e-mail. For fechnical assistance with the form, please e-mail
TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned examining
attorney. Do not respond to this Office action by e-mail; the USPTO does not accept e-mailed
responses.

If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person

signing the response. Please use the following address: Commissioner for Trademarks, P.O, Box 1451,
Alexandria, VA 22313-1451.
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STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online
system at hitp://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of
the complete TARR screen. If the status of your application has not changed for more than six months,
please contact the assigned examining attorney.
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To:  Google Inc. (trademarks@google.com)
Subject:  TRADEMARK APPLICATION NO. 77318565 - ANDROID - N/A
Sent:  8202008535:14PM -
Sent As: ECOMI103@USPTO.GOV A
Adchiestss o h
IMPORTANT NOTICE

USPTO OFFICE ACTION HAS ISSUED ON 8/20/2008 FOR
APPLICATION SERIAL NO. 77318565

Please follow the instructions below to continue the prosecution of your application:

VIEW OFFICE ACTION: Click on this link
http://timportal.uspto.gov/external/portal/tow?DDA=Y &serial number=77318565&doc type=QOQAS
(or copy and paste this URL into the address field of your browser), or visit

hitp://tmportal.uspto.qoviexternal/portal/tow and enter the application serial number to access
the Office action.

PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24
hours of this notification.

RESPONSE MAY BE REQUIRED: You should carefully review the Office action to determine (1) if

a response is required; (2) how to respond; and (3) the applicable response time period. Your response
deadline will be calculated from 8/20/2008.

Do NOT hit “Reply”to this e-mail notification, or otherwise attempt to e-mail your response, as
the USPTO does NOT accept e-mailed responses. Instead, the USPTO recommends that you
respond online using the Trademark FElectronic Application System response form at
http:{/www.uspto.gov/teas/eTEASpageD.htm.

HELP: For technical assistance in accessing the Office action, please e-mail

TDR@uspto.gov. Please contact the assigned examining attorney with questions about the Office
action.

WARNING
1. The USPTO will NOT send a separate e-mail with the Office action attached.

2. Failure to file any required response by the applicable deadline will result in
the ABANDONMENT of your application.




Case 1:08-cv-02572 Document 38-7  Filed 06/04/2009 Page 9 of 9




Case 1:08-cv-02572 Document 38-8  Filed 06/04/2008 Page 1 of
PLAINTIE‘E‘S

EXHIBIT &

Request for Reconsideration after Final Action

The table below presents the data as entered.

. SERIAL NUMBER - 77318565

LAW OFFICE ASSIGNED {LAW OFFICE 103
'MARK SECTION (nb-_change)

‘fARGUMENT(S)

As requested by the Exammmg Attorney, we have again amended thc descnptlon to ﬁthher clarify the
. goods.

- In response to the Examining Attorney's continued 2(d) refusal, we would like to note, in addition to the
- arguments we made previously, that the deadline for filing a section 8 affidavit for Reg. No. 2639556

- has passed, and there is no record that such an affidavit has been timely filed. Because the registration
is (or will soon be) no longer valid, we again ask that the Examining Attorney to withdraw the refusal.

: If the Examining Attorney cannot at this time withdraw the refusal, we kindly request that the

. Examining Attorney consider suspending the examination of our application pending the final
dlsposmon of Reg No. 2639556,

GOODS AND/OR SERVICES SECTION (current)
; INTERNATIONAL CLASS - % 009

' DESCRIPTION =

. mobile device hardware and penpherals operating system software soﬁware for use in developlng,

- executing, and running other software on mobile devices, computers, computer networks, and global

' communication networks; computer software development tools; computer software for use in

- transmitting and receiving data over computer networks and global communication networks; computer
: software for managing communications and data exchange among and between mobile devices and

- desktop computers; computer middleware, namely, software that mediates between the operating
system of a mobile device and the application software of a mobile device; computer application

: software for moblle devices

 FILING BASIS Sectl on I(b)

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 009

H

 DESCRIPTION

" mobile phones; operating system software; software for use in developing, executing, and running other
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software on mobile devices, compulters, computer networks, and global communication networks;

- computer software development tools; computer software for use in transmitting and receiving data over
computer networks and global communication networks; computer software for managing

. communications and data exchange among and between mobile devices and desktop computers,

- computer middleware, namely, software that mediates between the operating system of a mobile device -
- and the application software of a moblle device; computer apphcatIon software for moblle phones

éFIL]NG BASIS < §Sect1on 1)

 SIGNATURE SECIIoN

DECLARATION SIGNATURE ﬁ/ttt/

;‘SIGNATORYSNAM e TuT Tsao e e
';SIGNATORY‘S POSITIOII\:[” - , Trademark CouII;'el T
;DATE SIGNED | : 11/20/2003 S
;RESPONSE SIGNATURE | Ly

éSIGNATORY'.SNAME o | TuT. Tsao

ESIGNATORYPS 'POSITION Trademark Counsel o
 DATE SIGNED S 11/20/2008
AUTHORIZ;I;S;GNATORY S YES B

CONCURRENT APPEAL NOTICE FILED YES

FILING INFORMATION SECTION

 SUBMIT DATE ' Thu Nov 20 20: 25 56 EST 2008

USPTO/RFR—65 57 245 1 1 20
.; 081120202556717742-773185
' TEAS STAMP 65-43094¢1d417a428d591826
13f14196fdc-N/A-N/A-20081
120195637689134

Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 77318565 has been amended as follows:
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ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

As requested by the Examining Attorney, we have again amended the description to further clarify the
goods, :

In response to the Examining Attorney's continued 2(d) refusal, we would like to note, in addition to the
arguments we made previously, that the deadline for filing a section 8 affidavit for Reg. No. 2639556 has
passed, and there is no record that such an affidavit has been timely filed. Because the registration is (or
will soon be) no longer valid, we again ask that the Examining Attorney to withdraw the refusal. If the
Examining Attorney cannot at this time withdraw the refusal, we kindly request that the Examining

Attorney consider suspending the examination of our application pending the final disposition of Reg. No.
2639556.

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 009 for mobile device hardware and peripherals; operating system software; software for
use in developing, executing, and running other software on mobile devices, computers, computer
networks, and global communication networks; computer software development tools; computer software
for use in transmitting and receiving data over computer networks and global communication networks;
computer software for managing communications and data exchange among and between mobile devices
and desktop computers; computer middleware, namely, software that mediates between the operating

system of a mabile device and the application software of a mobile device; computer application software
for mobile devices

Original Filing Basis:

Filing Basis: Section 1(b), Intent to Use: The applicant has a bona fide intention to use or use through
the applicant's related company or licensee the mark in commerce on or in connection with the identified
goods and/or services as of the filing date of the application. (15 U.S.C. Section 1051(b}).

Proposed: Class 009 for mobile phones; operating system software; software for use in developing,
executing, and running other software on mobile devices, computers, computer networks, and global
communication networks; computer software development tools; computer software for use in
transmitting and receiving data over computer networks and global communication networks; computer
software for managing communications and data exchange among and between mobile devices and
desktop computers; computer middleware, namely, software that mediates between the operating system
of a mobile device and the application software of a mobile device; computer application software for
mobile phones

Filing Basis: Section 1(b), Intent to Use: The applicant has a bona fide intention to use or use through
the applicant's related company or licensee the mark in commerce on or in connection with the identified
goods and/or services as of the filing date of the application. (15 U.S.C, Section 1051(b)).

SIGNATURE(S)

Declaration Signature

If the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act, the
applicant had a bona fide intention to use or use through the applicant's related company or licensee the
mark in commerce on or in connection with the identified goods and/or services as of the filing date of the
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application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (a)(3)(i}; and 2.34(a)(4)(ii). If the applicant is seeking
registration under Section 1(a) of the Trademark Act, the mark was in use in commerce on or in
connection with the goods or services listed in the application as of the application filing date. 37 C.F.R.
Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that wiliful false statements and the like so
made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
statements may jeopardize the validity of the application or any resulting registration, declares that he/she
is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant
to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.5.C. §1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the
best of his/her knowledge and belief no other person, firm, corporation, or association has the right to use
the mark in commerce, cither in the identical form thereof or in such near resemblance thereto as to be
likely, when used on or in connection with the goods/services of such other person, to cause confusion, or
to cause mistake, or to deceive; that if the original application was submitted unsigned, that all statements
in the original application and this submission made of the declaration signer's knowledge are true; and all

statements in the original application and this submission made on information and belief are believed to
be true.

Signature: /ttt/  Date: 11/20/2008
Signatory's Name: Tu T. Tsao
Signatory's Position: Trademark Counsel

Request for Reconsideration Signature
Signature: /ttt/  Date: 11/20/2008
Signatory's Name: Tu T. Tsao
Signatory's Position: Trademark Counsel

The signatory has confirmed that he/she is not represented by either an authorized attorney or Canadian
attorney/agent, and that he/she is either (1) the applicant or (2) a person(s) with legal authority to bind the
applicant; and if an authorized U.S. attorney or Canadian attorney/agent previously represented him/her in
this matter, either he/she has filed a signed revocation of power of attorney with the USPTO or the
USPTO has granted the request of his/her prior representative to withdraw.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.

Serial Number: 77318565

Internet Transmission Date: Thu Nov 20 20:25:56 EST 2008
TEAS Stamp: USPTO/RFR-65.57.245.11-20081120202556717
742-77318565-43094e1d417a428d59182613f14
196fdc-N/A-N/A-20081120195637689134
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Trademark Trial and Appeal Board Electronic Filing System. hifp:/astia. usple. gov
ESTTA Tracking number: ESTTAZ250394

Filing date: 11/20/2008

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Application Serial | 77318565
No.

Applicant Google Inc.

Notice of Appeal

Notice is hereby given that Google Inc. appeals to the Trademark Trial and Appeal Board the refusal to
register the mark depicted in Application Serial No. 77318565.

Applicant has filed a request for reconsideration of the refusal to register, and requests suspension of the
appeal pending consideration of the reguest by the Examining Attorney.

The refusal to register has been appealed as to the following class of goods/services:

= Class 009.
All goods and services in the class are appesled, namely: mobile device hardware and peripherals;
operating system software; software for use in developing, executing, and running other scftware on
mohbile devices, computers, computer networks, and global communication netwerks; computer software
development tools; computer software for use in transmitting and receiving data over computer networks
and global cormmunication networks; computer software for managing communications and data
exchange amang and between mobile devices and desktop computers; computer middleware, namely,
software that mediates between the operating system of a mobile device and the application software of a
mobile device; computer application software for mobile devices

Respectfully submitted,

/ttf
11/20/2008

GOOGLE INC.

GOOGLE INC.

1600 AMPHITHEATRE PKWY
MOUNTAIN VIEW, CA 94043-1351
UNITED STATES
trademarks@google.com
650-253-0000



Case 1:09-cv-02572 Document 38-10  Filed 06/04/2009  Page 1 of 22T LFFS
EXHIBIT T

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

MAILED: November 21, 2008

IN RE:
Google Inc.

SERIAL NO. 77318565

APPEAL RECEIVED: 11/20/2008

BRIEF DUE: n/a

GOOGLE INC.
GOOGLE INC.
1600 AMPHITHEATRE PEWY
MOUNTAIN VIEW CA 94043-1351
ESTTA2503%4
The appeal and appeal fee in the above-entitled
application were received on the date indicated above,
Applicant indicated that it hasg filed or is filing today a

request for reconsideration of the final refusal to

register.?!

' A timely request for reconsideration must be filed with the
Trademark Examining Operation, and may be filed via TEAS, using

the Response to QOffice Action form. (To maintain their status,
TEAS Plus applicants must usge TEAS for filing a request for
reconsideration.) Applicant should notify the Board immediately

if it has not filed a timely reguest for reconsideration and does
not intend to do so.
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Accordingly, the appeal is hereby instituted, but
action on the appeal is suspended pending the Examining
Attorney’s consideration of the reguest for
reconsideration.

In the event the refusal of registration is
maintained, proceedings will be resumed and applicant will

be allowed time in which to file a brief on its appeal.

New Developments at the Trademark Trial and Appeal Board

TTAB forms for electronic filing of extensions of time to
oppose, notices of opposition, petition for cancellation, notice
of ex parte appeal, and inter partes filings are now available
at http://estta.uspto.gov. Images of TTAB proceeding files can
be viewed using TTABVue at http://ttabvue.uspto.gov.

Parties should also be aware of changes in the rules affecting
trademark matters, including ruleg of practice before the TTAB.
See Rules of Practice for Trademark-Related Filings Under the
Madrid Protocol Implementation Act, 68 Fed. R. 55,748 (September
26, 2003) (effective November 2, 2003) Reorganization of
Correspondence and Other Provisions, 68 Fed. Reg. 48,286 (August

13, 2003} (effective September 12, 2003). Notices concerning the
rules changes are available at www.uspto.gov.
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'Subject
Sent: 1 1-/24/2008 5:06:20 P PM.
Sent As: 35 ECOM103@USPTO GOV
_Attachments. :

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 77/318565

MARK: ANDROID

*77318565%

CORRESPONDENT ADDRESS:
GOOGLE INC.
GOOGLE INC.

1600 AMPHITHEATRE PKWY GENERAL TRADEMARK INFORMATION:
MOUNTAIN VIEW, CA 94043-1351 http://www.uspto.gov/main/trademarks.htm

APPLICANT: Google Inc.
CORRESPONDENT’S
REFERENCE/DOCKET NO:
N/A

CORRESPONDENT E-MAIL ADDRESS:
trademarks@google.com

NOTICE OF SUSPENSION
ISSUE/MAILING DATE: 11/24/2008
This letter responds to the applicant’s communication filed on November 20, 2008. The applicant (1)
argued against the Section 2(d) refusal and requested that this mark be placed in suspension pending the

determination of whether the cited registration will be canceled or expire and (2) amended the
identification of goods.

The following requirement has been satisfied: (1) Identification of Goods. TMEP §§713.02, 714.04.
The following refusal is maintained: (1) Section 2(d) — Likelihood of Confusion Refusal.

SUSPENSION PROCEDURE: This suspension notice serves to suspend action on the application for
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the reason specified below. No response is needed. However, if you wish to respond to this notice, you
should use the “Response to Letter of Suspension” form found athttp://teasroa.uspto.gov/rsi/rsi. The
Office will conduct periodic status checks to determine if suspension remains appropriate.

Registration has been refused under Section 2(d) of the Trademark Act, 15 U.S.C. §1052(d), based on
the cited registration. However, registration maintenance documents are due to be filed for the cited
registration. If these registration maintenance documents are not timely filed, the cited registration will
be canceled under §8 or expire under §9 and will no longer present a bar to registration under Section
2(d). 15 U.8.C. §§1058, 1059. Therefore, action on this application is suspended for 6 months until the
examining attorney can determine whether the cited registration will be canceled under §8 or expire
under §9. 37 C.F.R §2.67, TMEP §716.02(e).

/Seth A. Rappaport/

Seth A. Rappaport

Trademark Examining Attorney
Law Office 103

Phone: (571) 270-1508

Fax: (571) 270-2508

STATUS CHECK: Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online
system at http://tarr.uspto.gov. When conducting an online status check, print and maintain a copy of
the complete TARR screen. If the status of your application has not changed for more than six months,
please contact the assigned examining attorney.
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To —
Subj
Sent:

11242008 5:0622PM
SentAs;  ECOMI03@USPTO.GOV

:At_faléﬁhiéntsz‘:;: i ST

IMPORTANT NOTICE
USPTO OFFICE ACTION HAS ISSUED ON 11/24/2008 FOR
APPLICATION SERIAL NO. 77318565

Please follow the instructions below to continue the prosecution of your application:

VIEW OFFICE ACTION: Click on this link
http://tmportal.uspto.gov/external/portal/tow?DDA=Y &serial number=77318565&doc_type=SUL&
(or copy and paste this URL into the address field of your browser), or visit

http:/tmportal.uspto.gov/external/portalitow and enter the application serial number to access
the Office action.

PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24
hours of this notification.

RESPONSE MAY BE REQUIRED: You should carefully review the Office action to determine (1) if
a response is required; (2) how to respond; and (3) the applicable response time period. Your response
deadline will be calculated from 11/24/2008.

Do NOT hit “Reply”to this e-mail notification, or otherwise attempt to e-mail your response, as
the USPTO does NOT accept e-mailed responses. Imstead, the USPTO recommends that you
respond online using the Trademark Electronic Application System response form at
http://www.uspto.goviteas/eTEASpageD.htm.

HELP: For fechnical assistance in accessing the Office action, please e-mail

TDR@uspto.qov. Please contact the assigned examining attorney with questions about the Office
action,

WARNING
1. The USPTO will NOT send a separate e-mail with the Office action attached.

2. Failure to file any required response by the applicable deadline will result in
the ABANDONMENT of your application.
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Mobile Operators
China Mobile Communications Corporation
£ spasy  www.chinamobile comien
LA MO

D Sofitank

Sprint &

S reLErom

KDDI CORPORATION

www.kddi.com

KDDI is a telecommunication operator that
provides wide-ranging sewvices from mobile to
fixed in Japan.

NTT DoCoMo, Inc.

www .nttdocomo.com

NTT DoCoMo is the world's leading mobile
communications operator, with 53 million
customers, of which 40 rmillion use the 3G/
FOMA service based on W-CDMA technology.

SOFTBANK MOBILE Corp.
mb.softhank.jp/mb/en

SOFTBANK MOBILE Corp. is a leading mobile
operator in Japan with over 19 million
customers and a member of the SOFTBANK
Group. (as of 31 October 2008)

Sprint Nextel
www?2 sprint. comvime/abouts print.do
Sprint Nextel offers a comprehensive range of

- wireless and wireline communications services

including the fastest and ‘argest national mobile
broadband network, a broad portfolio of
devices and an wide array of applications,
which enable customers to do the things that
mafter the most to them instantly and on the go
— at SprintSpeed ™,

T-Mobile

www t-mobile net

Serving more than 112 mitlion mobile
customers in Europe and the U.3., T-Mobile is
one of the world's leading companies in mobile
communications, and the mobile
telecormmunications subsidiary of Deutsche
Telekom AG (NYSE: DT)

Telecom ltalia

www telecomitalia it

Supplying 34.3 mobile lines, around 23 million
landiines and 7.3 milion broadband clients,
Telecom ltalia is a ltaly’s leading ICT enterprise
with a significant international presence in
Europe and South America. The Group trades
through pre-eminent brands Telecom ttalia,

e —~— e = m s EE NN 1 e
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Handset Manufacturers
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ASUSTeK Computer Inc.

WWw. asUs. com

ASUS is a leading company in the new digital
era for T and communication products, The
company's tumover for 2007 was 6.9 billion
U.s. dollars.

Garmin Internationat, inc.

WWwW.garmin.com
Garmin Is the global leader in satellite

navigation and has buitt millions of products
that serve the automative, wireless, OEM,
fitness, aviation and marine markets,

HTC Corporation
waww hic.com

HTC Corporation focuses on driving
cutting-edge innovation into a wide variety of
mobile devices to create the perfedt match for
individuals. The company is listed on the
Taiwan Stock Exchange under ticker 2498.

Huawei Technologies
www huawei.com

Huawei Technologies is a leader in providing
next generation telecommunications network
solutions for operators around the world.

LG Electronics, Inc.

www.lge.com

LG, the brand that is Delightfully Smart, is a
global leader and technology innovator in
consumer electronics, home appliances and
mobile commurications. LG's vision is to supply
top-of-the-range innovative digital products and
services and ensure customer satisfaction.

Motorola, Inc,
www.motorola.com

Motorola is known around the world for
innovation and leadership in wireless and
broadband communications.

Samsung Electronics
WWW.Samsiing.com
A leading innovator and provider of mobile

- phones and telecom systems.

Sony Ericsson

WWW.SONYercsson. com

Sony Ericsson is a top gtobal mohile phone
manufacturer with sales of over 100 million
phones in 2007, With operafions in over 80
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in fixed-line and mobile telecommunications,
Internet and media, office & system solutions.

Telefénica

www telefonica.es

Telefénica is one of the largest
telecommunication companies in the world,
providing communication, information and
entertainment solutions, with presence in
Europe, Africa and Latin America and with more
than 212 million clients of fixed and mobile
services.

Vodafone

www vodafone.com

Vodafone is the world's leading infernational
mobile communicafions group with
approximately 280 million proportionate
customers as of 30 September 2008. Vodafone
curently has equity interests in 27 countries
aaross five continents and over 40 partner
networks worldwide. For more information,
please visit www.vodafone.com.

Semiconductor Companies

S Andience

ATHERDS

AFKM Semiconductor inc

www.akm.com

AKM Semiconductor is a leading supplier of
mixed-signal ICs for consumer and
communications applicafions. Devicas for
mobile phones include audio products and
electronic compass ICs.

Audience

www . audience.com

Audience is a voice processor company that
enables clear communications anywhere with
noise suppression technology based on the
inteligence of the human hearing system.

: ARM
| Www.arm com

ARM designs the technology that lies at the

- heart of advanced digital products, from

wireless, networking and consumer
entertainment solutions to imaging, automative
and storage devices.

Atheros Communications

www.atheros.com

Atheros Communications is a leading developer
of wireless system solutions for
communications products. The company’s
technology is used by leading PC, networking
equipment and CE device manufacturers.

Rraadram Carmarafinn

TOGHIBA

Filed 06/04/2009

gerf

countries, Sony Ericsson was established as a
50:50 joint venture by Sony and Ericsson in
October 2001. For more information about
Sony Ericsson, please visit
WWw.sonyericsson.com.

. Toshiba Corporation

www .toshiba.com

Toshiba is a world leader and innovatorin
pioneering high technology, a diversified
manufacturer and marketer of advanced
electronic and electrical products spanning
information & communications eguipment and
systems.

Software Companies

Google

7 Living fmnge

g

MUANCE

OMRON

Ascender Corp.
www.ascendercorp. convoha iitmi
Ascender Corp. is a leading provider of
advanced font products and innovative
applications for mobile devices.

eBay Inc.
www.ebay.com

Google Inc.

www.google.com

Our mission is to organize all the world's
information and make it universally accessible
and useful.

Living!mage LTD.

wwwlivingimage.jp

A unique company that consists of renowned
engineering, marketing and creative experts in
the audio visual arena.

My riad
www.myriadgroup .com
Myriad is a leading provider of multi-media

" solufions and end-to-end integration services

that acceferate time-to-market and reduce
operafional costs for OEMs and Operators.

Nuance Communications, Inc.
www.nuance.com

Nuance Communications (NASDAQ: NUAN) is
a leading provider of speech and imaging
solutions far businesses and consumers
around the world.

OMRON SOFTWARE Co, Ltd.
www.omronsoft.co jp

OMRON SOFTWARE, a leading embedded
device software company, provides innovative /
universal lanauaoe and imace processinag
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, - www.broadcom.com
. Broadcom Corporation is a major technology
- innovator and global leader in semiconductors

for wired and wireless communications,
providing products that enable the delivery of
voice, video, data and multimedia to and
throughout the home, the office and the mobile
ervironment.

Intel Corporation
www.intel.com/products/mid

Intel, the world leader in silicon innovation,
develops technologies, products and initiatives
to continually advance how people work and
live.

Marvell Semiconductor, Inc.
www.marvell.com

Marvell is a leader in development of storage,

"~ communications, and consumer silicon

solutions with a diverse product portfolio that
powers the entire communications
infrastructure from enterprise solutions to
mohile consumer devices.

NVIDIA Corporation

www .nvidia.comfpage/handheld

NVIDIA is the worldwide leader in visual
computing technologies. Its Tegra family of
computers-on-a-chip deliver rich multimedia
features including 3D graphics and high
definition video for next generation mobile
devices including smartphones and personal
media players.

Qualcomm Inc.

WWW.QUalco mm.com

Qualcomm Incorporated is a leader in
developing and delivering innovative digital
wireless communications products for
advanced devices around the world.

SiRF Technology Holdings, Inc.
www.sirf.com

SiRF is the leading provider of GPS enabled
location platforms for mainstream markets with
focus on wireless, automotive, consumer
electronic and mobite compute devices.

ST-Ericsson
www.stericsson.com

S ST-Ericsson is an industry leader in design,
" development and creation of mobile platforms

and wireless semiconductors. Through
outting-edge innovation backed by a complete
portfolio and a dedicated partnership approach
towards customers, ST-Ericsson is a key
sunplier io four of the industrv's too five
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technologies for mobile devices.

PacketVideo {PV}

WWW.DV. COm

PacketVideo (PV) is a nine-year-ald multimedia
software company whose software powers the
world's leading mobile entertainment services,
including Verizon Wireless' VCAST music and
video services, NTT DoCoMo's 3-G FOMA
service and Qrange World by Orange.

SkyPop
0p.COM
Next generation services for mobile devices.

. SONIVOX

www.sonivoxrocks com

SONVOX is a premier developer of audio
technologies and solufions that empower
consumers to create Sound That Rocks.

SVOX

WWW.SVOX Com

SVOX, a leading supplier of embedded speech
solutions, drives adoption of speech user
interfaces in automotive and mobile device
industries.

Commercialization Companies

"

Aplix Corporation

www.aplixcorp.com

Aplix Corporation enables mobile handset
manufacturers to have a faster, lower
development cost and lower risk route to
deploy wireless Java solutions

Borqgs

www.borgs.com

Borgs provides best-in-class operator-centric
mobile handset operating system (05} software
products and mobile internet service platforms
and solutions.

Noser Engineering Inc.

www.noser.conyeha

Noser Engineering Inc. - core contributor of the
Android Platform is your integrator and
customization partner,

TAT - The Astonishing Tribe AB
www.tal se

TAT - The Astonishing Tribe - a specialist in
mobile user interfaces, recognized for its
design capabilities and for its software
sclutions that enable richer user experiences
on any platform, to date embedded in more
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handset manufacturers.

Synaptics, Inc.

- www synaptics.com
~ Synaptics, Inc., providing easy-to-use interface

solutions for mohile phones, personal media
players, notebooks and PC peripherals,
supplies a variety of user input solutions for
mobile devices that make accessing digital
content easy and fun.

Texas Instruments Incorporated

www ti.comywirelessresources

Tiis a leading manufacturer of wireless
semiconductors, delivering the heart of today's
wireless technology and building solutions for
tomorrow,

Terms of Service | Privacy Policy
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TEMNEL 8

WIND RIVER

Teleca AB
www teleca.com

Telecais a globat supplier of inngvative
software and solutions to mobile
communications companies. Teleca has about
2,000 employees in Asia, Europe and North
America.

Wind River

www.windriver.com/oha

Wind River enables companies to develop, run,
and manage device software faster, better, at
lower cost and more reliably,
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i ' DECLARATION

| MAILING DATE: Apr 29, 2009

| The declaration filed in connection with the registration identified below meets the requirements of Section
1 8 of the Trademark Act, 15 U.S.C. §1058. The declaration is accepted and the registration remains in
- force.For further information about this notice, visit our website at: http://www.uspto.gov. To review

information regarding the referenced registration, go to http:/tarr.uspto.gov.
REG NUMBER: 2639556
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MARK: ANDROID DATA
OWNER: Android Data Corporation
Side - 2
| UNITED STATES PATENT AND TRADEMARK OFFICE o '
| COMMISSIONER FOR TRADEMARKS - FIRST-CLASS
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ANDROID DATA CORPORATION
114 N ASHLAND AVE
PALATINE, IL 60067




