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THE CLERK: 09 C 2572, Specht versus Google.

MR. SHONKWILER: Good morning, your Honor. John
Shonkwiler for the plaintiff.

MR. FINN: Good morning, your Honor. Herbert Finn on
behalf of Google.

MR. SHONKWILER: Your Honor, we have briefed a
protective order motion that Google filed several weeks ago
and I believe both parties, unless the Court has questions,
would Tike to have answered. Specifically, both parties at
this point are of the view that the matter is briefed.

THE COURT: Al11 right.

So, you just need an order to --

MR. FINN: Your Honor, I'm sorry to interrupt.

Just for the record, though, I want to pose an
objection to the cross motion as not being properly before the
Court under Federal Rules 26 and 37.

I understand that the Court may take it any ways, and
we do consider everything briefed.

THE COURT: I will rule on it. I have just been
presented I think with your reply this morning though.

We will rule 1in January.

MR. FINN: I believe there 1is already a January 20th
ruling date, your Honor.

THE COURT: Oh, okay.

THE CLERK: Okay.
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MR. SHONKWILER: And because we are here, there is
one small matter I would 1ike to bring up that may be just as
important going forward as the substance of our protective
order.

Just so that we have an understanding going forward,
our efforts to compromise discovery issues before discovery
motions are filed, my understanding is that those ought to be
kept out of the litigant's briefs in the event that briefs are
filed, as they have been here.

THE COURT: Say that again.

MR. SHONKWILER: Google's briefs on this issue
include various accounts of what plaintiffs did or said during
the course of the parties' efforts to resolve and negotiate
and compromise this issue, as the Rules require.

My understanding has always been that just as the
Federal Rules forbid you from using that sort of evidence in a
trial or in a summary judgment brief, so to they forbid this
sort of use of that information to impeach a party.

The way it is used in the briefs 1is to paint
plaintiffs as being disingenuous or inconsistent in the
positions they are talking now.

If I am wrong, and it is my understanding that that
information cannot be used the way Google has used it here, I
would Tike to know certainly before we engage in any future

efforts to compromise and settle a dispute.
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MR. FINN: Your Honor, I am not precisely sure what
counsel is referring to, but to the extent he is referring to,
you know, evidentiary Rule 408 that speaks to offers of
settlement do not determine 1iability, that 1is clear.

Whether a party in the throws of a Rule 37 discussion
takes one position and changes it along the way, I think that
is history of the case that the Court is entitled to know,
and that is what I believe counsel is referring to in his
motions.

MR. SHONKWILER: That is exactly what I am referring
to, your Honor.

And of course, we wouldn't characterize it as
charactering our position. What I did is what I do in every
effort to settle something, and that is I compromise or at
least try to --

THE COURT: Well, we are not talking about 1liability
though.

MR. SHONKWILER: That is right. We are not. That is
right.

THE COURT: I am not sure that -- and I don't think I
have had that argument presented before, that positions taken
in briefs and so forth, that they are different than positions
you take when you are trying to settle a case.

So, I will bear that in mind, your concern, but I am

not sure it is applicable.
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MR. SHONKWILER: Thank you, Judge.
MR. FINN: Thank you, your Honor.
(Proceedings concluded.)
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