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Defendant’s motion for partial summary judgment (32) on Count I of its counterclaim is denied. Plainiff's
cross-motion for partial summary judgment (36) on Count I of its complaint is granted in part, and denied in
part. The court finds and declares as follows: (1) Capitol and PSM provide co-primary insurence covering the
claims asserted against Kenard in the Underlying Lawsuit; (2) both Capitol and PSM have a duty to defend’
Kenard in the Underlying Lawsuit; (3) Capitol and PSM must share the cost of Kenard’s defense 50/50,
including fees and costs that PSM has already expended defending Kenard in the Underlying Lawsuit; and (4)
PSM’s offer of its policy limits does not relieve its duty to defend Kenard. ENTER MEMORANDUM
OPINION, _

A status hearing is set for November 2!-}} 2010 at 11:00 a.m,

Docketing to mail notices.
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-08-~2829,101-R3K . November 17, 2010

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOTS
EASTERN DIVISION

PUBLIC SERVICE MUTUAL INS., Co.,
individually and as subrogee of
KENARD MGMT. CO.,

Plaintiff,
V. No. 08 C 2829

CAPITOL TRANSAMERICA CORD. '
-d/b/a CAPITAL INDEM. CORP. ’

Defendant.

C N N St Sl N N el Aol St el Nl O

MEMORANDUM OPINTON

Before the court are the parties’ cross-motions Ffor summary
Judament . For the reasons explained below we grant plaintiff
Public Service Mutual Ingurance Cowpany'’'s (“PSM”) motion in part,
and 'deny it in part, and deny defendant Capitol Transamerica
Corporation’s (*Capitol”) motion.

BACKGROUND

This insurance coverage dispute arises from a wrongful death
action filed against the parties’ mutual insured, Kenard Management
Corporation (“Kenard”). (Def.’s Stmt. of Material Facts in Supp.
of Mot. for Partial Summ-; J. (hereinafter “Def.’s Stmt.”) { 16.)
On January 1, 2007 Michael Doyle fell to his death from the porch
of the third-floor apartment located at 3180 North Clark Street,

Chicago, Illinois. (Id. at { 17.) Mr. Doyle’s estate alleges that
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Kenard — the building manager — unegligently failed to install

building»code compliant guardrails on the porch that would have

prevented his death, {Doyle w. Renard Corp., No. 07 I 1988
(Compl.), attached as Ex. C to Def.’s Stmt., at 2, 4-5 (the
“Underlying Lawsuit?).) Xenard managed the property at that time
pursuant to a Management Agreement with the property’s owner,
Belmont Clark Partners (“BCP¥), (Def.’s Stmt. Y 6; see also Momt.
Agmt., dated April 17, 2006, attached as Ex. D to Def.’s Stmt,)

The Management Agreement contains a “"Save Harmless” provision
requiring BCP to purchase an insurance policy naming BCP and Kenard
as “co-insureds.” (Mgmt. Agmt. 9 10.) The relationship between
this provision and PSM’'s policy, which names Xenard and “Corus Bank
#141" asg insureds, is not entifely clear. Neither party explains
who or what “Corus Bank #1417 is, or what it has to do with BCP.

Regardless, it is undisputed that PSM’s policy was in place when
Mr. Doyle died and that the policy covers Kenard’s liability for
“bodily injury” at the 3180 North Clark Street premises. At that
time Kenard was also covered by two insurance policies igsued by
Capitol: a Commercial General Liability Coverage policy and a
Commercial Umbrella General .Liability Coverage policy,. (Def.'s
Stmt. 99 11, 15.) These policies likewise cover Kenard's liability
for “bodily injury” at the Clark Street premises. (Def.’s Resp. to

Pl.’g stmt. of Add’]l Material Facts 99 2-3.)
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Capitol was notified on January 11, 2007 of a potential claim
against Kenard stemming from Mr. Doyle‘s death. (Def.’s Stmt. ﬁ
20; Fax from S. McMaster to Capitol Indem., dated Jan. 11, 2007,
attached as Ex. H to Def.’a Stmt., at 1.) Capitol acknowledged the
notice in a letter to Kenard dated January 16, 2007. (Def.’s Stmt.
§ 21; Letter from R. Miller to Kenard, dated Jan. 16, 2007,
attached as BEx, H to Def.’s Stmt., at 4.) Capitol retained a firm
to investigate the potential claim, and retained a lawyer to
rapresent Kenard after Mr. Doyle’s estate filed the Underlying
Lawsuit in the Circuit Court of Cook County, Illinois on February
22, 2007, (Id. at 9{ 22-23.) The attormey Capitol retained to
defend Kenard soon learned that ancther law Firm — retained by PSM
— had entered an appearance on Kenard’s behalf. (Id. at Y9 23,
25.)

It appears that Kenard initially £failed to respond to
Capitol’s requests for information about the claim. (See Letter
from H._Russo to R. Miller, dated Mar. 5, 2007, attached as Ex. H
to Def.’s Stmt.; Fax from H. Russo to K. Wenkus, dated April 4,
2007, attached as Ex. H to Def.’s Stmt.; Letter from H. Russo to R.
Miller, dated April 26, 2007, attached as Ex. H to Def.’s Stmt.)?
Then, in a letter dated July 2, 2007, Kenard’s president Geraldine
Lichterman informed Capitol’sy investigator that: (1) the Managemeht

Agreement reguired the building owner to obtain insurance

Y psM deniss that Renard wasg unresponsive, {gee Pl.’s Resp. to Def.’s
stmt., § 24), but does not cite any evidence to the contrary.
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protecting Kenard; (2) a policy “was put into effect” with PSM
during the relevant period; and {3) PSM bad selected an attorney
“to defend {Kenar;i's] interests” in the Underlying Lawsuit. {See
Letter from G. Lichterman to H. Russo, dated July 2, 2007, attached
as Ex. H to Def.’s Stmt.) Ms. Lichterman went on o state her
“understanding” of the relationship between the PS8M and Capitoi
policies:

| It is my understanding that [Capitol’s primary and

umbrella policies] are excess over any other insurance we

may have. We are agsuming the Policy with Public Service

Mutual Insurance Company is primary insurance.
(Id.) In November 2007 — approximately four months after Ms.
Lichterman’s letter — baMm first demanded that Capitol contribute to
the cost of Kenard’s defenée. (Pl.’s Stmt. of Add’l Facts ] 12.)
The record does not indicate wvhat, if anything, came of PSM’'s
initial demand. Then, in a geries of letters in early 2009, PSM
renewed its demand that Capitol comtribute to Xenard's defense.
{Id. at ¥ 15.) Kenard, in a letter dated May 11, 2009, likewise
demanded that Capitol acknowledge its duty to defend Kenard. (See
Letter from G. Collins to J. McCarthy, dated May 11, 2009, attached
as Ex. 6 to Pl.’s Resp. (“Your Company has a fiduciary duty to its
policyholder to defend the case and not to put its own inﬁerest
ahead of that of the policyholder.”).)

This flurry of | activity was evidently sparked by the
plaintiff’'s offer to settle the Underlying Lawsult in exchange for

$3 million — the combined policy limits of the three policies at

_——ﬂ_——_—_—--—_—.___
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issue. (Pl.’s Stmt. of Add’l Facts ¥ 19.) psM has indicated its
willingness to offer its policy limits, Capitol has not. (Id. at
11 20-21,) Both parties have requested declaratory judgment
concerning the parties’ defense and indemnity obligations. (See
Compl. (Count I); Counterclaim (Count I).) In their cross-motiong
for partial summary judgment the parties dispute only whether
Capitol has a duty to defend Kemard in the Underlying Lawsuit.?

DISCUSSION
A. Legal Standard
Summary judgment “should be rendered if the pleadings, the
discovery and disclosure materials on file, and any affidavits show
that there is no genuine issue as to any material fact and that the
movant is entitled to judgment as a matter of law.” Fed.'R. Civ.

P. 56(c). In considering such a motion, the court construes the

evidence and all inferences that reasonably can be drawn therefrom

in the light wost favorable to the nonmoving party. See Pitasgi v.
Gartner Group, Inc., 184 F.3d 709, 714 {(7th Cir. 1998). “Summary
judgment ghould be denied 1if the dispute is ‘genuine’: ‘if the

evidence is such that a reasonable jury could return a verdict for

the nommoving party.’” Talanda v. RFC Nat'l Mamt. Co., 140 F.3d
1020, 1095 (7th Cir. 1998) (quoting Anderson v. Liberty Lobby,

Inc., 477 U.S5, 242, 248 (1985} ) . The court will enter SUmmaxry

. ¥ Am Capitol points out, the parties have not settled the Underlying
Lawsult and the court has not entered judgment. However, our discussion of the
policies’ relative priority is certainly relevant to the ultimate question of
indemmification. ges infra part C.
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judgment against a party who does not “come forward with evidence
that would reasoﬁably permit the finder of fact to find in [its]
favor on a material question.” McGrath v, Gillis, 44 F.3d 567, 569
(7th Cix. 1985).

B. Targeted Tender

Capitol céntends that Kenard tendered its defense to PSM
exclusively. When an insured has coverage under'multipie insurance
policies, it may choose a single insurer to defend and indemnify it
and. forego coverage under its other policies. John Burns

Construction Co. wv. Indiana Ins. Co., 727 N.E,2d 211, 215 (Irll.

2000).* When an insured has made such an election, the “targeted”
insurer may not demand contribution from those insurers whose
coverage the insured has elected to forgo. Id. at. 216-17. ‘This
rule protects the insured’s “pafamount right . . . ‘to seek or not
to seek an insurer’s participation in a claim as the insured

chooseg.’” Alcan United, Inc, v, West Bend Mutual Ins, Co., 707

N.E.2d 687, 692 (Ill. App. 1999) (guoting Institute of Lopdon
Underwriters v. Hartford Fire Ins. Co., 234 N.E.2d 1311, 1316 (Tll.
App. 1992)). As a corollary to this rule, an insured may later
“deactivate coverage with a carrier previously selected for
purposesg of invoking exclusive coverage with another carrier,” Id.

at beé8s.

¥  capitol and PSM, Wisconsin ang New York corporations respectively,
agree that theilr dispute is governed by Illinois law.

W TR RS
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Capitol‘s duty to defend Kenard was triggered when it received
actual notice of the suit in February 2007. See Cincimnati Co, v.
West American Ins. Co,, 701 N.E.2d 499, 505 {I1l, 1998).%
Consistent with its obligations, Capitol retained an investigator
and defense coungel and attempted to contact Kenard. The question
is whether, after Capitol’'s dut.y to defend was triggered, Kenard
“deactivated” Capitcol’s policy in favor of exclusive coverage undexr
PSM’s policy. In John Burns the insured explicitly indicated that
it looked “solely".to one insurer for defense and indemnificétion,
and told its other insurer that it did not want it “to become

involved in the suit.” John Bnrns, 727 N.E.24 at 914. By

conﬁrast, it is clear from Me. Lichterman’s letter that she was
only expressging her understanding pf the relationship between the
various policies. Ms. Lichterman is not an attorney, (Aff. of G.
Lichterman, attached as Ex. 3 to Def.’s Mem., ¢ 1}, and there is no
evidence that she hasg a background in the insurance-inaustry. See
Cincinnati Co., 701 N.E.2d at 504-05 (fecognizing that insurers are
usually more versed in insurance law than even sophisticated
insureds). Indeed, she states in her affidavit that she had not
read any of the policies at issue before drafting the letter,

(Aff. of G. Lichterman, attached as Ex. 3 to Def.’s Mem.) Based

upon her layperson’s understanding of Kemard’'s insurance coverage

#  TInpofar as Capitol argues that Kenard was required to “tendexr” the
lawsuit to Capitol for defense and indemnification, {(Def.’s Mem. at 9), that ig
not the law in Illinois. See Cipcinnatd Co., 701 N.E.2d at 505 {considering and
explicitly rejecting that requirement) .
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Ms. Lichterman concluded that PSM's policy was primary. This
cannot fairly be described as a “knowing choice” to forgo coverage
under Capitol’s policy, Alcan, 707 N.E.2d at 694, Ms.
Lichterman’s letter may have been equivocal, especially in light of
Kenard's early unresponsiveness. But the onus was on Capitol to
seek clarification. Cincinnati Co., 701 N.E.2d at 505 (citing

Iowne Realty, Inc. v. Zurich Ing. Co., 548 N.W.2d 64, 67 (Wis.

1996)) . We conclude that Kenard did not select PSM exclusively for

defense and indemnification.

C. Whether Capitol’s General Liability Policy is Excess to PSM’sS
In the alternative, Capitol argues thét Ms. Lichterman was

correct and that it dig unot have a duty to defend Kenard because

its general liability policy is excess to PSM’s. Under TIllinois

law the primary insurer, not the excess insurer, has the duty to

defend the insured. S8ee Roval Ins. Co. +v. Process Desgign

Associates, Ine., 582 N.E.2d 1234, 1245 (ILl. App. Ct. 1891).

*[Elxcess coverage may arise ‘by coincidence’ in situations where
muiltiple primary insurance contracts apply to the same loss [or
occurrenée]. In these instances, courts examine the ‘other

insurance’ clauses contained in each of the policies to determine

which is primary and which is excess.” Roberts v. Northland Ing.

¥ In its complaint, PSM requests a declaration that its policy is excess
to Capitol’s. (Compl. Count IT (Y 4).) In its cross-motion For summary. judoment
it argues instead that the two policies are “co~primary.” And the parties appear
to agree that Capitol's umbrella pollcy is excess. The sole quastion, then, is
whether Capitol’s general liability policy is excess to P8M‘s, as Capitol argues,
or whether the two policiles are co-primary.

I
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Co., 705 N.E.2d 762, 769 (Yll. 1998) (Freeman, C.dJ., concurring in
part and dissenting in part) (internal citation omitted). ©PSM’s
“othef insurance” provision states, in pertinent part:
If there is other insurance covering the same loss ox
damage, we will pay only for the amount of the covered
loss or damage in excess of the amount due from that
other insurance, whether you can collect on it or not.
But we will not pay more than the applicable Limit of
insurance.
{psyM Genexal Liability Policy, attached as Ex. E to Def.’s Stmt.,
at 63.) 2And here is the relevant portion of Capitol’s “other
insurance’ provision:

This insurance is excess over:

* & ]

{2) Any other primary insurance available to you covering
liability for damages arising out of the premises or
operations, or the products and completed operationa, for
which you have been added as an additional insured by
attachment of an endorsement.

(Capitol General Liability Policy, attached as Ex. tho Def.’s
Stmt., at 51.)f Capitol’s policy also contains a “Real Estate
Managemeht Endorgement ;
| With respect to your liability arising out of your
management of property for which you are acting as real

estate manager this insurance is excess over any other
valid and collectible insurance available to you.

{Id. at 62.)

& Capitol’s policy states that it 1s excess in certain other
clrcumstances, but only subsection (2) is evenly arguably applicable.




»
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Capitol’s real estate management endorsement and PSM’s “other
insurance” clause both apply here. The endorsement applies because
the Underlying Lawsuit arises out of Kenard’s management of the
apartment building where Mr. Doyle fell to his death. And PSM’s
“other insurance” clause applies because Capitol’s policy is “other
insurance covering the same loss or damage.” ({See Def.’s Resp. to
Pl.’s Stmkt. of Add’l Facts 9 3.) But Capitol’s “other insurance”
clause does not apply. Even assuming that BCP procured PSM‘s
policy pursuant to its obligation under the Management Agreement,
cf. supra p. 2, Capitol’s “other insurance” clauge states that it
is excess to primary insurance “for which you have been added asg an
additional insured by attachment of an endorsement , ? An
“endorsement” ig *[aln amendment to an insurance policy; a rider.”
Black’s Law Dictionary 607 (9th ed. 2008). As far as PSM’s policy
digcloses, Kenard is a *primary” not an “additional” insured, and
it was not added by attachment of an endorsement to an existing
policy. Id. at 878 (A "primary insured” is an “individual or
entity whose name appears firgt in the declarations of an insurance
policy,” versus an “additional insured”? who is “[a] person covered
by an insurance policy but who is not the primary insured.”); gee

also Ohio Cas. Ins. Co. v, Oak Builders, Inc., 869 N.E.2d 992, 9398

{I11l. App. Ct. 2007) (“If the words used in the policy, given their

plain and oxdinary meaning, are unambiguous, they must be applied

ag written.”).




-
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Capitol insists that its endorsement trumpg PSM’s “other
insurance” provision, relying heavily on Hartford Fire Ins. Co. v.
Everest Indem. Ins. Co., 861 N.E.2d 306 (I11. App. 2006). We must
discuss Hartford in detail to explain why it does not support
Capitol’s position. In Hartford two insurance companies — Hartford
Fire Insurance Company (“Hartford”) and Everest Indemnity Insurance
Company (“Everest”) — igsued policies covering three defendants
sued in connection with a building fire. Id, at 307-08. It was
undisputed that those defendants, appaafently the building’s manager
and its owners, gualified as ingureds under Hartford’s policy, I4.
at 307, Everest’s mnanmed ingured provided seecurity services
(including protection “against fire”) pursuant to a contract with
the building’s manager. Id. at 308. The manager and the ocwners

were named as additional insureds on Everest’s policy, but “only

‘with respect to liability arising out of [the named insured’ g]

ongoing operationg performed Ffor [those additional] insured[s].~”

Id. As Capitol points out, Hartfoxd’s policy contained an “other
insﬁrance” provision and a real estate property management
endorsement identical to Capitol’s in this c:ase.' Id. at 307-08.

And BEverest’s policy, like PSM‘s, contained its own “other
insurance’ provision. Id. at 308. The additional insureds
tendered the underlying lawsuits to both Everest and Hartford for
defense and indemnification. Id. at 309. EBEverest acknowledged its

obligation to defend one of the additional insureds (the opinion
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does not explain why), but defended the other two additional
insureds under a reservation of rights. Id. Hartford later sought
a declaration that Everest had the primary duty to defend the
underlyirig lawsuites and that Hartford’s policy was excess to
Bverest’s. Id. The trial court granted Hartford’'s motion for
sunmmary judgfnent, and the appeals court affimed. Id. at 310.
On appeal, Everest conceded that Hartford's policy was excess
to its own and that it (Everest) had the priwmary duty to defend the
additional insureds for claims “arising out of” its named insured’s
operations (sc-called “derivative” claims). Id. at 311, 312. This
concession ‘appears to have been based on language in Everest’s
policy stating that it was “primary and noncontributory” when so
designated in a written agreement with ancther party (in that case,
the named insured’'s security agreement with the building manager).
Id. at 308~09. But Everest argued that it had no duty whatsoever
to defend claims based on the additicnal insureds’ own negligence
(“direct” claims), which were arguably beyond its policy’s
coverage. Id. at 309-11. The appeals court rejected that
argument, holdirig that Everest could not parse the underlying
~lawsuit into “derivative” and “direct” claims, defending the former
but not the latter. See id, at 310 (“[I]f several theories of
recovery are alleged in the underlying complaint against the
insured,. the ilnsurer‘s duty to defend arises even if only one of

the several theories is within the potential coverage of the
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policy.”). That holding is irrelevant to our cage, and there is
nothing in PSM’s policy comparable to the provision of Bverest’s
policy making it "primary and noncontributory.” Hartford is
inapposite.’

Both PSM’s “other insurance’ clause and Capitol’s real estate
property management endorsement are “excesgs” clauses, That is,
“they allow[] coverage only ‘over and above’ other insurance.”
Ohio Cas,., 869 N.E.2d at 995 (quoting Putnam v, New Amsterdam Cas.
Co., 269 N.E;2d 87, 9% (Ili. 1970)). Where, as here, “two policies
contain the same sort of ‘other insurance’ clause, the clauses will
be deemed incompatible” and “cancel each other out.” Id. at 957
(citation énd internal quotation marks. omitted).® The fact that,
in this case, one provision is labeled “other insurance” and the
other is styled as an *endorsement” does not change the analysis.

id. (coﬁcluding that two “excess” clauses were “mutually repugnant®

“ Capitol also cites several cases from other jurisdictiocns, only one of
which is arguably on point. See State Farm Fire & Can. co. v er. Econ. Ins.
Co., No. CIVAO‘}CVOZBG‘?MSK—BNB,ZOOG WL 521784 {D. Colo. Mar. 2, 2008), The State
Farm court concluded that a regl estate property management endoxsement similar
to Capitol’s controlled over the "other iwsurance” .provision of a competing
policy. gtate Farm is arguably distinguishable bec use the “other insurance?
clauge in that case wag triggered only by other “primary” insurance. Id. at *4,

PSM’s “other imsurance” provision is triggered by any other insurance covering
the same lops, and it is undisputed that Capitol’s pelicy covers the loms hexe.
(See Def.”s Resp. to Pl.’s Stmt. of Add’1 Facts 9§ 3.) But insofar as the court
purported to give one “excesa® provision priority over another, it is
incongistent with T1lincis law. See infra.

¥ cCapitol insiste that its endorsement is redundant If it ig read as
"simply another ‘other insurance’ clause.” (Def.'s Mam. at 14.) But it reaches
this conclusion by relying on labels and ignoring the actual language of these
provisions. The endorsement applies in some circumstances that Capitol’s “othexr
insurance” clause does not — this case being ons example — and viee versa. We
have not created any internal inconsistency by treating the endorsement as an
‘excess® Insurance clause (which it plainly is) and comparing it with PSM’'s own
texcess” insurance clauge.
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even though they did not contain “identical verblage”); accord
Peerless Ins. v. Vermont Mutual Tns. Co., 849 A.2d 100, 102 (N.H.
2004) (concluding that an “other insurance” provision and a real
estate property management endorsement were "matually repugnant”) .
Disregarding the “incompatible” provisions in this case, both
policies proiride primary coverage for the Underlying Lawsuit, both
insurers have a duty to defend Kenard, and they must share the cost
of its c‘iea.l‘.’ense'.9 Ohio Cag., 869 N.E.2d at 997 {In cases where the
“other insurance” clauses cancel each other ocut, “the loss is pro-
rated between the policies.”). PSM states that to date it has paid
$89,816.12 in attorneys fees, citing a “Vendor Payment List” that
lists only the name of the “verndor” (law firm) and the amounts
paid. Capitol appropriately demands more information. (Def.’s
Resp. to PlL.’s Stmt. of Add’1l Facts { 18.) We hold today only that
Capitol must share the costs of Kenard’s defense without expressing
an opinion at this point concerning the reasonableness of the fess
and costs PSM has incurred to date.2®

One final matter. 1In its cross-motion for summary judgment

PSM argued that it was free to stop defending Kenard because it had

¥ In a *small ‘minority of jurisdictions® courts attempt to rank the
competing policies according to other criterdia when their v“other ingurance®
clauses are incompatible. Beerless, 849 A.2d at 103 (collecting cases).
Applying that staundard, Capitol’s reliance on the relative premiums of the two
policies might be relevant. But Illinois hag not adopted that test:. GE. Ohio
Cas., 869 N.E.2d at 597 (concluding without Further analyslis that two policies
with “mutually repugnant” other-insurance ' clauses wers co-primary); accord
Pecrlesg, 849 A.2d at 103,

% PSM contends that Capitol is liable for 50% of the cost of Kenard's
defenge, and Capitol has not suggested any other ratio.

_—
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offered its policy limits to settle the Underlying Lawsuit. (Pl.'s

Mem. at 26.) In response Capitol cites Conway v. Country Cas. Ing.

Lo., 442 N.E.2d 245, 247 (I1l. 1982), which held that an insurer is

not “discharged from its duty to defend its insured simply by the
payment of the policy limits.” Because PSM does not address Conway
or even mention its policy-limits argument in ité reply brief, we
éonclude that PSM has waived that argument.
CONCLUSICON

Defendant’s wmotion for partial summary judgment (32) on Count
I of its counterclaim is denied. Plaintiff’s cross-motion for
partial summary judgment (36) on Count I of its complaint is
granted in part, and denied in part. The court finds and declarss
as follows:

1. Capitol and PSM provide co-primary insurance covering the
claims asserted against Kenard in the Underlying Lawsuit.

2. Both Capitol and PSM have a duty to defend Kenard in the
Underlying Lawsuit, .

3. Capitol and PSM must share the cost of XKenard’'s defense
50/50, including fees and costs that PSM has already
expended defending Kenard in the Underlying Lawsuit.

4. PSM’s offer of its policy limits does not relieve its
duty to defend Kenard. .

A status hearing is set for November 21{) 2010 at 11:00 a.m.

DATE: . November 17, 2010

ENTER: ’f-‘.

John F ady, United States Distrig Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

* PUBLIC SERVICE MUTUAL INS., CO.,
Individually and as Subrogree of
KENARD MGMT. CO.,

Plaintiff
NO. 09 C 2829
V.

CAPITOL TRANSAMERICA CORP.,
d/b/a CAPITAL INDEM. CORP.,

Defendant

N N Mo M s e st s aas N S o e

... AFFIDAVIT OF SCOTT EDWARDS, REGIONAL CLAIMS MANAGER
L OF PUBLIC SERVICE MUTUAL INSURANCE COMPANY

E I, Scott éa;/?ards, being over 18 years of age and having personal knowledge. of all
matters contaiﬁéat}iérein, state as follows:
1) I am a Regional Claims Manager for Public Service Mutual I_nsurance
COmba‘ny._(.‘;P"SM’:'): My primary ofﬁ;e is in Portland, Oregon.
2) I have been employed as a Claims Adjuster for more than twenty (20) years.
I am familiar with the fair and reasonable costs associated with the defense of liability
claims. 1 ha_v_q—:extensive experience with Iiability,clai_ms and with the payment .qf fees and

‘costs associated with such claims.

3) o I am the Claims Supervisor responsible for the Doyle v. Kenard litigation. 1

have reviewed all of the bills and invoices associated with the defense of Kenard in the

Underlying Lawsuit (Doyle v. Kenard).
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4)  To date, PSM has incurred $143,488.23 in connection with the defense of

: Kenard in the Underlying Lawsuit. Attached hereto as Exhibit A are fair and accurate copies

of all invoices and checks which confirm payment of $143,488.23.
5)  Based upon my training, education and experience, the $143,488.23 in

defense costs and fees were fair, reasonable, necessary and appropriate under the

circumstances,

Pursuant to 28 U.S.C. §1746, 1 declare under penalties of perjury that the foregoing

Scott Edwards

s true and corrgc’t. ' ' | Q
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 EXHIBIT A




Public Service Mutual Insurane Company )
Summary of Legal Expenses - Kinard Management 18484
Inception to Date October, 2010

‘{Service Provided Ay ]
Data . 1. S |
|Law Firm - Coverage Defense ~ Misc  Total : ’ ' -
- |Aronberg Goldgehn 9,515.99 ‘ 9,515.99
Eastern Claim Service : 177.50 177.50 |
Edward J De Rose - 105.00 105.00
Independent Insurance Service ’ - 2,703.00 2,703.00 |
Kralovec & Marquad 16,806.54 _ 16,806.54
McCorkle Court Reporters : 1,067.50 1,067.50 SRR o0
McDonald & McCabe 6,843.00 - 6,843.00 : '
Mike Mobley Reporting , 1,053.35  1,053.35 '
Nancy L. Jones ' 1,236.00 - 1,236.00
Purcell & Wardrope2 .. "~ 108;981.34 0.00 108,981.34 :
Sloane and Walsh o  56,662.26 , 56,662.26
CfTux--Ccal e 1,800.00 1,800.00
|Wiss, Janney, Elstner Assoc. , 2,715.00  2,715.00
Grand Total .-~ R 56,662.26  142,146.87 10,857.35 209,666.48 |




McDonald & McCabe
300 South Wacker Drive
__ Chicago, IL 60806
Phone: 312/845-5190
Fax: 312/845.5825

| FEIN#364474073

“To Dennls Rafasi ' : Date: vApi'n,z, 2007

Magna Carla Compan!;as' _ _
- 303 West Madison Street, Suits 1725
Chicago, IL 60606

Re: Doyle v. Kenar'd'M'anagemon!' '
BIL: 0101107 :
FEES

2.28,07 : o
"DE"  Telephona conference with J, Bannon re assighment.
DE. Telephone canfarerice with D. Rafaef re asslgnment and
investigation completed, - : -

Telephone conference with insured re iawault, emergency

o matlen to depose Angel Romari and condition of porch
DE- ) o
' . Examine complaint, plaintifs emergency mistion; pholographs
) of porch and hewspaper articles and consider dafense Igsuas

DE  Telaphona confarence with plainiiffs attdtmey re hils emergency

fotlén to depose Mr, Romuan,
DE Prepare corespondence to-plalntiirs attarney re our
: representation of defendant. ‘

Lo 22mer SR e
- DE . Preparation for and atlendance iri court to raspand to platntifs
- 8mergency motion to depose Mr. Roman . L
-DE. - Telephone confarence with Anget Rorian re Hig knawledge of
c ;'subjedhc!dentun@oﬂdm of patch U DI

on

. $160.00

$150.00

$160.00

$150.00

$150.00

$15000 . . -

| $160.00

0.10

040

0.50

1.20
0.20 -

0.20

'RATE  "HOURS.  AMOUNT

$16.00
$60.00

$75.00 -

$160.00
$30/00
 $30.00

- $22500




3.8.07
_DE

3.15.07
- DE

- 3.16.07
DE

31007
- -DE

320,07
DE

oe

DE
DE
DE .
bE

be

Examine Kenard's tmanagerent agresment with Balmont
Properties and consider sffect on. nabiuly of
partios lbereto‘

Prepara outlina of questions fat witnessas.

Conference with Dennia Rafaa! at his office to discuss
interviews with withesses and stratagy- for defande afsuit
going fomard

Telephone conferenca with retained engirear re her inspaction
of porch and Coda raview,

Examine correspondence frotm insured ericlosing summons,

Exsmine multipie emalls from client re Kenard corp and
tespond therato,

Telephorie conferances with cllent (D, Rafael) (J. Bannon) re
representation of Kenard’ Managemem and position as to
Kanard Corp.

Tetaphone conference \mﬂ1 Instired: re sorvice of; pmeass. :
Traveler's policy, and attaining coples of documents .
Talephions conference with attormey for Traveters re Kenard
Corp. and consider approach te sarre- S

Telophona oonference with cncm ra TraVeler's .covarage.

Telephone oonferenca with ptalnﬁﬂ’s wunsel CE Kenard Cocp

. Telephone conference with Travelars da!ms ad;ustar o
coverage for Kenand Corp and pmpare emall to dlent re same .

$150.00

--$150.00

- $150.00

$150:00°

$150.00

$150.00

$150.00

$150.00

'$150.00
. $150.00

$150.00 -

. $16000

040

050

130

o0

0.60

0.30
. 020
0,30

.20

020

$75.00

$195.00

$45.00

$3000°

© $40.00

545,00

' $30.00
$45.00

$30.00

$45.00




4 . : ! ]
-

DE - Examine addn!ona! Investigation materlals recelved from cliont,
’ including reports from invastigators Tdm Reyriolds and Gordon
Friedman with Gity of Chlcdgo Buﬁdfng Code violations and

dispositions, _ $150.00 100" $150.00
DE  Telephone conference with Insured to confirm facts aliéged in N
. complalit in preperation fcr pmpﬂring ansmr . $150.00 020 $30.00
DE _ . _ : L
7 Consldar allsgations of plalntifts’ complatnt and constder - '
defansea thereto and preparg Answer and Affirmative Defonses o 18000 320 $480.00
33007

-DE Examine cass law re open.and ob\ndus conditions and imodify
- and supplement answer and affimative defanses and forward : '
sama 10 inswred and cfiant for roview, S $150.00. - 1.30° --$195.00
“DE - Lepalrasearch re taridlord and tenunts‘ raspactive dutias re - ' : ’
demiged premises, exceptions to opan arid obvious

DE ° . . R
dangar sule. and -spacific wsee lrwolving fatls fvom porches, - . $150.00 480 $845.00 :
DE  Begin drafting background saction of tnltlal status report to - EE R N
. client. $160.00 . 180 $225.00
JFG  Examine draft answer and aﬂirmatm defenses and oonsldar ) P '
additions thereto, . $150.00 Q.50 $75.00
3 31.07. ' S , ) !

‘DE Complate drafting background section of initial status report
including stmemaries of Investigationy

DE.  completed by investigators and sines our lrwofvsmen! and o : ' : ' i

. citation to pertinent dacuinents, . . $150.00: © 260 $3280.00
OB Draft saction of [nHiat status report ot.rtlfn!ng perﬁnent lliinols Co ’
o law, $16000 - 200 $30000
DE - Draft sectionof lnmal statug reporl anatyzlng liabitity and case . L ' N , |

o value, - $15000 . 240 338000

Total Due: . 15040 R ,"‘3_’3;7'0 $5,085.00
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: Occurrence'18484
'Date of Loss 1/01/2007

* RECEIVED -
AROZO
MIDWEST CLAIMS BRANGH




, ;osy? ﬂ&: ‘ .
"EASTERN CLAIM SERVICE, INC. - Dhamag |
: Prop"’é’rz'y & C_‘asu’al:y’ln;mrance Adjusters ' ‘ APR 24 200

'P 0. BOX 285+ ELGIN, ILLINOIS 60121 « 630-94!-0066 .
17W480 LAKE ST + ADDISON, ILLINOIS 60|01 * 6309410066
Bi:73 4 STATC . UNIT 104 + ROCKFORD, 1L 61 IOS ¢ 630-941-0066

J'AX NUMBCR 630-941-0636

o B Aprl 17,2007 p | T
" MAGNA CARTA COMPANIES ) | D. RAFAEL o

303 WEST MADISON ST STE 1725 _ APR 26 2007.
‘CHICAGO IL 60606 3308 . ' o
DENNISRAFAEL . e
SENIOR CLAIMS REPRBSENTATIVE '

Our File #: 07E~030816
MICHAEL DOYLE
Client File #:
‘ " FIRST AND FINAL REPORT
' .ENCLOSURE
| I Chmago Pohce Report HN 100062
' -OFFICIAL INVESTIGATION
CHICAGO POLICE REPORT

forencel case.

our filo and submitéing our



: Inst eCompanyr"sn
SARTATY One‘Park'“Avenu'eFNew'York'NY _O

: «mﬂwm M"“’”lu

e o=
CHECK CONTAINS:

wL0BOPALE 12021309379 BOLe w033 Lan

1
Vo
{ .. e teear . P O . S e e e e - .

Y 060784 960.00

“Vlutua! Insurance Company

enard Manageme ‘t‘Corp & Corus Bank #141.
Payee. WIS_S Janney. Elstner Associates

DRAFAELA0807E4

17/02/2008 05:05 PM 'Bj.-bqu,igés



| EASTERN CLAIM SERVICE, INC.
Property & Casualty Insurance Adjusters
OPF]CES IN ADDISON lL BLGIN IL ROCKFORD IL

e

‘TELEPHONE NUMBER 630~94l-0066 FAX NUMBER 630 94l-0636 Tax # 36-3253262

Please remit to: I7W480 LAKEST -
o -ADDISON, ILLINOIS 60101
B . Invoice #: 1888
Date: 4/17/2007

" MAGNA CARTA COMPANIES B
. 303 WEST MADISON ST STE 1725 RECEIVED g
~ CHICAGO; IL. 60606-3308 - L -
| APR 3 32007
. DENNISRAPARL ~ OurFile # 07EMBYESS CLAIMS BRANGH
SBNIOR CLAIMS REPRESENTATIVE 'MICHAEL DOYLE
: vs '
Client File #:
STATEMENT
Investigation -~ - | 6250
Mileage . v v 0.00

. Telephone ' o | 2.50




anyv
535007

ﬁg i '(1{5@‘;\%&

leS CHECK CONTAINS CHEMICAL PRDTECT!ON * MICRG PRING BORDER « GENUINE WATERMARK V!SIBLE EBER COLOREO EACKGROUND

®LOBL0 26 0243093791 BOLw w033 AN

“4/26/2007"
' Payee. Easlem Claim’ Service, lnc SO . ! i
Comments. F’aylng for Pohce Report N '
',/; 1 ; ] s

L amsony
- MDHESTGLANS BRANGH

. Baste “-.Cfaim SeNice, tnc
17W480 Lake Street ‘

- CLMPSMIDRAFAEL/ 081026

omzlzoos 05:05 PM B1DOA 2829‘_ .



McDonald & McCabe - D. RAFAB'
225 W. Wacker Drive ' g
Suite 2100 | JUN 16 2002
Chicago, IL 60606

Phone: 312/845-5190 . = &

‘Fax: 312/845-6825 - "

" FEIN # 36-4474073
To  Dennls Rafé'a! o o Date:,Majs. 2007 : FINAL BILL
: Magna. Carta Companles R :

‘303 West Madison Street, Sulte 1725
' Chicago, IL 60606

Re:- Doyle v. Kenard Managenient
Bil: 01/01/07

FEES | ' _RATE  HOURS  AMOUNT

4,207
DE Examine rasus of juty verdlct resuls recelved from Cook
. County. Jury Verdict Reporter. $160.00 0.50 $75.00
pe Complete preparation of case value, habmty and defense )
strgtegy saction of Initial client status report. $150.00 1.60 $240.00
Be Add saction to initlal raport re Insurer's pre-loss request to . ‘
instired for railing modification and éffect of same. . $150.00 0.70 $105.00
DE  Telephone conferance with insured re control of porch and .
chaniges to answer re same. $180.00 0.30 - $45.00
DE  Modify answer to refiect tenant's control of pamh and add ' , _
. dffirmative defense re intervening cause, . $150.00 070  $105.00 E
48,07 : o o S LT

-DE  Examina affidavit for Gerry Lichterman prepared by attorney.for
Kenard Corporation and telsphone conversation with him re : _
same, ST $150.00. 040 = $60.00.

T phone eorifarenice with cllent re the: suh}ect chalr and
der sleatady re taking possession theredf,
aptige: conferences with lnsured and with: retalned angin
fuithier axam of chalr - - .
answer aid appearance In cuurt. v
Prepara answar and app«arance far ﬁlmg.

008 05:14 PN B1DOA_28;




a .
s L .

OE Organize file and prepare it for transfer to substituling attorneys. .
. $150.00 030 - $4500
Foos Total: © 880 $1,245.00
‘ Timekeeper Breakdown " Hours. - Rate Amount
David Edsey - 780 15000  $1,170.00
Timothy Stephens o 1.00 7500 $75.00
Expoanses )
Appearanca and Jury Demand Filing Fee o o $373.00
-Cook Couitty Jury Verdict Reporter Search i 170.00
Expeﬁso’ Total : ' : 543.00 $543.00

_ Total this Statement - - $1,788.00
Ou{stgnding Balance from bill of 4/2/07 ' o ‘ $5,055.00
TOTAL AMOUNTDUE _ © $6,843.00

Please remit Total Amount Due Within 14 days. BINTRENE




0w
4

To:

4207

.‘DE

‘DE

DE

DE

: .B 07

DE

. affemative defense re intervening cause. .. $15000 - 070 $10800°

\.
W*‘:P‘E McDonald & McCahbe
W quﬂﬂ © 225W. Wacker Drive .~
Suite 2100 ’
Chicago, IL 60606 .
Phone: 312/845-5190
Fax: 312/845-5825

FEIN #36-4474073 Coee e

" Dennis Refael : : . Datei May3,2007 © FINAL BILL

. Magna Carta Companias P )

© 303 West Madison Street, Sulte 1725

Chisago; 1L 60606 _
. Re: Doyle v. Kenard Managemanl

DAL 01104407 _ _ _

FEES o o RATE - HOURS  AMOUNT

Exgimine cesulls of jury verdict results moewed fratn Cook : ; ) ) o
Cotnty Jury Verdict Reporter. $150.00 . 050 $75.0.0' )

Complete preparation of case valus, fiability and défense .

strategy seclion of initial client status report. $150.00 180 . $240.00
Add.saction {o initial raport re Insurer's pre-toss requeyt to : S
insured-for railing modification and effect of same, - $150.00 0.70 $105.00
Telephone conference with insured re control of porch and o ' R
changes o angwer re same, ‘ $150.00 030 - $4500

Modify answer to reflect tenant's control of parch and add

Examine affidavit for Garry Lichterman prepared by attorvey for

- Kenard COrpomuon and telephone oonversatlon wilh film re

s8me.. _ . S o $15000° - 040 '»_" _-'sz;c;jo'o_: '




« P _ . .

44707 : '
P OE  Organize file and prepare 1 for transfer to substituting attameys, : o o . S
, ' ‘ : ' $150.00 0.30 . $45.00 o
Fees Total: $1,245,00
Timekeoper Braakdown. " Hours. Rate Amount
David Edsey : : S L 780 15000 $1,170.00 -
. Timothy Staphens S 400 78,00 $76.00
Expensos
: Appéarsnca and Jury Demand Filing Fee , . $373.00- :
) Cook Cotinty Jury Verdict Reporter Séarch . ' 170:00
Expanse Total I ) 54300 $543,00
Total this Statement S ' $1,768,00.
Outstanding Batance from bill of 42007 . B o $5,055:00
TOTAL AMOUNT DUE . o seesge

Please remit fﬂea}._lhﬁbuni.‘bbéﬁ'thldIi.qfays. o A D |
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