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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KMART CORPORATION, a Michigan
corporation,

No. 09 CV 3607
Plaintiff,
Magistrate Judge Susan E. Cox
V.

FOOTSTAR, INC., a Delaware corporation,
LIBERTY MUTUAL FIRE INSURANCE
COMPANY, a Wisconsin corporation,

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER *

In this breach of contract, insurance cogeraand declaratory judgment action, plaintiff,
Kmart Corporation (“Kmart”), seeks reimbursement of $141,755.92 in defense costs plus
indemnification for $300,000.00 and a $10,000.00 Kmart gift card paid by Kmart to settle an
underlying lawsuitJudyPatrick and Michael Patrick v. Kmart Corporatidtie “Patrick Lawsuit”).
That suit involved a Kmart shopper who, while beasgisted by an employetdefendant Footstar,
Inc. (“Footstar”), was struck bg stroller that fell off a sheff.On August 3, 2011, Kmart, as well
as defendants Footstar and its insurer, LibertyusliuFire Insurance Company (“Liberty”), filed
cross-motions for summary judgménEor the reasons set forthidwe, Kmart’s motion is granted

in part, and denied in part [dK208], Footstar's motion is denigdkt. 211] and Liberty’s motion

'On August 25, 2009, by the consent of the parties arsipotto 28 U.S.C. § 636(c) and Local Rule 73.1, this
case was assigned to this Court for all proceedinghkiding entry of final judgment (dkts. 21, 22).

2 Kmart also seeks litigation expenses for the instaidgrafrom Liberty, under a theory that Liberty acted in
bath faith by denying coverage to Kma®eedkt. 209 at 32-39. Kmart's bad faith allegation is reserved for later
determination.

% Seedkts. 205 (Liberty’s Motion for Summary Judgment), 208 (Kmart's Motion for Summary Judgment On
Counts One Through Five of Its Second Amended Contpdaid On Defendants’ Affirmative Defenses), and 211
(Footstar’s Motion for Summary Judgment).
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is denied [dkt. 205].
l. JURISDICTION AND VENUE

Kmart is a Michigan corporation based in HoffimEstates, lllinois, whose stores sell and
distribute various retail and consumer gobdootstar was a company incorporated in Delaware
that engaged in the business of operatingideat departments in certain Kmart stordsberty is
a Wisconsin company based in Boston, Massattsusigat underwrites comercial general liability
insurance for businesses such as FootsTare Court has jurisdiction over this matter pursuant to
28 U.S.C. § 1332 because the amount in coensy exceeds $75,000.00, and the parties are citizens
of different states. Venue is proper under 28 ©.§.1391(a) and pursuant to Section 21.7 of the
Amended and Restated Master Agreement betw@eart and Footstar, which provides that the
parties shall submit to the jurisdiction of “the Unlitgtates District Court at Chicago, Illinois” with

respect to “any right or remedy in connection with [the agreement].”

*KSOF 1 2; FRESP 1 2.

°KSOF 1 3; FRESP { 3; ex. 2 of FRESReeKSOF 1 18; FRESP 1 18; dkt. 208, exs. 4, 32.
°KSOF 1 4; FRESP 1 4; dkt. 208, ex. 1.

FSO1 at 1 6; KRESP1 | 6; dkt. 73, at 6.



I. STATEMENT OF FACTS @

On July 27, 2005, Judy Patrick and her daugftiera Patrick, visited Kmart store # 4296
in Hollywood, Florida. The Patricks were shoppinghe infant department when they requested
that an employee assist them with viewing a doatiion stroller, which had been chained to other
strollers atop a four foot tall siblay. While Mrs. Patrick was receiving assistance, she was struck
and injured by a falling infant carrier that dislodgeom one of the combination strollers. Mrs.
Patrick suffered a broken nose and required two surgeries on her neck vertebrae, including a disk
fusion and the insertion of a metal plat&he and her husband sued Kmart for negligence and loss
of consortium on May 7, 2006, believing that oHlsnart employees had been involved in her
accident. On October 28, 2008, Kmart settleddhse by paying the Patricks $300,000.00, plus a
$10,000.00 Kmart gift cartf. Kmart now seeks reimbursement for that sum, plus legal expenses,
from Footstar and Footstar’s insurer, Libertgchuse a Footstar employee had been assisting Mrs.

Patrick at the time of her injury.

8Citations to the record are made in the following format: Kmart's Local Rule 56.1 Statement of Facts [dkt.
210]is cited as KSOF {___; Footstar’s response and Bobalb6.1 (b)(3)(C) Statement of Additional Material Facts
[dkt. 277] is cited as FRESP ___; Liberty’s response g8&] to Kmart's Statement éfacts [dkt. 210] is cited as
LRESP 1___; Kmart's Reply [dkt. 245 Jto Footstar’s respaise 277] is cited as KREP1 §___; Kmart's Reply [dkt.
246] to Liberty’s Response [dkt. 238] is cited as KREP2 .

Footstar’s Statement of Facts [dkt. 225] is cited as FSOF Kmayt’'s response to Footstar’'s Statement of Facts [dkt.
229]is cited as KRESP1 { ___; Footstar’s reply [dkt. 24Rart’s statement of additional material facts is cited as
FREP1YT .

Liberty’s Statement of Facts [dkt. 207 ] is cited as LSOF § Kmart's response and Statement of Additional Facts [dkt.
233]is cited as KRESP2 {___; Liberty’s reply [dkt. 247Ktoart’s Statement of Additional Facts [dkt. 233] is cited
asLREP1 Y __ .

°KSOF 1 106; FRESP 1 106; LRESP 1 106; dkt. 20818:at KPAT08098-99; ex. 25 at tr. 214:10-215:7, ex
20 at 82.

1% SOF1 1 102; FRESP 1 102; dkt. 208, exs. 15, 25, 40, 40A.
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A. The Master Agreement Between Kmart and Footstar

On July 1, 1995, Kmart and Melville Shoe @oration (“Melville”) entered into a master
agreement regarding the operation of footwear departments in certain Kmart stores by certain
subsidiaries of Melvillé! By this time, Kmarand Melville had already executed three prior
agreements, which would have beeaikble for review during negotiatiofsOn March 25, 1996,
Melville assigned its rights and obligations under the Master Agreement to F&btstar.

On August 24, 2005, Kmart and Footstar entered into the Amended and Restated Master
Agreement (the “Master Agreement”), which remained in effect until December 312008.
Pursuant to the Master Agreement, Footstaraipd footwear departments in approximately 2,500
Kmart stores, including store #4296 located in Hollywood, FIdfidé. is undisputed that the
majority of Footstar's revenue came from its contract with Kiart.

The Master Agreement required Footstar to, among other things: (1) obtain a liability
insurance policy for personal injury “arising outasfrelating to the goodand services provided
by [the Master Agreement],” (2) name Kmart asdditional insured, and (3) provide a copy of that

insurance policy upon Kmart’s requést.

UKSOF 111, 12; FR1 11 11, 12; LRESP 11 11, 12; dkt. 208, exs. 4, 39, 5.

12KSOF 1 13; FRESP 1 13; ex. 4 of FRESP. In 19%61084, Kmart (formerly known as S.S. Kresge) and
Melville Melville entered into written agreements. KSOF ¥, FRESP 11 7, 9; LRESP T19; dkt. 208, exs. 3,4, 36,
37. Under these agreements, a division of Melville calleltligieo operated the subsidiaries which operated footwear
departments in certain Kmart stores. KSOF | 8; FREBRRESP { 8; dkt. 208, ex. 3. In 1993, Kmart Corporation,
Kmart Properties and Meldisco entered into a written fieeagreement. KSOF § 10; FRESP 1 10; LRESP 1 10; dkt.
208, exs. 4, 38.

13K SOF 1 14; FRESP 1 14; dkt. 208, ex. 4.

14KSOF 11 15, 16; FRESP 11 15, 16; dkt. 208, exs. 1, 2, 4, 7.

%KSOF 117; FRESP 117; Exs 3, 1, 2 of KSOF. Faptgterated these departments by its partially and wholly
owned subsidiaries.

1K SOF 1 18; FRESP 1 18; Exs 4, 32 of KSOF. Faotsas since filed for bankruptcy. KSOF  19; FRESP
1 19; exs. 4, 2 of KSOF.

Yid. at 7 18.1.



B. The PolicyBetween Footstar and Liberty

Liberty issued a commercial generabliity insurance policy (the “Policy®f to Footstar?
which listed Kmart as an additional insured under a Blanket Additional Insured Amerfdment.
Before Liberty issued the Policy, Footstar proda@ecopy of the Master Agreement to Liberty for
underwriting purposes. In 2000, Liberty also issued an Alternate Employer Endorsement that
insured Kmart when Footstar employees wereragun the course of “special and temporary
employment” by Kmart?

Footstar was permitted to notify Liberty of incidents under the Policy through Liberty’s
claims reporting telephone lirfi¢ Liberty’s claims handlers woultbmplete a standard form based
on the information received from Footstar’s telephone’t@nce Liberty determined that Footstar
was covered, Liberty investigated the claim or lawsuit, assigned counsel, and participated in the
claim’s resolutiorf> Liberty admits that it determined whether additional insured coverage was
triggered by the Polic$f, and Footstar admits that, in this case, it delegated to Liberty the
responsibility for determining whether Footstasweaquired to defend and indemnify Kmart in the

Patrick Lawsuit’

¥policy number RG2-63 1-004228-025. KSOF, LRESP 1 22, dkt. 208, ex. 8 (the Policy).
L SOF 1 237; KRESP2 1 237; KSOF  22; FRESR; LRESP 1 22; dkt 208, exs 1, 2, 3, 8.
“Seedkt. 73, ex. 2.

ZIKSOF  23; FRESP 1 23; LRESP 1 23; dkt. 208, ex. 3.

KSOF { 24; FRESP 1 24; LRESP { 24; dkt. 208, ex. 3, 34, 35.

BKSOF  25-26; FRESP 1 25-26; LRESP { 25-26; dkt. 208, ex 3.

2d.

%SeeKSOF 1 29; FRESP 1 29; LRESP 1 29; ex. 3 of KSOF.

*See id.

#'KSOF 1 30; FRESP 1 30.



C. Pre-suit Activity Related to thePatrick Claim

On July 27, 2005, Judy Patrick was injured while shopping in Kmart Store #4296.
incident report completed by Kmart on that dateniifies the location of the incident as “infant
dept. / strollers” and states under the heading “Customer’s Description of Incident” that “[Judy
Patrick] was trying to turn a stroller arouswad a car seat fell and hit her on the heédd he report
contains the names, “clock” numbers, and sigtattments of Kmart employee, Maribel Hohney,
and Alex Seha®® These statements indicate that, while Mr. Sehat was attempting to “bring down
a stroller” for Mrs. Patrick at her request, shewgured while trying to take down another stroller
by herself* Though Mr. Sehat was a Footstar employee at the time, the report did not expressly
identify him as sucF

On July 27, 2005, the incident was reported to Kmart’s third party claims administrator,
Sedgwick Claims Management Systems (“SedgwitkA.claim intake form was prepared, which
stated that “[t]he carrier which is attached to the stroller, fell off, and struck the claimant on the
forenead.* In August of 2005, Dee Shelton of Sedgwhbegan investigating the Patrick incident
and recorded her findings ircamputer system called JuffsOn November 4, 2005, Ms. Shelton

documented in Juris that Mr. Sehat was from the “shoe departtfent.”

2KSOF § 32; FRESP § 32; LRESP | 32; dkt. 208, exs. 9-12.
2Dkt. 205, ex. 8 at 1.

0d. at 2-4.

%See id.

%2See id.

3KSOF 1 34; FR1 1 34; LRESP { 34; ex. 9 of KSOF.
*FRESP (additional facts) 11 8, 9; KREP1 1 1 8, 9.

®FESOF 1 54-58, 61; KRESP1 11 54-58, 61, dkt. 207 3exsVol | at 50:1-4, 52:12-14; ex. 9, KPAT08191,
ex. 11, 1 9 3-4.

%FESOF 1 61; KRESP1 1 61, dkt. 207, ex. 9, KPAT08191.
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On January 26, 2006, Mrs. Patrick, throughdtrney, made a pre-suit settlement demand
on Kmart for $210,000.08. In response, Kmart offered $2,000 to settle the claim, which Mrs.
Patrick rejected® Juris notes from that date reflect Kmart’s belief that Mrs. Patrick’s medical bills
totaled approximately $5,600, and that she had discontinued her treatment around tha#itane.
Patrick’s demand was not communicated to Foot8tar.

D. Correspondence After the Initialand First AmendedPatrick Complaints

On May 17, 2006, Judy and Michael Patrick figetivo-count complaint against Kmart and
Sears in Broward County, Florida, alleging liggnce and loss of congmm in connection with
the July 27, 2005 incideftt. The complaint did not name Footstar because the Patricks were
unaware that a Footstar employee had been invéiviedfact, the complaint identified no specific
employee, and merely alleged thallefendants, through its [sic] agents, employees, staff and/or
representatives who were acting in the coungseszope of their employment” were negligent “in
one or more of the following ways,” including failing to properly secure merchandise on shelves,
limit the height of merchandise on shelves, adequately warn of risks, and train emfiloyees.

Kmart states that, at this point, it was also unaware that a Footsar employee had been

involved in the incident! Footstar disputes this on the Isasiat Mr. Sehat’s name, clock number,

S’FRESP (additional facts) 1 16; KREP1 { 16.
*FRESP (additional facts) 11 19-20; KREP1 {1 19-20.
¥KRESP1 (additional facts) 1 26; ER1 1 26; dkt 211, ex 9, KPAT08188-89.

“FRESP (additional facts) 11 18; KREP1 11 18. Footstarsttes that Mrs. Patrick later made a second pre-
suit settlement demand for $180,000 at an unspecified date, which was never communicated to Beetsri.
(additional facts) 91 17-18. However, the occurrentkisfsecond demand is unsupported by evidence in the record.

41Dkt. 215, ex. 10.

“2The Patricks did not know that Alex Sehat wé&oatstar employee until May 2007. KSOF1 { 73; FRESP1
91 73; LRESP1  73.

“d.
*“KSOF 1 39.



and a phone number attributed to Mr. Sehat would have appeared on the July 27, 2005 incident
report? On June 30, 2006, the Patricks filed areaded complaint which dropped Sears, but was
identical in all other material respeéts.

On August 14, 2006, Kmart's defense counsel natedhterview with Mr. Sehat, during
which Mr. Sehat stated thiaé was a Footstar employ&eThe interview was documented in the
TLEX system, which Kmart used to communicaiéh Sedgewick’s claims handlers and outside
counsel® Footstar states, and Kmart does not disphige‘Kmart had all the information it needed
to tender the Patrick Lawsuit to Footstar in August of 2096.”

Kmart states that, in May 2007, Marcia Kaiser, Managing Litigation Counsel for Sears
Holdings Management Corporation, sent a lettdfaareen Richards, General Counsel for Footstar,
requesting defense and indemnification for thei€laLawsuit, as well as a copy of the Poliy.

The letter, dated May 23, 2007, states that it was sent via certified niéolwever, no Footstar
employee has confirmed receipt of the letteAnd, for reasons unknown, Kmart has produced no

return receipt for the letter in discovefy-urther, the letter's author, Marcia Kaiser, does not recall

SeeFR1 1 39.

48Dkt 215, ex. 11.

4’KSOF 1 40; FR1 1 40; FSOF { 84; ex. 16 of KSOF.

“FSOF {1 80-84; KRESP1 1 80-84.

“FSOF 1 90; KRESP1 1 90; dkt. 207 at ex. 12, tr. Vol. Il, 182:8-14.
0SeeKSOF T 41; dkt. 208, ex. 17.

SIFRESP (additional facts) { 25; KREP1 { 25, dkt. 211, ex. 33.

52Kmart admits that “Michael Mital [of Footstar] teifl that he had not seen the May 23, 2007 letter prior to
his deposition and that he had no reason to believe thattdrewas not sent to Maureen Richards on or about May 23,
2007, and that when asked whether she had received afdbygyMay 23, 2007 letter Maureen Richards answered, ‘I
don’'t know.” SeeKREP1 1 24; dkt. 208 ex. 56 at 120:15-18, ex. 57 at 100:20-101:11.

*FRESP (additional facts) 11 26-27; KREP1 11 26-27, dkt. 211, ex. 7.
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having received a return receipfand there is no ewvaghce that the letter was recorded in Jtiris.
Footstar states, and Kmart does not dispug,‘fh]fter allegedly sending the May 23, 2007 letter
to Footstar, Kmart did not follow-up with Footstar until January 24, 2608.”

The Patricks did not know that Mr. Sehat was a Footstar employee until May’20077.
May 30, 2007, the Patricks’ attorney, Michael Feiner, called Maureen Richards of Footstar in
relation to the suit and requestedopy of Mr. Sehat’'s employment recordsOn June 6, 2007, a
representative of Footstar reported the Patricidant to Liberty as an “incident only” claith.
Footstar claims that it first became aware of the Patrick Lawsuit on thi&® daiteerty accepted
telephonic notice of the Patrick Lawsuihd did not require anything in writifg.While Liberty’s
claims handler testified that it was normal practice to request a copy of the complaint when
investigating coverage, there is no evidence that Liberty did so in thi¥case.

Liberty kept claims notes on the Patrick Lawsuit which document its initial correspondence
with Footstar® A claims handler at Libgrtrecorded that “[t]here is a law suit filed against Kmart
for this incident. The only reas the [insured] is calling in the accident due to their employee

helping the [claimant] at the time of the incideiihe caller states they are not involved in the suit

SFRESP (additional facts) 1 29; KREP1 { 29, dkt. 218, ex. 5.

*Sed=SOF 1 113; KRESP1 1 113 (Kmart disputes Footsttatement that mention of the May 23, 2007 letter
is absent from Juris, but provides no evidence to the contrary).

FRESP (additional facts) 1 30; KREP1 { 30.

S’'KSOF { 73; FRESP Y 73; LRESP { 73.

8KSOF § 42; FRESP § 42; LRESP { 42; exs. 3, 4, 28 of KSOF.
5K SOF { 45; FRESP  45; LRESP | 45.

50K SOF 1 46; FRESP 1 46, LRESP 1 46.

S1KSOF 1 49; FRESP 1 49.

52SeeKSOF {1 50-51, FR1 1 50-51; LRESP Y 50-51.

SKSOF 1 44; FR1 | 44; exs. 20-21 of KSOF.
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at this time.®* An entry reflecting a June 7, 2007, interview with Mr. Sehat reads: “[w]hile
attempting to pull a box, éhbox fell and struck the plaintiff . . . [Mr. Sehat] doesn’t know who

exactly was pulling tb box at the time®® Mr. Sehat was further recorded as stating that “he felt
compelled to” assist the Patricks, and that “amgofemployee] would have done the same to try
and prevent the customers from making a scénélie entry continued:“Customer does not want

us to make contact with [plaintiff's] attorneykmart's employee at this time as we are not yet a
party in this case®”

After speaking with Mr. Sehat, Liberty’s clairhandler verified coverage for Footstar and
set a reserve of $3,500.600.0n June 12, 2007, the claims hizndvrote: “I expect we will be
brought in as a party to the case in the near fidndewe must be prepared for same. If that is the
situation, we will look to tender the claim to Kmart . .22 .”

Kmart admits that, on July 31, 2007, Mrs. P&tricade an offer of judgment on Kmart for
$185,400.00, and that Kmart did not communicate this offer to Foétstar.

E. Depositions in the Patrick Lawsuit

From August through November of 2007, there were various depositions takeRaitritle

®Dkt. 208, ex 20.
®Dkt. 208, ex. 20 at 138.

%K SOF 1 54, dkt. 208, ex. 20 at 115. At FRESP 1%54nd LRESP 1 11 54-57, Footstar and Liberty object
to Kmart’'s reproduction of the language from the Libet&im notes as unsupported by the record. The Court notes
that Kmart erroneously listed Exhibit 19 as the source of this language, when theatksnane in fact marked as
exhibit 20. The Court will excuse this error, as Krsarepresentation of the language from these claim notes is
otherwise accurate.

d.

58K SOF { 55, dkt. 208, ex. 20 at 136.

5K SOF ¢ 56, dkt. 208, ex. 20 at 134.

“SeeFRESP (additional facts) 11 38, 39; KRESP1 1 38, 39.
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Lawsuit/* It does not appear that Kmart providembstar with prior notice of these depositiéhs.
Meanwhile, on August 16, 2007, a supervising claims tesuadLiberty wrote that: “The [insured’s]
employee may or may not be involved. Did they have their hand on the stroller and if they did were
the [sic] pulling it.™® On August 21, 2007, Mr. Sehat was deposed without representation from
counsel* It is undisputed that, by this time, Km was aware that Mr. Sehat was a Footstar
employe€’?

The accounts of the July 2005 incident provided in the deposition testimony of Mr. Sehat and
Ms. Hohney differ significantly fronthat provided by Judy and Tina Patrick. All four witnesses
testified that Mr. Sehat called someone over the loealser to assist the tAaks with the stroller?
Mirabel Hohney testified that she went to the infdepartment after “someone told [her] that they
needed help in the stroller departmefitPowever, Mr. Sehat and Melohney testified that Judy
Patrick smelled of alcohol on the date of the incident and Mr. Sehat described her behavior as
“erratic.””® Mr. Sehat also testified that “in front[@udy and Tina Patrick] were a whole bunch of
big stroller boxes opened, knocked down, and theseaiste was covered with merchandise, which

was taken out of boxe$?” In contrast, Judy and Tina Patrick testified that Judy Patrick was not

"'FRESP (additional facts) 1 35; KRESP1 | 35; dkt. 211, ex 7 at 119:19-22.

2SeeFRESP (additional facts) 11 34, 36; KRESP1 11 34K&eart maintains that Liberty’s claim notes for
July 8, 2008 indicate that Footstar’'s defense counseeiR#trick Lawsuit had “recently acquired” the transcripts of
the depositions of Judy Patrick, Tina Ry Alex Sehat, Maribel Hohney, RashGamadia, and George Calhoun. (dkt.
208, ex. 20)).

KSOF 1 57, dkt. 208, ex. 20 at 131.

FRESP (additional facts) 11 34, 36; KREP1 11 34, 36.

FRESP (additional facts) 1 43; KREP1 { 43.

%SeeFSOF 1 22; KRESP1 1 22.

"SeeFSOF 1 24; KRESP1 | 24; dkt. 35-F, tr at 9:16-21.

8SeeFSOF 1 29; KRESP1 | 29; dkt. 207, extrlat 31:14-24; ex 2, tr at 11:10-24.
®SeeFSOF § 21; KRESP1 7 21; KSSOF1 | 2.
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erratic on the date of the incident, had not had any alcohol to®&nki, that there were no boxes
in the aisle of the infant departméht.
Both Mr. Sehat and Ms. Hohney testified that Judy Patrick was pulling on an elevated
display stroller when a car seat fell out and struck her about th& fdoey and Tina Patrick, on
the other hand, testified that Judy Patrick never touched the strollers on display, and Judy Patrick
testified that, while Mr. Sehat was attemptingitdangle the wheels of two strollers, she was “just
sitting there watching . . .2* Tina Patrick testified that MBehat “jiggled,” “wiggled,” “pushed,”
and “pulled” the strollers, and that the stroller fell shortly &ftdtis undisputed that Mr. Sehat did
not touch the infant carrier which dislodged from one of the strollers and struck Judy Patrick.
Two managers from Kmart store #4296 tedtifia depositions. Rshan Garnadia, the
manager responsible for securing overhead merchatidisated that, from 2001 to July 26, 2007,
the stroller section of the relevant Kmart store aimm&d one to seven strollers on a four foot stelf.
In addition, Mr. Garnadia testified that seagroverhead merchandise was important to customer
safety®® and that he had never seen a car seat not locked into a §ti@kerge Calhoun, the store’s
loss prevention manager, testified (in responsetigpothetical) that a chained stroller would not

come off the shelf®

80SeeFSOF 1 29; KRESP1  29; KSSOF1 { 6.
81SeeFSOF § 21; KRESP1 1 21; KSSOF1 | 2.
82SeeFSOF ¥ 32; KRESP1  32; KSSOF1 | 8.

8See id.

89SeeFSOF 1 34; KRESPL1 1 34; KSSOF1 { 9.
85SeeFSOF § 32; KRESP1 | 32, dkt. 207, extrlat 34:1-16; ex 2, tr. at 12:14-21.
8 SOF § 21; KRESP2 § 21; dkt. 205, ex. 3 at 4, 8-9.
8LSOF ¢ 23; KRESP2 1 23; dkt. 205, ex. 3 at 43-44.
88Seel SOF 1 22; KRESP2 | 22; dkt. 205, ex. 3 at 10-12.
89Seel SOF 1 26; KRESP2 { 26; dkt. 205, ex. 3 at 66, 71.
OFSOF 1 148; KRESP1 | 148.
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On October 5, 2007, Liberty’s claims handleoter “liability possible . . . Did Footstar
employee touch the stroller causing it have [sic] the car seat fall out or was this the action of the
claimant in trying to remove the strolférThe claims handler then references a conversation with
Footstar, and states: “Customer wants us to keep a low préfile.”

F. Kmart’'s Request is Received by Footstar and Transmitted to Liberty

On January 24, 2008, Kmart's defense counsel, Dorothy Negrin, sent a letter to Footstar
requesting a defense and indemnity, as well as a copy of the Pdlibis request was documented
in Juris?* The letter did not contain the words “additional insured” or “insurance covefage.”
Footstar forwarded the request to Liberty on January 30, 200Be following day, the Patricks
amended their complaint by naming Footstaaatefendant, and identifying Mr. Sehat as “an
employee of Defendant Footstar, and/oapparent agent of Defendant, Kmatt.”

G. The Second AmendedPatrick Complaint is Filed

The Patricks’ Second Amended Complaint includietiled allegations. Italleged that Mrs.
Patrick and her daughter were shopping for a coation baby stroller and infant carrier at Kmart
when they asked Mr. Sehat if he worked at the SfoAdter Mr. Sehat allegedly responded “in the
affirmative,” Mrs. Patrick “summoned [him] for assistance in order to take a closer look at the

combination strollers, that were displayed on top of an overhead plaffbifing Patricks allege

9IKSOF 1 58; FRESP { 58, dkt. 208, ex. 20 at 130.

9KSOF 1 59; FRESP 1 59, dkt. 208, ex. 20 at 131-32.
“FRESP (additional facts) 1 44 KREP1 { 44; dkt. 211, ex. 35.
%Seedkt. 207, ex. 9, KPAT08116.

LSOF 1 91; KRESP2 1 91; dkt. 205, ex. 91.

“FRESP (additional facts) 1 47; KREP1 { 47.

“Dkt. 208, ex. 12 at 2.

%d. at 7-8.

d. at 11 9-10.
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that Kmart employee Maribel Hohney arrived and “assisted [Mr.] Sehat, in assisting [Mrs.
Patrick],”*and that the combination strollers — whieére linked together by a loose chain — sat
atop an overhead shelf, and the infant carrighiw the stroller in question “sat on top of said
stroller, in an unsecured and/or unlocked fashi8hThe Patricks asserted that Mr. Sehat and Ms.
Hohney “had no knowledge” and “never warned” Mrs. Patrick that the infant carrier was
unsecured? The Patricks also alleged that “[Mr.]{8& attempted to bring down the combination
stroller in question from the overhead platformg an doing so, the infant carrier fell out of the
stroller, and struck [Mrs. Patrick] about her fa¢g.”

Mrs. Patrick alleged separate negligence claims against Kmart and F6tstarPatrick
also alleged a derivative claim for loss of consortium against both Kmart and Ftotstar.

1. Count I - Kmart
Mrs. Patrick alleged that Kmart “did negligently and carelessly, own, operate, maintain and

control” the premises, “in one or more of the following ways:”

a) by allowing unsecured merchandise to exist on an overhead platform . . .

b) by failing to properly maintain the merchandise as described above, although
Defendant knew, or in the exercisa@isonable care should have known, about the
existence of said condition . . .

C) by failing to properly remove the merchandise as described above from the overhead
platform, although defendant knew, or ie #xercise of reasonable care should have
known, about the existence of said condition . . .

199, at { 11.
10%d. at 7 13-14.
199d. at 11 15-18.
1%3d, at 1 19.
1%4d, at 11 22, 24.
103d. at 19 24-25.
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d)

f)

by failing to provide adequate warnings and/or other reasonable notice of the
aforedescribed unsafe, dangerous, and hazardous conditions to customers . . .

The aforedescribed conditions were a continuous and ongoing condition on
Defendant’'s premises, and for that reason Defendant was on actual and/or

constructive notice of said condition.

The aforedescribed conditions were ceebby the Defendant, and for that reason
Defendant was on actual and/or constructive notice of said contiftion.

2. Count Il - Footstar

Mrs. Patrick also alleged that Footstaid negligently and carelessly, own, operate,

maintain and control” the premises “in one or more of the following ways:”

a)

b)

by failing to properly remove the merchandise as described above from the overhead
platform, although defendant knew, or in the existence of said condition . . .

by failing to provide adequate warningad/or other reasonable notice of the
aforedescribed unsafe, dangerous, and hazardous conditions to custom&rs . . . .

3. Count Ill - Kmart and Footstar

Mr. Patrick alleged that, as a result of Kmart and Footstar’'s negligence, he has been

“deprived of the services, society, and consortium” of Mrs. Paftick.

1%9d. at 121.
197d. at 123.

108d.
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H. Liberty Assumes the Defense of Footstar and Denies Coverage to Kmart

On February 1, 2008, Liberty decided to def&mtstar in connection with the Patrick
Lawsuit!® Footstar sent Liberty a copythe second amended compladitiand Liberty retained
the Law Office of Maria Dantes Sanches tdedd Footstar, which assigned attorney Richard
Llerenato the casé! The claims notes contain Mr. Lleas summaries of interrogatory answers,
depositions, and medical records from the Patrick LawuiThese summaries show that Mr.
Llerena was aware of Mrs. Patrick and Tinailek®s deposition testimony that Mrs. Patrick did not
touch the strollers and was struck by the infarrieabecause “Alex Sehat was trying to disentangle
the wheels of 2 different strollers, one of whichrfMPatrick and Tina Patrick] wanted to s&é.”

In the claim notes, Mr. Llerenxgressed doubt as to whethercheld successfully defend Footstar
on a theory that Mr. Sehat was acting outside the scope of his empldyment.

Footstar objects to the admissibility of statements taken from the Patricks’ deposition
testimony on hearsay grounds. However, we find that the depositions are admissible because
Kmart is not introducing the testimony for the truthled matter asserted, i.e. to show what actually
took place during the July 27, 2005 incident. Asdfnpoints out, whether or not the Patricks’
testimony is “true” is not relevant to our inguiwhich instead looks to whether the Patricks’

allegations put Liberty on notice that Kmartsifacing liability for a potentially covered claifis.

1% SOF § 77; FRESP  77; LRESP | 77; dkt. 208, ex. 20 at 106.

10 SOF § 75; FRESP  75; LRESP | 75; dkt. 208, ex. 3.

HIKSOF § 77; FRESP § 77, dkt. 208, ex. 20 at 121.

12KSOF ¢ 81; FRESP { 81, dkt. 208, ex. 20 at 96-105.

3 SOF ¢ 81; dkt. 208, ex. 20, at 103-16%, 35 at 117:12-137:7, ex. 35D, 42:17-60:24.
Seedkt. 208, ex. 20 at 115, 117. In KSOF { 95, Kmart erroneously cites to exhibit 19.
1155eeFRESP | 81.

118Dkt. 255 at 10-11see SL Indus., Inc. v. Am. Motorists Ins.,&07 A.2d 1266, 1272 (N.J. 1992).
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In his notes, Mr. Llerena described the follagiegal strategy for defending Footstar in the
Patrick Lawsuit:

We can get by allowing Kmart to take the léadefending the case, and then we can come

in and deflect liability by essentially pointing tiois flawed policy with Kmart. This will

significantly reduce legal expenses. We angétagghat Kmart will likely look to point the
finger at Footstar. Plaintiff is unlikely take a firm position on who is more liablé.

On February 12, 2008, Liberty wrote a letter to Kmart's counsel refusing to defend or
indemnify Kmart in conneatn with the Patrick Lawsult?® Liberty maintains that it did not ,
however, “refuse tender from Kmart pursuant to additional insured coverage under the General
Liability Policy in as much as no tender was requested from Krhartl’iberty admits that it
communicated no other reasons for denying coverage than those contained in t2 letter.

In his deposition, Liberty claims handler, Richkri@maurice, indicated that he had not read
the Policy before drafting the lett&t. The letter stated that “Mekto/Footstar is not responsible
for the referenced claim as itist a product liability incident:® The letter continued by stating
that, under Section 18.1 of the Master Agreement, “Kmart is fully responsible for insuring
Meldisco/Footstar for personal injuries assamatvith the use of the Footwear Department

premises, including, but not limited tocidents of the type [in this caséf® The letter further

stated that Kmart should instead defend andnmdfy Footstar in connection with the Patrick

KSOF 1 96; FRESP Y 96, LRESP 1 96, dkt. 208, ex. 20 at 114.

18 SOF § 67; LRESP | 67; dkt. 208, ex. 3.

119Seel RESP | 67, dkt. 205, ex. 21, 23.

120¢SOF 1 69; LRESP 1 69; dkt .208, exs. 20-21.

12l SOF { 70, dkt. 208, ex 21, tr 86:11 - 87:4, 89:7 - 90:14, 116:11 - 117:3.
122 Dkt. 208, ex. 23 atl.

12d. at 1-2.
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incident*?* The letter did not attach or mention the PolfSy.

Liberty admits that “it did not determine” whether the Policy issued to Footstar covered
Kmart “because Kmart did not a make a tender to Liberty for additional insured covéfage.”
Liberty also admits that Mr. Fitzmaurice requeségihl advice from Liberty’s counsel as to whether
the insurer had any obligation poovide a copy of the Policy’! but does not claim to have then
provided a copy of the Policy to Kmaft. Liberty only asserts that Kmart could have ascertained
coverage from the Certificate of Insurance tRabtstar would have provided to Kmart after
securing the Policy.

Kmart observes that, throughout this process, Liberty never contacted Kmart to inquire
whether Kmart desired a defense or indematfon in connection with the Patrick Lawstit.
Footstar denies this statement, but at the same time admits that Liberty did not contact Kmart until
its February 11, 2008 response letter denying Kmart's request for cov€raggerty also denies
Kmart's statement, claiming that it did raintact Kmart from “August 2007 through October 2007”
because Kmart “had not tendered its defeA8&Ince there is no evidence in the record that Liberty
contacted Kmart before Liberty’s February 2008 denial letter, the Court will deem Kmart's
statement as true. It is undisputed that Krdafended itself in the Patrick Lawsuit by conducting

discovery and taking depositions.

1244, at 2.

1%See id.

126 SOF § 71; LRESP § 71.

121 RESP | 71.

128SeeKSOF 1 71; FRESP 1 71; LRESP { 71.
1295eeKSOF | 61.

130FRESP { 61.

134 RESP | 61.
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l. Kmart Settles the Patrick Lawsuit

On September 26, 2008, the parties toRthtick Lawsuit attended a mediatigh.Marcia
Kaiser and defense counsel Jacey Kaps represented RimRithard Llerena and Maria Dantes
Sanchez represented FootstaThe plaintiffs’ initial demand was $695,000.00 and Kmart's initial
offer was $50,000.08° Liberty admits it refused to contribute anything to settlement because it
believed Footstar had no liability exposti®e The plaintiffs’ final demand was $595,000.00, and
Kmart's final offer at the mediation was $90,000'80.The mediator informed Kmart that the
plaintiffs would likely settle the case for $350,000'%0Later, Sedgwick’s claims handler, Darcel
McCarthy, contacted Liberty’s claims handler, Ra&r Aurichio, and informed her of Kmart's
attempts to settle the litigatid®. Ms. Aurichio refused to conbiite to the settlement, but did not
object to Kmart settling the ca¥g.

On October 28, 2008, Kmart settled the laivby paying the Patricks $300,000.00 plus a
$10,000 Kmart gift card® Kmart also incurred $141,755.92 in attorneys’ fees and costs in
defending the Patrick Lawsuit, and paid thafter determining that they were reasonatfldt is

undisputed that Judy Patrick required multiple suegesis a result of herjuries and that, by the

13K SOF 1 97; FRESP 1 97, dkt. 208, ex. 24, answers 13 - 14,

¥3d.

¥4d.

13 SOF 1 109; FRESP 1 109, dkt. 208, ex. 15.

13K SOF 1 99; FRESP 1 99; dkt. 208, ex. 19 at tr. 88:21 - 89:20, 90:7-23.
1374

1% SOF 1 110; FRESP 1 110; dkt. 208, ex. 15, 24, 25.

13 SOF 1 100; FRESP 1 100; dkt. 208, ex. 19 at tr. 142:16 - 143:6.

19d.

1“IKSOF 1 102; FRESP 1 102; LRESP 1 102; dkt. 208, exs. 15, 25, 40, 40A.
13 SOF 11 102, 103; FRESP 11 102, 103; LRESPORY 103; dkt. 208, exs. 15, 25, 40, 40A.
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time of settlement, her medical expenses had exceeded $246,80Mdition to this, Liberty’s
own defense counsel estimated another $50,000.00 to $60,000.00 in future eXpenses.
Consequently, Mr. Llerena estimated the upper end of a probable verdict at $600:8900.00.

Liberty admits that it was able to perform the investigation thaaiitted to perform with
respect to the Patrick Lawstff. Liberty retained two independent medical examiners in connection
with its defense of Footstt,and admits that there were ndnvesses in the Patrick Lawsuit that
Kmart should have interviewed, but did At Liberty does not allegiat it would have defended
or indemnified Kmart in the Patrick Lawsuitché received earlier notice of either the July 2005
incident or the Patricks’ clait? Further, there can be no plige that the settlement amount was
reasonabléx’

J. The Adamczyk and Strevanski Cases

In Kmart's Statement of Facts, Kmart also referen@damczykand Strevanski two
unrelated cases that required Liberty to interpret the Master Agreé&meifterty has motioned to
strike these statements as immaterial and irrelévaithough Kmart’s statements surrounding the
AdamczylandStrevanskcases do not appear to be relevant to our inquiry here, the Court reserves

ruling on Liberty’s motion because these facts mpaywe relevant to Kmart's separate allegation

143%¢SOF ¢ 108; FRESP { 108; LRESP { 108; dkt. 208, ex. 20 at 82-83.

144 SOF 1 106-107; FRESP 19 106- 107; LRESP {1076-dkt. 208, exs. 20, 25 at tr. 216:4-12.
145 KSOF ¢ 108; FRESP 1 108; LRESP { 108; dkt. 208, ex. 20 at 82-83.

148¢SOF ¢ 86; LRESP 1 86; dkt. 208, ex 19 at 84:20-22.

14K SOF 1 93; LRESP 1 93; dkt. 208, ex. 20, pp. 80, 82, 110.

148 SOF { 87; LRESP 1 87; dkt. 208, ex. 19 at 84:12-15.

149 SOF ¢ 114; LRESP 1 144; dkt. 208, ex. 1.

150K SOF  111; FRESP { 111, dkt. 208, ex. 3.

151SeeKSOF 1 121 - 132.

152Seel RESP 11 121 - 132.
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of bad faith on behalf of Liberty.

K. The Relevant Contractual Provisions

The rights and responsibilities of Kmart, Fstar, and Liberty vis-a-vis each other
principally flow from the Master Agreementtheen Kmart and Footstar and the Policy between
Footstar and Liberty, which names Kmart as an additional insured. We now examine the relevant
language of each agreement, beginning with the Master Agreement between Kmart and Footstar.

1. The Master Agreement

The Master Agreement’s provisions govera thlationship between Kmart and Footstar.
Section 3.3 provides that Footstar “shall only hitneeright to sell the Licensed Footwear specified
in this Agreement in the Footwear Departmeartd shall sell or furnish no other merchandise or
services in the Stores without the prior written permission [of Kma&ft\While Kmart admits that
it has no knowledge of any prior instance where Kinas asserted that Footstar breached Section
3.3 by assisting customers outside of the footwear departffientApril 15, 2010, Kmart alleged
in its Second Amended Complaint that a Footstar employee’s assistance of customers in other
departments would — and during ®a&trick incident actually did — constitute a breach of the Master
Agreement?>®

Without amending its complaint, Kmart noslaims that, under its policies, Footstar's
employees were repeatedly requested — and indeed “trained” — to assist Kmart customers in other

departments “to the same extent that Kmart associates wéuldmart bases this statement on the

15Dkt. 73, ex. 1 at 13.3.

1FSOF 1 176; KRESP 1 176; dkt. 211, ex. 33, p. 20-21 at 7717-18.

1%5SeeFRESP 11 20-21, dkt. 73 (Kmart's Second Aded Complaint at 1 26, 27, 58, and 59).
1%6SeeK SOF 1 22; FRESP 1 22; LRESP 1 22; dkt. 208, exs. 1, 2, 3, 8.
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March 8, 2011 deposition testimony of Kmart's owobRRrta Kaselitz, who stated that as of 1996:
Footstar employees attended general store meetings and were included in orientation and
training programs provided to Kmart assoesgtincluding training on safety and customer
service. It was understood that Footstar eyges would assist customers . . . to the same
extent that a Kmart associate would, including rendering assistance to customers in other
departments if necessary . .. . Kmart assocatdg-ootstar employees were trained that if
a customer needed assistance in a department other than [the associate’s assigned]
department, the associate was to first locate the associate assigned to the appropriate
department to assist the customer. HoweWeéhe associate assigned to that department
could not be located . . . the associate/employee was trained to assist the caStomer.

Liberty denies Kmart's allegation, asserting than“fact a Footstar employee could not assist a

Kmart customer in other store departments out$iddéootwear department without Kmart’s prior

written permission*® Footstar contends that Kmart's amended pleading places the issue “in

dispute,” because Kmart “judicially admittedathFootstar was required to receive written
permission for its employees to furnish any segsi. . . outside of the boundaries of the Footwear

Department.*® During oral argument, Kmart's counsel explained that Kmart learned of the alleged

modification after the filing of the complaint, atiicht Kmart's initial allegation was merely “a legal

conclusion.*® We will address the applicability of Section 3.3. in our substantive analysis.
The Master Agreement also contains other relevant provisions. Section 12.1, entitled

“Employer Action,” provides that “[n]otwithstaling . . . any other provision of [the Master

Agreement], personnel working in the Footwear Depant . . . shall be employees of [Footstar]

and [Footstar] shall exercise control over such employees'®. Firther, Section 18.1 contains

157d.; dkt. 208, ex. 19, tr. at 194:9-195:4; 196-197:6, 197:7-198:20, 217:17-218:3, 219:23-222:9,
224:19-225:17; ex. 30 at 7.

1% RESP 11 20-21.

FRESP {1 20-21.

180Dkt. 252, (transcript of 12/07/2011 hearing) at 82:6-21.
161pkt. 73, ex. 1 at 37, 112.1.
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an indemnification clause, which provides in relevant part that:
[Footstar] shall reimburse, indemnify, deferrafj &old harmless [Kmart] and its subsidiaries
... from and against any and damage, loss, eapense or penalty, or any claim or action

therefor, by or on behalf ohg person, arising out of [Footsts performance or failure to
perform under this Agreement and/or the Existing Master Agreement, including but not

limited to, personal injury and death claims . 1%2.”

The Master Agreement also contains noéind non-waiver clauses. The notice provision
at Section 18.3 states that Kmarfaotstar “agree to timely advise the other party of any lawsuit,
claim, or proceeding for which an indemnity is provided pursuant to this Agreement and to
cooperate with the other in tliefense or settlement of sulewsuit, claim, or proceeding®
Under this provision, Kmart and Footstar are also required to“keep the other party advised at all
times concerning the handling of such matterssdradl furnish for the other party’s review and
approval all proposed settlement, release or simddauments . . . if such matter involves the other
party or affects its interest$>* In addition, the non-waiver clauaeSection 21.8 states in relevant
part that: “[s]ilence, acquiescence or inaction shailbe deemed a waiver of any right. A waiver
shall only be effective if it is in writing and signed by . . . the party to be chatged.”

In addition to the provisions stated above, the Master Agreement at Section 18.1 also
required Footstar to: (1) obtain a liability insurance policy for personal injury “arising out of or
relating to the goods and services provided by [the Master Agreement],” (2) name Kmart as an

additional insured, and (3) provide a copy of that insurance policy upon Kmart's ré§uest.

According to Kmart's risk manager, Ken Klag&nart would customarily obtain Certificates of

162Dkt. 73, ex. 1 at 59, 718.1.
1834d. at  18.3.

164q.

169d. at 721.8.

169d. at 718.1.
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Insurance from its vendors, and store them at corporate headqtfarters.

Footstar and Liberty insist that the term Ygees,” as stated in Section 18.1, is the same as
the term “Services,” defined under Section 2.1 as “[Footstar’s] services in the operation of the
applicable Footwear Department, includismpcking and supplying of licensed footwe&®.”
However, the Court finds that, because the t&@nvices” in not capitalized in this provision, it
should not necessarily be ascribed the same meaning as the defined term at Séétion 2.1.

2. The Policy

The Policy between Footstar and Liberty camaan indemnification clause at Paragraph
D(2), which states:

If we [Liberty] defend an insured agairsstsuit” and an indemnitee of the insured

is also named as a party to the “suit,” widl defend that indemnitee if all of the

following conditions are met:

a. The ‘suit’ against the indemnitseeks damages for which the insured has
assumed the liability of the indemniteeaiitontract or agreement that is an
“insured contract”;

b. This insurance applies to such liability assumed by the insured;

C. The obligation to defend, or the cost of the defense of, that indemnitee has
also been assumed by the insured in the same “insured contract”;

d. The allegations in the ‘suit’ and the information we know about the
‘occurrence’ are such that no confligtpeears to exist between the interests
of the insured and the interests of the indemnitee;

e. The indemnitee and the insured ask us to conduct and control the defense of
that indemnitee against such ‘suit’ and agree that we can assign the same
counsel to defend the insured and the indemnitee; and

18’Dkt. 205, ex. 7 at 134, 179-180.
188Dkt. 253 at 6; FSOF 1 12; dkt. 73, exatl9.
169SeeKRESP1 1 12.
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f. The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investigation;

(b) Immediately send us copies of any demands, notices, summonses
or legal papers received in connection with the ‘suit’;

(c) Notify any other insurer whose coverage is available to the
indemnitee;

(d) Cooperate with us with respect to coordinating other applicable
insurance available to the indemnitee; and

(2) Provide us with written authorization to:
(a) Obtain records and other information related to the ‘suit’; and
(b) Conduct and control the defense of the indemnitee in such*suit’
“[S]o long as the above conditions are met,"Riodicy provides that attorneys’ fees incurred
by Liberty in the defense of an indemnitee and “necessary litigation expenses” will be paid up until:
(a.) Liberty has “used up the applicable linit insurance in the payment of judgments or
settlements;” or “(b.) [tlhe conditions set forthoae, or the terms of the agreement described in
Paragraph 1. above are no longer mét.”
The Policy defines an “insured contract” asjong other things, “[t]hat part of any other
contract or agreement pertaining to [Footstdisiness under which [Footstar] assume|s] the tort
liability of another to pay damages because efspnal injury’ or ‘property damage’ to a third

person or organization .2 “Personal injury” is defined as “bodily injury” (subject to certain

179Dkt 208, ex. 8.
7Dkt. 208, ex. 8, 1D(2).
174, at 1D(9).
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exceptions that are not at issue héfe).

Section Il of the Blanket Additional Insurédnendment also limits liability insurance to
“personal injury”or “property damage” arising outjbbotstar’s] “work” or “premises;” and states
that it applies only “to coverage and limits of insurance required by the written agreéthent.”
.  SUMMARY JUDGMENT STANDARD

The construction of an insurance policy arfte“tletermination of the rights and obligations
thereunder are questions of law for the [Clowtiich may be disposed of on summary judgmént.
The Court will grant summary judgment under Federaé of Civil Procedwe 56 if a party presents
evidence that demonstrates the abs@fi@@genuine issue of material fatt. The party seeking
summary judgment may rely on “the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavitsaify,” to show an absence of a genuine issue of
material fact’’ If “the evidence is such that a reaable jury could return a verdict for the
nonmoving party,” then a genuine issue of matéai@lexists and the motion for summary judgment
will be denied-”® Courts consider the facts in the lighost favorable to non-movants, drawing all

reasonable inferences in their favor.

17394, at B(3).

"Seedkt. 73, ex. 2.

"Crum & Forster Managers Corp. v. Resolution Trust Coi6 1ll.2d 384, 391 (1993).
%SeeFed.R.Civ.P. 56Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).
Celotex Corp 477 U.S. at 324,

8Anderson v. Liberty Lobby, In&t77 U.S. 242, 248, (1986).

179 esch v. Crown Cork & Seal C@82 F.3d 467, 471 (7th Cir. 2002).
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IV.  CHOICE OF LAW

The parties have stipulated that New Jersey law applies to the Bdtiag there appears
to be no dispute that lllinois law governs the Master Agreeffient.
V. DUTY TO DEFEND

Kmart would like us to find that Mr. Sehatpresence potentially caused Mrs. Patrick’s
accident: that his “jiggling” and “pulling” causekle infant carrier to fall, invoking Footstar and
Liberty’s duties to defend and inderfyrpursuant, first, to the Mast Agreement, and then pursuant
to the Liberty Policy. Footstar’'s view is thaggardless of Mr. Sehat’s involvement, the Master
Agreement was solely limited to selling shoesitstannot possibly cover a situation where Mr.
Sehat was helping a Kmart customer in thenhi@epartment. Complicating this case further,
Liberty has its own extensive set of argumentstdt asserts a notice argument: Kmart did not ask
for a defense and indemnification directly framerty, so it cannot do swow. Liberty next claims
that a comparison of Mrs. Patrick’'s amended damp the Master Agreement, and the Liberty
Policy shows that Mrs. Patrick pleaded factst tlall outside of the Policy language. The Policy
addresses Footstar’s “work” and Footstar’s fpises.” Liberty argues that Mrs. Patrick’s accident
arose from Kmart’'s goods (the infant carrier) andafi's services (its failure to secure the infant
carrier), not those of Footstar.

To determine whether Footstar, and therelietty, were required to provide a defense to
Kmart we look first to the agreement between plagties, and then to the allegations in the

complaint and the facts known to both Footstar and Liberty at the time. The Master Agreement

1895eedkt. 201.
8iSeadkt. 208 at 3, fn 2.
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provides that Footstar, through its insurei)l defend Kmart for any “damage, loss,” or
“claim...arising out of [Footstar's] performes or failure to perform under the [Master
Agreement].*®? In line with that agreement, Footstar’s insurance policy through Liberty covers
Kmart as an additional insured, stating that@amganization “for whom you have agreed in writing
to provide liability insurance” is includeé& The Policy specifies that this coverage “[a]pplies only
to ‘personal injury’ or ‘property damage’ arisiogt of (a) ‘your work’ or (b) premises or other
property owned by or rented to you'3¥”

A. Footstar

Footstar argues that Kmart cannot tie Mrs. iBkis lawsuit to Mr. Sehat, wherever he may
have been and whatever he may have been doirem EWwe were at fault, Footstar claims that
because he was not performing any aspecbofdtar’s obligations under the Master Agreement,
the duty to defend would not exid Specifically, Footstar claintisat its performance was limited
to selling shoes in the Kmart footwear departmdttherefore, argues that Mrs. Patrick’s accident
did not “arise out of” Footstar’s performance, aluige to perform. But Kmart asserts that Footstar
had control over Mr. Sehat, so it did “arise out afoEstar’s performance or failure to perform. Put
another way, Kmart asserts that Footstar cay paitform or fail to perform through its employees
whether that be in, or outside of, the footwear department.

Courts look first to the allegations of tbaderlying complaints to determine an insurer’s

duty to defend® “If the underlying complaints allegadts within or potentially within policy

182Dkt. 208, ex. 7.
183Dkt. 208, ex. 8 at 11.
184q.

18Am. Econ. Ins. Co. v. DePaul Universi8g3 Ill.App.3d 172, 178, 890 H.2d 582, 588, 321 lll.Dec. 860,
866 (lll.App. 1st Dist., 2008).
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coverage, the insurer is obliged to defend its irsaxen if the allegations are groundless, false, or
fraudulent.”®® But here we address an indemnitor’s duty to defend an indemnitee. This duty is
similar to an insurer’s duty to defend an insured, except that an indemnitor may independently
investigate to determine whether the facts fall within the relevant indemnity protfisiorthis
case, Footstar was not limited by the allegatiomMdrsf Patrick’s complaint in determining if it had
a duty to defend under the indemnity provision of the Master Agreement. If, despite the allegations
of Mrs. Patrick’'s complaint, the facts cleadiiowed that there was no “damage, loss...claim or
action...arising out of [Footstar’s] performance dufa to perform,” therrootstar would not have
a duty to defend Kmatt® But an indemnitor must have a good faith factual basis for denying
coverage®

Itis important to note here that the “stgonstruction” rule for indemnification provisions,
which Footstar repeatedly cites, “only [applieslere the indemnification is designed to protect one
from his or her own negligence or condu®.Because the Master Agreement is not so designed,
as discussed below, the strict construction rule is inapplicable.

First, we look to the complaint’'s allegations. The Patricks alleged that Footstar “did
negligently and carelessly, own, operate, maintathantrol” the premises by “failing to properly
remove the merchandise” and “failing to provide adequate warnings” regarding the unsafe

conditions!® Kmart notes that lllinois courts interpret the “arising out of” language broadly to mean

18Am. Econ. Ins. Co383 Ill.App.3d at 178, 890 N.E.2d at 588, 321 lll.Dec. at 866.
’Applied Indus. Materials Corp. v. Mallinckrodt, lnd02 F.Supp.2d 934, 942 (N.D. lll. 2000).

183See Sears, Roebuck and Co. v. Savoy Reinsurance CiNoOL®@0;1202, 1991 WL 22501, *4 (N.D.IIl. Feb.
15, 1991).

18Applied Indus. Materials Corp. v. Mallinckrodt, lna02 F.Supp.2d 934, 942 (N.D. Ill. 2000).
¥Mallinckrodt, Inc, 102 F.Supp.2d at 943 (internal citations omitted).
191Dkt. 208, ex. 12 at 123.
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“put for” causation, not necessarily “proximate causatidh.’And “arising out of’ can mean

M

conduct “originating from,” “growing out of 8r “connected with” the activity in questidii.So if
Mrs. Patrick’s injuries were “connected with” grew out of Footstar’s action, or its performance
or lack thereof, then Footstar had a duty to defend.

But Footstar argues that Kmart’'s negligence is the root of the Patrick complaint, claiming
that the complaint “exonerates” both Mr. Sehat and Ms. Hohney because it does not specifically
allege that they “or any other individual” was negligent in attempting to remove the sffoller.
Footstar’'s argument ignores the obvious fact that the complaint could not “exonerate” Mr. Sehat
if it alleges a separate count of negligence regjatootstar for “failing to properly remove the
merchandise” from the overhead shelf, and “faitmgvarn” of the risk created. These allegations
implicate the conduct of Mr. Sehat, the only empkthe Patricks alleged attempted to bring down
the stroller. If anything, the complaint’s allégeas implicate both Kmart and Footstar equally:
Kmart for negligently stocking the merchandisa] &ootstar for negligently removing it. Though
there is one negligence count against each company, the separation is not perfect. The Patricks also
made “failure to properly remove” and “failurew@rn” allegations against Kmart. Again, if these
allegations“arise out of” the “acts or omissions”aFootstar employee, they trigger the Master
Agreement’s defense provision.

The complaint’s allegations certainly fall withihat rubric: Mrs. Patrick’s injuries were

connected to the alleged action, or inaction, by Mr. Sehat. This is the result whether he was

supposed to be performing duties outside theanfeat department, or whether he was not. Both

192Am. Econ. Ins. Co383 Ill.App.3d at 178, 890 N.E.2d at 588, 321 lll.Dec. at 866.
199,

1%4pDkt. 220 at 5. It should be noted that Liberty makes this same argument.
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possibilities arguably lead to an injury that was connected to the “performance” by Footstar, or its
“failure to perform” through its employee. (B& we address Footstar's argument that Kmart is
bound by its allegation that employees were not allowed to assist outside of the footwear
department, or, that Footstar violated the Ma&tgeement when Mr. Sehat assisted Mrs. Patrick

in the infant department).

But Footstar, as the indemnitor, may look beybhid. Patrick’s allegations and investigate
whether the facts support a duty to indem#ihA review of the testimony evinces the potential for
coverage. Mr. Sehat testified that Mrs. Patrick was the one who pulled on the stroller that inevitably
came loose and fell on her, not hithAnd Ms. Hohney corroborated that same account of the
incident in her testimon¥? Mrs. Patrick, however, testified that Mr. Sehat was trying to get the
stroller's wheels untangled and “that’s when the other one féttihg her on the head® Her
daughter, Tina Patrick, corroborated this account, stating that Mr. Sehat “started to jiggle with it,
to get the wheels unlocked,” just before the intartier fell, hitting her mother who was standing
next to him'*°

If we look to what Footstar knew at the time, the same factual uncertainties are present.
Footstar immediately turned the investigatiover to Liberty when, on June 6, 2007, Footstar

became aware that a Footstar employee had been “helping [Judy Patrick] at the time of the incident,

and reported the “incident” to Liberf§. On June 7, 2007, a claimsnaer from Liberty recorded

1%See Sears, Roebuck and @¢o, 90-1202, 1991 WL 22501, *4.
1%Sehat Dep., p. 34, dkt. 215-51, ex. 35(E).

¥"Hohney Dep., p. 12, dkt. 215-52, ex. 35(F).

1%Judy Patrick Dep., p. 130-33, dkt. 215-49, ex. 35(C).

%Tina Patrick Dep., p. 50, dkt. 215-50, ex. 35(D).

200SOF 45-47; dkt.238, SOF 45-47.
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that “[t]here is apparently a lawsuit filed against&iin which Footstar is not yet a party to [sic].

It appears an employee of the insured was assisting a customer when a box fell upon the
claimant.®* The handler went on to write “we netedestablish what caused the box to fafff3”

Four months later, on October 19, 2007, a Liberty claims handler recorded that, during a June 7,
2007 interview, Mr. Sehat “had indicated” that Mrs. Patrick was trying to pull down the stroller
herself when the infant carrier fell on her héddhe handler noted that “[a]t this point there is no
claim against Footstar . . . Customer wants us to keep a low prdfil®fi February 1, 2008, the
Patricks amended their complaint by naming Footstar and providing detailed factual allegations,
including that Mr. Sehat had attempted to bring down the stroller when the infant carrier fell.

A look at the facts beyond the allegations - both through testimony and what Footstar and
Liberty knew - does not change the outcome. $8&hat and Ms. Hohney claim that Mrs. Patrick
caused the infant carrier to fall. But Mrs. P&trand her daughter testified to the opposite, that it
was only after Mr. Sehat’s “jigglingdf the strollers that the infanarrier fell. And Liberty’s own
claims handler noted the same uncertainty. Tduwts, therefore, do not show that Footstar
“indisputably” had no causal connection to Mrs. Patrick’s infbit§ven if liability was ultimately
based only on Kmart’s actions, as Footstar wdikklus to believe (Kmart alone was responsible
for leaving its merchandise in an unsafe conditiboptstar would still have a duty to defend to the

extent that there exist claims that Footstar potentially caused the accident.

MSOF 52; dkt. 238, SOF 52; dkt. 215, ex. 20, Liberty Mutual Claim Notes, pp. 129, 139.
202Dkt. 215, ex. 20 at 139.

203d. at 129.

204,

55ee Sears, Roebuck and @, 90-1202, 1991 WL 22501, *4 (stating that the facts did not “indisputably
show whether the injury was caused by a construction or design defect.”).
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B. Liberty

We next turn to Liberty’s arguments withspect to the duty to defend. Liberty agrees that
its Blanket Additional Insured Amendment iretRolicy tracks the Master Agreement: it provides
Kmart coverage as “required by the written contrd®tThe insurance provision in the Master
Agreement provides that Footstar will obtain irmwce for Kmart, naming Kmart as the additional
insured on Footstar’s Policy, “for claims agsti [Kmart] and [Footstar] for personal injury
(including death) and property dagesarising out of or relating to the goods and services provided
pursuant to this Agreement?>*The Liberty Policy, then, covers Kmart as an additional insured,
with coverage that “[a]pplies onto ‘personal injury’ or ‘property damage’ arising out of (a) ‘your
work’ or (b) premises or other property owned by or rented to y&#...”

Under New Jersey law, like lllinois, the dutydefend is a more liberal standard than that
governing indemnity, invoked if the insurer knows “facts indicapioggntialcoverage 2*°If either
the facts known to the insurer or the allegasi in the complaint correspond with the policy
language, “the duty to defend arises,dpective of the claim’s actual merft®In other words, in
a duty to defend analysis it is irrelevant thatdlams may be “poorly developed” or are “sure to
fail,” because “[l]iability of the insted to the plaintiff is not the iterion; it is the allegation in the
complaint of a cause of action which, if suseal, will impose a liability covered by the policy™®

An insurer, therefore, may haweduty to defend its insured even if it is ultimately not liable to

209 jperty Policy at 11; dkt. 215-8, ex. 8.

2'\Master Agreement, p. 42, Kniar Exhibits, dkt. 215-7, ex. 7.

208 jberty Policy at 11; dkt. 215-8, ex. 8.

29S| Indus., Inc. v. Am. Motorists Ins. Cb28 N.J 188, 198 (N.J. 1992) (emphasis added).
Z%/0orhees v. Preferred Mut. Ins. Cb28 N.J. 165, 173 (1992).

Z%/oorhees]128 N.J. at 174 (quotinanek v. HommeR8 N.J. Super. 68, 77 (App. Div. 1953)).
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indemnify the insured:? And any ambiguities are to be resolved in favor of covetdge.

Liberty provides the broad sweeping argumentibatefense was owed in this case because
the amended complaint showed no possibility oftamithl insured coverage. Liberty then refers the
Court to several cases that govern when an insurer has a duty to defend its insured. As noted, Liberty
acknowledges that its Blanket Additional Insured Amendment in the Policy tracks the Master
Agreement. Liberty simply argues here that the allegations in the amended complaint fall outside
of the meaning of “arising out of” Footstar’'s “goods and services” or “work.”

We first take issue with Liberty’s definitioof “services.” Liberty argues that the term
“services,” as written in this provision, is the same as the capitalized term “Services,” as defined
under Section 2.1. The definition of “Services” ieétLicensee’s services in the operation of the
applicable Footwear Department, includatgcking and supplying of licensed footwe&f But we
agree with Kmart that because the term “smi in not capitalized irthe indemnification
provision, it should not be ascribed the same nmegas the defined term contained in Sectiorf2.1.

Regarding the Master Agreement’s “arising out of” language, we have already found that
it must be interpreted in a comprehensive s¢asnean conduct “originating from,” “growing out
of,” or “connected with” the activity in questié. The amended complaint sufficiently creates a
substantial nexus between Mrs. Patrick’s injuaed Mr. Sehat’s actions; her injury was arguably
“connected with” or grew out of Footstar’s “worlgt its performance or lack thereof. For purposes

of the duty to defend, then, the atmnt could have been causedivy “work” of Footstar because

#4/oorhees v. Preferred Mut. Ins. C607 A.2d 1255, 1259 (N.J. 1992).

2*Flomerfelt v. Cardiellp997 A.2d 991, 998 (N.J. 201a)ilkin Insulation 578 N.E.2d at 930.
ZMaster Agreement at 9, dkt. 73, éx Liberty’s Resp. at 6; FSOF  12.

25SeeKRESP1 1 12.

Z%5ee Am. Econ. Ins. C883 Ill.App.3d at 178.
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the Policy covers Kmart as an additional insurethatit applies “to ‘personal injury’ or ‘property
damage’ arising out of (a) ‘[Footstar’s] work"”

In lieu of addressing all of Liberty’s casderences, which arguably all demonstrate when
coverage is properly denied, we highlight one in particulaSUnndustries, Inc. v. American
Motorists Insurance Cdhe court held that the insurancdigpdid not cover claims for emotional
pain and suffering but found thfatcts outside of the complaicwuld trigger a duty to deferttfThe
court made the distinction that the insurer’s decision not to defend based on the complaint was
appropriate, but recognized the relevancethaf “after-acquired information to the duty to
defend.®*?

In comparingSL Industriedo this case, Liberty asks whet Mrs. Patrick’s accident arose
out of Footstar’s “goods, services or work” in the operation of the Footstar footwear department.
This is where Liberty is short sighted. As wed@addressed, the language in the Master Agreement,
and the Policy (which insures any “organizatidaf whom Footstar has “agreed in writing to
provide liability insurance”), cannot be readnssrowly. The question is not whether the accident
arose from work in the footwear department kather, whether the accident arose out of Footstar’s
“work.” We found that it potentially did.

Contrary to Liberty’s purpose, we find thtte cases it has citeare more helpful in
supporting a duty to defend than not. The basic question is whether the insurer knows facts

indicating apotential for coverage. When the complaint was amended to add Footstar, the

2 iberty Policy at 11; dkt. 215-8, ex. 8.
2185 Industries,Inc128 N.J at 199.

2%See Abouzaid v. Mansard Gardens Associates, 120Z.N.J. 67, 86 (2011) (analyzing t8& Industries
case).
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allegations were that Footstar “did negligently and carelessly, own, operate, maintain and control”
the premises by “failing to properly remove the merchandise” and “failing to provide adequate
warnings” regarding the unsafe conditiGffd/e have strained to understand Liberty’s position that
this falls outside of Footstar's work simplgdause Mr. Sehat was iretinfant department. For
purposes of indemnity, that may be. But for purpadesduty to defend, even a claim “that is sure
to fail” may require a defense because actual liability “is not the critefibfX’ complaint need
only apprise the opposing party of disputed claims and isstfeatid here the dispute, as
acknowledged by all parties, was whether Mr. Sehat, performing as Footstar employee, potentially
caused the infant carrier to fall on Mrs. Patrick.
C. Defense Costs
This brings us to our next question: whether Kmart can be reimbursed for previously-
expended defense costs prior to its formal regiee coverage on January 24, 2008. We ask this
guestion because there were facts known to Footstar and Liberty prior to that date that could
potentially trigger a duty to defed#.Many of the cases so ardigrelied on by Liberty are more
appropriate for this analysis. For example, Liberty cites a particular holding outlfBedhidustries
that we find useful here, providing that,
[ijndeed, at the time SL Industries forwadd&ie complaint to [the insurer], neither
SL Industries nor [the insurer] was awdnat Whitcomb had suffered any emotional
distress. Because the complaint contaittedonly information [the insurer] had

about the underlying suit, and because the complaint did not allege any covered
injuries triggering the duty to defend ftimsurer’s] May 1986 decision not to defend

220aAmended Compl. at 123, dkt. 215-12, ex. 12.
22/oorhees607 A.2d at 1259.
222|d.

22See Abouzai®07 N.J. at 86 (recognizing that facts outside of the complaint can trigger a duty to defend,
separate and apart from the date the complaint is filed).
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the action was appropriate. However, by June 1986 SL Industries had learned of
additional facts that potentially triggered [the insurer’s]duty to def&énd.

Here, we know that long befotlee Patricks formally amended their complaint Footstar and
Liberty knew that Mr. Sehat was involved in some way, and that his involvement could result in
Footstar being brought into the suit. Liberty’s plaiotes state as much, &rh in June 2007, Liberty
documented in its files that Mr. Sehat had assistes] Patrick, that Footat was “not yet a party
in this case,” and that the “leg§tomer does not want us to make contact” with Mrs. Patrick’s
attorney?? Liberty also interviewed Mr. Sehat and edthat he, in fact, did not know who “was
pulling the box at the time” that Mrs. Patrick was injuf€dUnder our analysis, the potential for
coverage was already surfacing at that time.

It is worth mentioning, at this juncture, ttnee-but-upleaded-facts doctrine. Much like what
we have already discussed, this doctrine simplysdéethe general rule that a court may consider
evidence beyond the underlying complaint to determine whether a duty to defend exists, as long as
doing so does not determine an issue critical to the underlying?¢tkeois courts have clarified,
however, that not just any material outside @f timderlying pleadings is considered. An insurer
is not required to act on “extraneous factsitiseirer possessed” that were only “supplied by the
insured.?? For the insurer to know the facts are true, it must conduct its own investigation. The
doctrine is applied to show an insurer’s dutgédend, then, where the extraneous facts that support

the duty to defend are those the “insurer discegaluring its own investigation of the underlying

23] Industries, Inc.128 N.J. at 198.

2K SOF 1 54, dkt. 208, ex. 20 at 115.

226Dkt. 208, ex. 20 at 138.

2’pekin Ins. Co. v. Precision Dose, In2012 Ill.App.2d. 110195, *15 (lll.App., 2nd Dist. 2012).
228pekin Ins. C0.2012 Ill.App.2d. 110195 at *17.
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action.”??

In this case there would seem to be no contlittt the application of the doctrine. Footstar
informed its insurer, Liberty, when it learned of Mrs. Patrick’s incident, and Liberty immediately
investigated and verified the information itself. Liberty interviewed Mr. Sehat and learned that
Footstar could be liable, and that there coukkpay be a claim comingdm Kmart as well. Even
so, Liberty chose to “not makmntact” but to keep a low profile while the Patrick case continued
forward. Despite Liberty and Footstar citing to ihixtrine, it does not, in our view, strengthen their
position. We have already determined that a ttutyefend arose from the amended complaint on
its face, and the extraneous facts we have taéare to support whaiberty and Footstar knew
at the time were those discovered by Liberty itself, in its own investigation.

But as we note later in this opinion, in more desdl parties make claims of late notice and
estoppel. Everyone in this case, to a certain degreesponsible for why it took so long to get all
parties at issue. We, therefore, decline Kmamwgation to award defense costs beginning in June
2008, when Liberty first learned of the potential éoverage. The delays are attributable to all
involved, so the more appropriate date from Wiz calculate defense costs is the date Kmart
formally requested coverage, and was thereafter denied, January 24, 2008.

VI.  DUTY TO INDEMNIFY
Unlike the duty to defend, the duty to indemnify is not based on the allegations in the

complaint, but upon the adjudicated facts eftihderlying lawsuit as they are determif@dhus,

29d.

20 See Bd. of Trustees, Vill. of Bolingbrook Police Pension Fund v. Underwood, Neuhaus & C@42nc.
F.Supp. 984, 989 (N.D. lll. 199@jinding that the lllinois Supreme Courtdh clearly stated that an action for
indemnification is premature while the underlying actioperding if the indemnity decision would require a court to
adjudicate facts in the underlying dispute.”).
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a duty to indemnify does not necessarily follow from a duty to defend.
A. The Language of the Master Agreement
Kmart argues that the plain language of the Master Agreement indemnifies Kmart for its own
negligence, and that Footstar is estopped from challenging Kmart’s interprétativvihen
determining the intent of the parties withspect to indemnity coverage, each individual case
“depends upon the particular language used [in the agreement] and the factual setting ofttte case.”
Here, the indemnification provision at $ea 18.1 provides in relevant part that:
[Footstar] shall reimburse, indemnify, defk and hold harmless Licensor [Kmart] and its
subsidiaries . . . from and against any andathage, loss, cost, expense or penalty, or any
claim or action therefor . . . arising out[&botstar’s] performance or failure to perform
under this Agreement and/or the Existing Magtgreement, including but not limited to,
personal injury and death claims . .33”
Section 12.1, entitled “Employer Action,” also providleat Footstar “shall exercise control” over
the “work procedures” of its employees antdb reimburse, indemnify, defend and hold [Kmart]
harmless” from “any and all” claims “arising out of Footstar’'s ‘Employer Actié#.”
Kmart asserts that the “any and all” languegénclusive and unlimited in scope” and that
“[tlhere is no limitation on Footstar's obligation to indemnify Km&?t.” Footstar, however,
contends that the provision contains “limitingdmage” in the phrase “[Footstar’s] performance or

failure to perform,*® and thus any subject outside of Fat’'s own performance cannot serve as

a basis for indemnificatiofy’

1Dkt 209 at 10 - 14.

#327adak v. Cannarb9 1ll.2d 118, 121 (1974).
ZPkt. 73, ex. 1 at 59, 718.1.

34d, at 118.3

%Dkt. 209 at 10-11.

2Dkt. 220 at 8.

237|d.
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Agreements purporting to indemnify an indemnitee for its own negligence are permitted in
lllinois, but they are “not favored” and will thus be “strictly construed against the indemfiitee.”
Generally, lllinois courts require “clear and exjillanguage,” expressing the desire for this type
of indemnification in “unequivocal term$® As the lllinois Supreme Court has observed,
indemnifying another for its own negligence is fezardous,” that there should be “no presumption
that the indemnitor intended to assume the responsititfty."The Master Agreement’s
indemnification clause contains the broad ameeping language “any and all,” as well as the
inclusive phrase “arising out of** However, the provision then limits indemnification to liability
arising out of “[Footstar’s] performance or failure to perfoffi.”

While the differing language of individual indeification clauses has long frustrated efforts
to reconcile the numerous lllinois cases interpreting tH&me clear pattern appears to have
emerged: where a limiting clause refers bacth®indemnitor's own “acts or omissions” in the
“performance of the work” or the like, and com&ino reference to the indemnitee, lllinois Courts

have regularly held that the indenwstis not covered for his own negligert’eAs stated iBuenz

2%83ee Church v. General Motors Caqrp4 F.3d 795, 799 (7th Cir. 1996).

#%Buenz v. Frontline Transportation G882 N.E.2d 525, 533 (lll. 2008), quotiéestinghouse Elec. Elevator
Co. v. La Salle Monroe Bldg. Cor@0 N.E.2d 604, 607 (Ill. 1946).

2Westinghouser0 N.E.2d at 607.
215eedkt 73 ex 1 at 59, par 18.1
#2See id

243%5ee Concast, Inc. v. AMCA Sys., B9 F.2d 631, 633 (7th Cir. 1992) (stating that text of indemnification
clause “has no litigated antecedent,” therefore “littleppae would be served by discussing other cases . . .").

244 See, e.g., Virginia Sur. Co., Inc.Northern Ins. Co. of New Yo®66 N.E.2d 149, 151, 158-59 (lll. 2007);
Westinghous&’0 N.E.2d at 60%&ee also Tatar v. Maxon Construction (Gt I1l.2d 64, 66 (1973) (finding indemnitee’s
own negligence not indemnified where clause covered églenses, claims, suits, or judgments . . . by reason of,
arising out of, or connected with, accidents, injuriegslasnages, which may occur upon or about the Subcontractor’'s
work™); Zadak v. Cannarb9 Ill.2d 118, 121 (1974) (finding no indemnity for indemnitee’s own negligence where
language referred to “claims ‘arisiraut of any such work’-‘such work’ lieg that performed by [indemnitor’s]
employees under the contracttpmpareEcon. Mech. Ind., Inc. v. T.J. Higgins C294 Ill.App.3d 150, 155 (1997)
(finding indemnitee’s own negligence was covered by conlmaguage which provided that “[indemnitor] will at all
times protect, indemnify and save and keep harmlessithenfinitee] against and from any and all loss, cost, damage
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v. Frontline Transportation Céwhen an indemnity contract exgssly limits itself to the negligence
of the indemnitor, [lllinois] courts will not straisimply because the contract. . . contains ‘any and
all’ language, to read into that contract indemnification for an indemnitee’s own negligénce.”

Kmart makes the contextual argument that Faotstpected its employees to assist Kmart
customers in other departments “in the same way that Kmart associates would,” and therefore
Footstar accepted the possibility that a coveredyirjould arise from both Kmart’s negligence and
Footstar’s performanc&® However, Section 3.3 of the Master Agreement expressly limits the work
of Footstar employees to the Footwear Depantmumder ordinary circumstances. It states in
pertinent part that “[Footstar] shall have the righgell only the Licensed Footwear specified in this
Agreement in the Footwear Departments, andtl sekor furnish no other merchandise or services
in the Stores without priavritten permission of [Kmart]?*’ As Footstar observes, Kmart pled that,
at the time of Mrs. Patrick’s injury, Kmart thanot given Footstar prior written permission “to
furnish any services . . . outside the boundaofethe ‘Footwear Department,” and therefore
Footstar’'s assistance of customers outside twwear Department violated Section 3.3 of the
Master Agreemertt?

Footstar agues that Kmart is now bound bwilsgations, and cannot claim that Footstar

employees were expected to assist customers in other departtheidteart responds that its

or expense, arising out of or from any acoider other occurrence.” (emphasis omitted)).
245Buenz 882 N.E.2d at 533;ee Westinghous&0 N.E.2d at 607.
24Dkt. 209 at 4, 13.
24Dkt. 73, ex. 1 at Section 3.3.
248Dkt. 73, 11 26, 27, 58, 59.
24Dkt. 254 at 2-3.
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allegations are not binding judicial admissions off8etwhich would have the effect of removing
the issues from dispuffé— but are legal conclusions about the operation of the contract (which is
an issue for the Court to deciéf@)Kmart relies omMcCaskill v. SCI Management Cotp support
its propositior’>®* However McCaskillis distinguishable becauseditalt only with an attorney’s
oral statements, holding thatt]tje scope of a judicial adssion by counsel is restricted to
unequivocal statements as to matters of fadtand] does not extend to counsel’s statement of his
conception of the legal theory of a casé.”

The allegations in Kmart's amended pleading are more analogous to tSosd.ime R. Co.
v. St. Louis Southwestern Ry. C8SW"), which were determined to be judicial admissitns.
There, the Court prevented plaintiff, the Soonirdenying that it sought recovery for work it had
performed under a contract with defendant, SBétause the Soo had alleged in its amended
complaint that: “the contract called for the Soo ‘to be compensated for services its agents
performed’ . .. [the Soo] ‘provid[ed] the servites. [and] SSW ‘refus[ed] to fully compensate the
Soo. .. ."**® While the Soo’s judicial admissions dealt with factual matters, they also described the
operation of a contractual provisiéti. The same was truelitelp At Home Inc. v. Medical Capital,

LLC, where the Seventh Circuit upheld the district court’'s determination that a plaintiff had

250A judicial admission is binding upon the party making it; it may not be controverted at trial or on appeal of
the same case.” 30B:=B6.PRAC.& PROC.EVID.(Interim ed.) § 7026 (2002).

lKeller v. U.S,. 58 F.3d 1194, 1198 (7th Cir. 1995).

2Seedkt. 228 at 6Rickher v. Home Depot, In&35 F.3d 661, 664 (7th Cir. 2008)(observing that, “[u]nder
lllinois law, the interpretation of a contract pretsea question of law that is decided by the court”).

Z35ee McCaskill v. SCI Management Ca?p8 F.3d 677, 681 (7th Cir. 2002) (Rovner, J., concurring).

#4998 F.3d 677 at 681-82 (Rovner, J., concurring), quoting #BEPRAC.& PROC.EVID. (Interim ed.) § 7026
(2002).

55eeS00 Line R. Co. v. St. Louis Southwestern Ry12%F.3d 481, 483 (7th Cir. 1997)
#9d. (holding that plaintiff's allegations were judicial admissions).
#'See id.
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judicially admitted that an agreement was a “loainiply by labeling it as such in the pleadifgs.

Here, the Court need not decide whethed&cjal admission was made when Kmart alleged
that Section 3.3 required “prior written permdssi for Footstar employees to assist Kmart
customers outside the Footwear Departmi@ritVhether the Court deems Kmart to have judicially
admitted this, or simply interprets Secti®/3 based on its plain and unambiguous language, the
result is the same: prior written permission fr&imart was clearly required by the terms of the
Master Agreemerf® Kmart has argued that Section 3.3weaally modified in 1996, in order to
allow Footstar “to provide services to customarareas of Kmart stores other than the footwear
departments?®' However, Kmart's argument on this point is unpersuasive.

The Master Agreement contains explicit provisions prohibiting oral modification. The
agreement provides: (1) that it “may only beeguthed or modified by written instrument signed by
authorized officers of the partie€?(2) that “[s]ilence, acquiescenaeinaction shall not be deemed
a waiver of any right,” and (3) &t‘'[a] waiver shall only be edfctive if it is in writing . . . .2** Non-
waiver provisions are enforceable in lllinois “and may be strictly construed even when full
compliance with the contract has neeln required for a lengthy period of tint&*”To overcome

contractual language through “words and deéelsyart must provide “clear and convincing

Z8elp At Home Inc. v. Medical Capital, LL.@60 F.3d 748, 753 (7th Cir. 2001).

#9The Court also notes that it is undisputed that Footstar did not receive written permission from Kmart to
operate outside of the Footwear department.

20 5eedkt. 73, ex. 1 at Section 3.3.

1Dk, 228 at 4.

%2Dkt, 208, ex. 5 at 34, 117.10; ex. 7 at 48, 7 21.10.
3Dkt. 71, ex. 1 at 121.8.

#%4Roboserve, Inc. v. Kato Kagaku Co.,.L#%B F.3d 266, 277 (7th Cir. 199@jting Transcraft Corp. v. Anna
Indus. Dev. Corp 584 N.E.2d 1033, 1035 (1991) (finding non-waiver clause remained binding even though contract
was breached continuously for over twenty years).
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evidence [of modification] ¢

Kmart has failed to provide such evidence. Kmart relies only on the deposition testimony
of Roberta KaseliZ® and Footstar’s tacit recognition of the substance of her testifflorvet,
nothing in Ms. Kaselitz's testimony suggests thattsdekintended to modify — or was even aware
of — Kmart and Footstar’s relationship under the Master Agreeitiemn fact, Ms. Kaselitz
repeatedly testified that themas no specific written document outhigiFootstar’s customer service
duties®® Further, though Ms. Kaslitz testified that un-named Meldisco employees orally agreed
with Kmart in “1996/1997” that “Meldisco [Footaf] employees should be treated like any other
[Kmart] associate?™ the language of Section 3.3. remained unaltered between the 1995 Master
Agreement and its 2005 Amendment and Restateffient.

Further, Kmart does not explain how the alleged modification — which would have only
expanded the duties of Footstar employees and increased their exposure to liability — conferred a
benefit upon Footstaf? A contract modification gemally requires new consideratiéfi,expect

in the case of unilateral waiverg&ven if Kmart had at some miorally waived Section 3.3, this

*9d.

2655eedkt. 208, ex. 9, tr. at 194:9 - 195:4; 196:17 - $971:97:7 - 198:20; 217:17- 218:3, 218:23 - 229:9,
224:19-225:17.

%7 5eedkt. 208, ex. 30, ans. 7 (“Footstar is generallp@wf an understanding with Kmart that if a customer
outside the footwear department was palpably in neeabsittance, an employee in the footwear department was
permitted to assist . . . .Whether and to what extent that this understanding was based upon documents, oral statements
... non-verbal communications, generally accepted prinaifl€é®od Samaritanship, basic human morality, or other
sources, is the subject of continuing investigation”).

%8pe dkt. 218, ex. 24, tr. at 82:19 - 83:21.

%9Dkt. 208, ex. 9, tr. at 196:6-196:10; 196:22 - 23;
29d. tr at 252:12 - 253:5.

21Seef3.3 of dkt. 208, exs. 5, 7.

212Seedkt. 228 at 4-5.

237 contract modification must satisfy all the critedfa valid contract, including offer, acceptance, and
consideration.Swinder v. Austin Bank of Chicad#09 N.E.2d 180, 189 (lll.App.1st Dist.2004).
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does not necessarily mean that Footstar agreed to assumed liability for Kmart's nedffgésce.
Footstar observes, “[u]nilateral ‘understandings’ mot enough to give rise to an enforceable oral
contract” under lllinois lavé’

The facts show that, absent “prior wnitt@ermission,” Footstar employees remained
prohibited from “rendering assistance to custonmesther departments.” Thus, Kmart’'s contextual
argument that the parties intended for Footstardemnify Kmart for its own negligence, based on
the overlapping responsibilities of Kmart and Footstar employees, is simply not supported by the
evidence. Because the Master Agreement spedyfloalts indemnification to the acts or omissions
of Footstar, it should not be interpreted as mdiying Kmart for Kmart's own negligence. The
Court also notes that Kmart anddtstar are both sophisticated patiéf Footstar had intended to
indemnify Kmart for Kmart's own negligence, then the parties would likely have effectuated this
intent through “clear and uniquivocal” language, as lllinois courts have long reddired.

B. Equitable Estoppel Against Footstar

Kmart next argues that Footstar should be estopped from claiming that the Master Agreement
does not indemnify Kmart for Kmart’'s own negligenéecording to Kmart, equitable estoppel was
triggered by Liberty’s May 12, 2009 letter to Kmavhich refused to defend and indemnify Kmart
under the Master Agreement in another lawsuit. The letter stated: “If you are requesting that we
[Liberty] indemnify for Kmarts [sic] negligence that would seem to be against public policy.”

In its memorandum, Kmart argues generally thattdukis statement, Footstar’s refusal to

2“See Nat'l Inspection & Repairs, Inc. v. George S. May Intern.800.F.3d 878, 886 (7th Cir. 2010) (holding
that federal courts “will not manufacture contractual obligatthasare not found fairly in the text of the agreement or
that simply do not exist”).

2%Dkt. 254 at 9see Dynegy Mrtg. and Trade v. Multiut Co48 F.3d 506, 515 (7th Cir. 2011).
2%See Westinghousg0 N.E.2d at 607.
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defend or indemnify Kmart for Kmart's own negligence “meets the six elements of equitable
estoppel” articulated iWIDC Mgmt. Inc. v. Sears, Roebuck and*CoHowever, satisfying those
elements would require proof that Liberty knowingilisrepresented or concealed a material fact
(the falsity of which was unknown to Kmart ), athat Liberty intended or expected Kmart to act
in reliance upon the misrepresentation, which Kmart did, to its own detriffent.
No estoppel factor appears to be satisfied utieee facts. First, while contracts purporting
to indemnify an indemnitee against its own ligence are not against public policy in 1llingis,
any statement to the contrary would be a misstateaiéaw, not of fact. Further, even assuming
that Liberty could bind Footstar in this lawstiitough statements it made to Kmart in an unrelated
matter, Kmart has put forth no evidence that Lipkrnowingly misrepresented a material fact with
the intent or expectation that Kmart would aatdalance. Whether Liberty even made a definitive
representation is debatable, as the vague and noncommital language “seem to be” is used. Further,
Kmart fails to demonstrate that it believed Liiyés claim, which occurred in 2009, and relied upon
it to its own detriment. Kmart argues generallgtttKmart was prejudiced because it had to incur
defense costs and settlement amounts in variswssiles.” However, Liberty’s February 12, 2008
letter shows that, at least in tluigse, Liberty provided reasons for its denial of coverage that were
wholly unrelated to public policy. Without more, Kmart's equitable estoppel argument must fail.
C. Equitable Estoppel Against Liberty

Kmart argues that Liberty is estopped frdemying coverage for any reason under the rule

277520 N.E.2d 1164, 1167 (IIl.App. 1st Dist. 1988).
2’%JDIC, 520 N.E.2d at 1167 (internal citations omitted).

2%See Buen882 N.E.2d at 530, n. 1 (noting that “contracts that clearly and explicitly provide indemnity against
one’s own negligence are valid and enforceable”).
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articulatedGriggs v. Bertram?®° Liberty responds that the facts®figgsare “far afield from this
case,” because “Kmart never notifig.iberty] of the accident, so herty could not investigate and
consider whether coverage was owé&d.”

UnderGriggsand its progeny, “an insurance carrier may be estopped from asserting the
inapplicability of insurance . . . despite &at contractual provision excluding the claim from
coverage.® This may occur if, “after timly notice, adequate opportunity to investigate a claim,
and the knowledge of a basis for denying or jaesg insurance coverage, the insurance carrier
fails for an unreasonable time to inform the insured of a potential disclaifhérdelay of at least
eighteen months has been held unreasonable under New Jers&y law.

We begin by examining whether Kmart providedely notice to Liberty. It is undisputed
that, by August 14, 2006, “Kmart had all the infotioa it needed to tender the Patrick Lawsuit to
Footstar.® However, Kmart's first verified requestrfmsurance coverage from Footstar did not

occur until January 24, 206%. With no certificate®®” responsé® documentatior®® or timely

20Dkt 209 at 15seeGriggs v. Bertram88 N.J. 347, 355-356 (N.J. 1982).
#IDkt. 253 at 16.

82SegGriggs v. Bertram88 N.J. at 355-356ed. Home Loan Mortgage Corp.Scottsdale Ins. Cp316 F.3d
431, 446-47 (3d Cir. 2003).

*d. at 364-265.

24d, at 360-361 (internal citations omittede also Fed. Home Loan Mortg. Coigi6 F.3d 431 at 447 (20-
month delay was unreasonable).

2 SOF 1 90; KRESP1 1 90; dkt. 207 at ex. 12, tr. VVol. I, 182:8-14.
ZCRESP (additional facts) 1 44 KREP1 { 44; dkt 211, ex. 35.
#'FRESP (additional facts) 26-27; KREP1 26-27, dkt. 211, ex. 7.

28 mart admits that “Michael Mital [of Footstar] testifl that he had not seen the May 23, 2007 letter prior
to his deposition and that he had no reason to believe ghigtttér was not sent to Maureen Richards on or about May
23, 2007, and that when asked whether she had recetopg af the May 23, 2007 letter Maureen Richards answered,
‘I don’'t know.” SeeKREP1  24; dkt. 208 ex. 56 at 120:15-18, ex. 57 at 100:20-101:11).

89%5eeFSOF 113; KRESP1 113 (Kmart disputes Footstar’s statement that mention of the May 23, 2007 letter
is absent from Juris, but provides no evidence to the contrary).
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followup to point to*° Kmart is unable to substantiatedtaim that it provided notice to Footstar
earlier, on May 23, 2007*

Despite Kmart’'s delay in giving notice, Litig's claim notes reflect that Liberty was
nevertheless aware of Footstar’s potential liabégyearly as June 7, 2007. An entry recorded by
Liberty’s claims handler on that date reflectsiterview with Alex Sehat, and states: “[w]hile
attempting to pull a box, the box fehd struck the plaintiff . . . [Mr. Sehat] doesn't know who
exactly was pulling the box at the tin@” The entry continues:“Customer does not want us to
make contact with plt [plaintiff's] attorney or Kntiaremployee at this time as we are not yet a party
in this case 2%

While Liberty had received actual notice oéttlaim, the “timely notice” requirement for
equitable estoppel does not appear to be satisfie@Grigigs andFederal Home Loan Mortgage
Corp. v. Scottsdale Insurance. Citwe parties seeking equitable remedies had both provided timely
notice of their respectivdaims to the insurerThe New Jersey Supreme Court note@rilggsthat
the insured had notified his insurer of a potentiaingl“shortly after” the incident giving rise to
liability, and had “promptly forwarded” a copy of the complaft.Similarly, in Federal Home

Loan, the Third Circuit observed that the insured sought coverage “within three weeks” after the

insurer was ordered by a Magistréteprovide a copy of the Poli&/: Even if the Court credited

20ER1 (additional facts) 30; KREP1 30. Kmart does not dispute that it did not follow-up with Footstar until
January 24, 2008.

215ee McPartlin v. CIR653 F.2d 1185, 1991 (7th Cir. 1981) (noting that without return receipt, party could
not show that it notified the opposing party by mail).

225eedkt. 215, ex. 20 at 138.
299,

294443 A.2d at 353-54.

295316 F.3d at 436.
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Kmart with notifying Liberty in May of 2007, this would have been an eight month delay in
providing notice. If we look to Kmart's January 2088er, the delay would be closer to 17 months.
In either event, Kmart's notice to Liberty cannot be considered “timely.”

More than this, the facts do not show thdidriy’s own delay in disclaiming coverage met
the eighteen-month threshold articulate@inggs andFederal Home Loa®® By June 12, 2007,
Liberty’s intent to deny coverage had crystalizethdrty’s claims handler wrote, “I expect we will
be brought in as a party to the caséhe near future and we mumst prepared for the same. If that
is the situation we will look to tender the claim to Kmart . »”."This position was further
solidified in an August 17, 2007 entry from Libegy¥ichael Idasper, reflecting that he “would
resist a tender from Kmart if it comes as they would be responsible for stacking the shelves and
securing the stroller’®® While it is true that Liberty never contacted Kmart to inquire whether
Kmart desired a defense under the Poiféyjberty expressly denied coverage in its February 12,
2008 response letter to Kmad®X. This was roughly eight months after Liberty had decided to
disclaim coverage. Liberty’s delay, while nosignificant, does not come close to the length of
delay described iGriggs andFederal Home Loaff*

Though Kmart acknowledges receipt of the Lipsrtetter, Kmart claims it did not become

aware of “any specific reasons” for Liberty’s denial of coverage until December 31, 2009, when

2%See idat 361;see also Fed. Home Loan Mortgage Co8d.6 F.3 at 447 (equitable estoppel was appropriate
remedy where insurer’s failure to notify insured of disclaimer met 18-month threshold articulatragyis).

297Dkt. 208, ex. 20 at 134.

28 RESP  63; ex. 20 at 132.

295eeKSOF 1 61.

30 SOF 1 67; LRESP { 67; dkt 208, ex. 3.

%1See Griggs88 N.J. at 360-361 (18 month deldy@d. Home Loan Mortg. CorB316 F.3d at 447 (20-month
delay).
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Liberty filed its motion to dismiss this ca¥@. It is true that Liberty’s motion based its denial of

coverage on Kmart's failure to comply with the Policy’s “timely notice,” “no action,” and
“voluntary payments” requirements, in addition to Liberty’s stance that the Master Agreement
showed no possibility for coveradf. In contrast, Liberty’s February 2008 letter stated only that
Footstar “is not responsible for the referencedncl[under the Master Agreement] as it is not a
product liability incident.®* While Liberty’s letter was limited in scope, it was sufficient to place
Kmart on notice of the fact that kart would need to continue defengiitself. By that point, Kmart

had already obtained counsetizonducted several depositidfisUnder these facts, Kmart cannot
claim there was a “long lapsetohe without any indication [of disclaimer] . . . during which the
insured justifiably expect[ed] to be protected by the carrier and [could] not, except at risk of
forfeiting coverage, act for itself . . 3%

The Court might be more sympathetic to Kmart's arguments if Kmart had provided earlier
notice of the Patrick incident téootstar. However, where Kmart has itself — without explanation
—delayed providing notice of the claim, it seatissngenuous for Kmart to seek equitable remedies
based on Liberty’s equally unreasonable delay in disclaiming coverage. Consequently, the Court
in its discretion denies Kmart's request to appé/New Jersey doctrine of equitable estoppel to bar
Liberty from disclaiming coverage under the Policy.

Kmart also argues that Liberty should beitajly estopped from asserting that Footstar’s

employee was acting outside the scope of hiseynpént, because Mr. Llerena’s claim notes show

302Dkt. 209 at 16seedkt. 50 (Liberty’s motion to dismiss).

3035eedkt. 50.

30MDkt. 208, ex 23 atl.

35FR1 (additional facts) § 35; KRESP1 { 35; Dkt. 211, ex 7 at 119:19-22.
308See Griggs443 A.2d at 362.
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that he initially considered this argument, but leéeorded that he “[did] not think arguing that [Mr.
Sehat] was ‘outside the course and scopki®Employment’ [would be] likely to succeeli”
Equitable estoppel requires that the estopped party’s conduct induced reliance in their opponent
which caused that opponent to act to his own detriffém¢mart argues that it relied on Liberty’s
“decision not to defend Footstar on this groubyg'not rebutting the potential argument, and that
it would be “unjust for Liberty Mutual to concedhat Mr. Sehat was acting in the scope of his
employment,” and then change course latere CThurt finds that Mr. Llerena’s internal opinions
on strategy do not amount to a concession onpihiist, and certainly do not appear intended to
induce Kmart's reliance. Consequently, we decline Kmart’'s request to equitably estopp Liberty
from asserting arguments related to Mr. Sehat’s scope of employment.

D. Indemnification for Footstar’s Relative Fault

As discussed above, the Master Agreement immlemnifies Kmart for negligence “arising
out of” the “performance or failure to perforngf Footstar and should not be interpreted to
indemnify Kmart for its own negligence. Thusetmdemnification obligation of Footstar and
Liberty depends upon a factual determination oféhetive fault of Footstar in causing the Patrick
injury. Kmart asserts that its potential liability to the Patricks was based on three factors: “(1) a
Footstar employee, Mr. Sehat, negligently caus[ihg]car seat to fall on Judy Patrick; (2) the car
seat [being] a Kmart item of merchandise; and (3) evidence that the car seat had not been secured

in the stroller.?® Liberty and Footstar denyithas to the first factof? Since apportionment of

307Seedkt. 209 at 17; dkt. 208, ex. 20 at 115, 117.

308 Seeknorr v. Smegl836 A.2d 794, 799 (N.J. 2003).
S0 SOF § 104.

SIFRESP 1 104; LRESP { 104.
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fault was not previously adjudicated, there remargenuine issue for trial as to the amount of
Footstar’s relative fault — if any — in causing Mrs. Patrick’s inftiry.

E. Settlement Amount

The undisputed facts show that Kitesettlement amount of $300,000.00, plus a $10,000
Kmart gift card, was reasonable. Not only were Mrs. Patrick’s past and estimated future medical
expenses already beyond the $300,000.00 varkjberty had estimated the upper range of a
verdict at $600,000.08° Further, the eventual settlement was $40,000.00 below the mediator’s
recommendation of $350,000.00, and Footstar hagiglmaceded that the settlement amount was
reasonablé'*
VIIl. AFFIRMATIVE DEFENSES

A. Liberty

Liberty argues that Kmart “never [sought] Liberty’s consent for the Patrick settlement,” and
therefore violated the Policy’s “no voluntary payments” and “no action” provistoisie no
voluntary payments provision states: “No insureéiti except at the insured’s own cost, voluntarily
make a payment, assume an obligation or inouxpense . . . without [Liberty’s] consefit The
no action clause provides that no organization “hégha under [the Policy] . . . to bring [Liberty]

into a suit asking for damages from an insui@d; . . to sue [Liberty],” unless the person or

3See Blackshare v. BanfieB57 N.E.2d 743, 746 (lll. App. 5th Dist. 2006) (finding that where an agreement
does not indemnify the indemnitee for its own negligeneeintiemnitor is only obligated to indemnify percentage of
fault attributed to indemnitor).

81 SOF 11 106-107; FRESP 19 106- 107; LRESP {f10G6-dkt 208, Exs, 20, 25 at tr. 216:4-12.
313K SOF  108; FRESP { 108; LRESP { 108; dkt 208, ex 20 at 82-83.

314,

319d. at 27.

Skt 73, ex. 2 at 15.
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organization is recovering on a final judgment or “agreed settler¥éntTo be “agreed,” a
settlement must be signed by Liberty’s authorized representgtive.

According to Liberty, Kmart’s breach of theprovisions excuses Liberty’s performance
under the Policy*® The undisputed facts show that Lilyastas aware of the Patrick mediation, and
refused to contribute anything to settlem&hEurther, after an unsuccessful mediation, Sedgwick’s
claims handler informed Liberty of Kmart's attempts to settle the litigdtfomhough Liberty’s
claims handler refused to contributgything, she did not object to settlem&atThere can be no
dispute that Kmart settled the Patrick Lawsior a reasonable amount, and in reasonable
anticipation of liability. Moreover, as discusssabve, Liberty had unjustifiably denied a defense
to Kmart. Under these circumstances, New Jdeseyolds that Liberty has forfeited “the right to
control settlements®®

It is well established under New Jersey law #ratnsurer’s “unjustified refusal to comply
with its contractual obligation to defend include forfeiture of the insurer’s right to insist on
compliance . . . with prohibitory policy conditighsuch as no action and no voluntary payméits.
Further, as observedihe Fireman's Fund Insurance Co.v. Security Insurance Co. of Hariford
an insurer “delays unreasonably in investigating and dealing with a claim asserted against the

insured,” the insurer may “make a good faith reasonable settlement” and then recover from the

317|d'

18,

31Dkt. 206 at 26-27.

32K SOF 1 99; FRESP 1 99; dkt. 2@, 19 at tr. 88:21-89:20, 90:7-23.

321K SOF 1 100; FRESP 1 100; dkt. 208, ex. 19 at tr. 142:16-143:6.

322|d.

$3The Fireman’s Fund Ins. Co.v. Security Ins. Co. of Hartf86¥ A.2d 864, 868 (N.J. 1975).
324d. (quoting “Liability Insurer — Refusab Defend,” 49 A.L.R.2d 694, 743-754 (1956)).
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insurer, despite a policy provision “requiring acquiescence by the insurer in the settf@n&inté
Liberty unreasonably refused to defend Kmart, Kmaas entitled to “protect [its] own interest in
minimizing a potential liability.**® Consequently, Liberty’s affirmative defenses here fail.
Liberty also argues that its performancexsused because Kmart failed to provide notice
of the claim “as soon as practicable afiecoming aware that the [Policy] may appi¥/."Kmart
counters that: (1) Kmart provided timely notice to Liberty as soon as Kmart became aware of the
Policy, (2) Liberty cannot prove it was prejudicedthy timing of Kmart’s notice, and (3) Liberty
waived the right to deny coverage for untimely notiéeWe address each argument in turn.
Kmart first argues that its notice to Libertysstamely because “[a]n insured cannot be aware
that the Policy may apply to an occurrence sskend until it knows that the Policy exists . %2°.”
Indeed, New Jersey law holds that delayed netilldbe excused where the insured is unaware of
insurance coveragé’ However, Kmart's claim that it was unasahat “Footstar had any insurance
at all”*is complicated by the fact that the Magigreement expressly required Footstar to obtain
liability insurance®®?and it was Kmart’s practice to obtaincbstore Certificates of Insurance from

its vendors®® While we acknowledge that Kmart would matve been able to discern the Policy’s

39d. (citing Isadore Rosen and Sons, Inc. v. Sec. Mut. Ins.29a4.N.E.2d 380, 382 (1972)).

$2%6See id(stating that the express or implied breach dhanrer’'s covenant “leaves the insured free, despite
the limiting policy provisions, to protect his own interest[s]”).

821Dkt. 206 at 18-19.

328Dkt. 209 at 18-24.

329d. at 18-19.

33%affiliated FM Ins. Coyv. Kusher Cq.627 A.2d 710, 714 (N.J. Sup. Ct. 1993) (citing cases).
%IDkt. 209 at 19.

%37d. at 718.1.

333Dkt. 205, ex. 7 at 134, 179-180.
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provisions from such a certificate, it would halaced Kmart on notice of the insurer’s identity.

Kmart further argues that Footstar's Jus)e2007 notice of the lawsuit to Liberty was
sufficient as to Kmart, both because actual nagisefficient to trigger the duty defend, and because
contractual provisions in the Policy itself authoriF@mtstar to act on Kmart’s behalf in “all matters
pertaining to the insurance afforded by the Poly.Kmart’s actual notice argument is the better
of these two, as it does not appteat Footstar was acting fémart when it contacted Liber6®

However, even if the Court accepted thabtstar’s June 6, 2007 notice to Liberty also
constituted notice on behalf of Kmart, this woulit e more than a year after Kmart’'s counsel was
alerted to Mr. Sehat'’s status as a Footstar employee by his August 14, 2006 intérviaws,
Footstar's notice to Liberty in June 2007 — nearly one year after Kmart had the necessary
information to tender the claim — could not constitute timely notice on behalf of Kmart.

Kmart's best argument is that Liberty cansiodw it was appreciably prejudiced by untimely
notice, a requirement under New Jersey ¥wLiberty admits that it was able to perform the
investigation that it wanted to perfoiwith respect to the Patrick Lawstit. Liberty retained two
independent medical examinétand concedes that there were no other witnesses in the Patrick

Lawsuit that Kmart should have interview®t Liberty does not allege that it would have defended

33K mart, however, maintains that it did not obtain a Ciegté of Insurance until after settlement of the Patrick
Lawsuit. SeeL. SOF | 282; KRESP2 § 282.

%39d. at 20.
336Dkt. 208, ex. 20.
3K mart SOF 40.

3%3ee, e.g., Cooper v. Gov't Employees Ins, 287 A.2d 870, 874 (N.J. 1965) (finding that to excuse
performance, carrier has the burden to show both bfaie notice provision and “appreciable prejudic8ggendorf
v. Selective Ins. Co. of An6.79 A.2d 709, 715 (N.J. App. Div 1996).

33% SOF 1 86; LRESP { 86; dkt 208, ex 19 at 84:20-22.
340K SOF 1 93; LRESP 1 93: dkt 208, ex 20, pp 80, 82, 110.
34K SOF 1 87; LRESP 1 87; dkt 208, ex 19 at 84:12-15.
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or indemnified Kmart in the Patrick Lawsuit hiaceceived earlier notice of the claim or incidé&Ht.
Finally, there can be no dispute thithe settlement amount was reasondtleUnder these
circumstances, Liberty has failed to show prejudiog therefore Kmart’ s violation of the Policy’s
notice provision does not excuse Liberty’s performance under the agreement.

B. Footstar

Footstar argues that Kmart breached Sedt& of the Master Agreement by failing “to
timely advise [Footstar] of any lawsuit, claior, proceeding for which an indemnity is provided
pursuant to [the Master Agreementiichby failing to cooperate with Footsf4t.Footstar contends
that this breach defeats Kmart’s recovery under the Master Agre&mastFootstar observes, we
noted in our April 14, 2010 order that, under lllinois law, failure to comply with a notification
condition precedent in an insurance policy bansecage regardless of prejudice to the instffer.
Kmart responds that the Master Agreement’s imgiécation provision was merely “incidental to
[its] main purpose,” and that timely notice was not an express condition precedent to
indemnification®*’ Kmart argues that, under ordinary contmatciples, Footstar must show it was
prejudiced by Kmart's untimely notice or failure to cooperate in order for either violation to be
considered a material breach excusing Footstar’s perfornfénce.

As an initial matter, we agree with Kmart tiredemnification is only incidental to the main

purpose of the Master Agreement, which auttexiFootstar to operate footwear departments in

34K SOF 1 114; LRESP | 144; dkt 208, ex 1.

34 SOF Y 111; FRESP § 111, dkt 208, ex 3.

349Dkt. 220 at 32-34seedkt 73, ex. 1 at 118.3.

*9d.

348Dkt. 72 at 6, citingCountry Mut. Ins. Co. v. Livorsi Marin, In222 I1l.2d 303, 317 (lll. 2006).
34Dkt. 209 at 27.

348, at 28.
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Kmart stores. Footstar cites several lllinois caséding that the unexcused breach of an insurance
policy’s notice provision will defeat an insured’s right to reco¥tand argues that the same
standard applies to contractual indemnity provisthslowever, the cases cited by Footstar in
support of this proposition only observe tangentially that there is “analogy between contractual
indemnity and formal insurancé*and that the two are “simila?>* This does not mean that they
are the same. lllinois courts have distinguished the rules governing “professional sellers” of
insurance and their policies from companies involved in a sales contract, for example, where defense
or indemnity is merely incidental to the contract's main purpdsiinois law teaches that
“indemnity contracts are to be construed in the same manner as any other ctftiEus, the
Court will interpret the contract to give effectthe intent of the parties by examining the relevant
languag€® Under this rubric, the terms and phrases contained in the contract will be given “their
ordinary and natural meaning,” absent any express language to the cthtrary.

Here, the plain language of the Master @gment does not signify notice or cooperation as

a condition precedent to Footstar’'s indemnification obligafiband the Court will not read such

34%See Country MutuaR2?2 1ll.2d at 317Am. Safety Cas. Ins. Co. v. City of Waukedm 07-1990, 2009 WL
855795, *6 (N.D. Ill. Mar 30, 2009).

30Dkt 220 at 32.
¥1See Jinwoong, Inc. v. Jinwoong, 810 F.3d 962, 967 (7th Cir. 2002).
%2See Dextor Corp. v. Whittaker Corp26 F.2d 617, 619-21 (7th Cir. 1991).

¥33ee, €.9., Ervin v. Sears, Roebuck and468.N.E.2d 243, 250 (lll.App. 5th Dist.1984) (finding that party
to a sales contract who is not a “professional seller"safriemce should be accorded “a greater degree of freedom” than
an insurer enjoys in investigating the allegationghaf complaint “for the purpose of determining” whether its
contractual obligations have been triggered).

$4applied Industrial Materials Corp. v. Mallinckrodt, Ind.02 F.Supp.2d 934, 938 (N.D. lIl. 2000), citBgptt
Stainless Steel, Inc. v. NBD Chicago Ba6#®5 N.E.2d 293, 297-98 (1993).

%5See LaSalle Nat'l Trust, N.A. v. ECM Motor (@ F.3d 140, 144 (7th Cir.1996ewis X. Cohen Ins. Trust
v. Stern 696 N.E.2d 743, 751 (Il App.Ct. 1st Dist. 1998).

%% aSalle Nat. Trust, N.A. v. ECM Motor C@6 F.3d 140, 144 (7th Cir. 1996).
%Dkt 73, ex. lat 18.3.
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a requirement into the contra@ét There is no evidence that the parties intended for either party’s
failure of timely notice or cooperation tosjpify the other party’s non-performance of its
indemnification obligations. In fact, the agment’s non-waiver provision suggests just the
opposite, expressly indicating that a party’s iratshall not constitute a waiver of any rigfs.
Under lllinois law, courts will look to the entiragreement, in order to give effect to each
provision®® In this case, the Master Agreemenaashole suggests that Kmart's notification and
cooperation obligations were only incidental tatain purpose, and that their violation would not
be a material breach.

Under lllinois law, “only a material breach of a contract provision will justify
non-performance by the other part{:"Failure of performance will constitute a material breach if
performance “was sine qua nowf the contract’s fulfillment**? In determining this, the court will
look to, among other things, whether “the breach caused disproportionate prejudice” to the
non-breaching part}? In this case, Footstar argues tihatas prejudiced by Kmart’s “inexcusable
delay,” because Kmart “passed up multiple oppatieesito settle the case for less than the amount
it eventually paid.**Indeed the facts show that Mrs. Patrick made a pre-suit settlement demand on

Kmart for $210,000.00 on January 26, 268@&nd a $185,400.00 offer of judgment on July 31,

#BAbsent plain and unambiguous language to the contaryts will not interpret notification clauses as a
condition precedent to indemnificatioBoulevard Bank Nat Assoc. v. Phillips Med. Sys Int'l B8Y1 f. Supp. 357,
365 (N.D. Ill. 1993).

%9d. at par. 21.8.

%60Mallinckrodt, 102 F.Supp.2d at 938.

%180orys v. Rudd566 N.E.2d at 315 (collecting cases).

%23ahadi v. Cont'l lll. Nat'l Bank & Trust Co706 F.2d 193, 198 (7th Cir.1983).
%3Arrow Master, Inc. v. Unique Forming Ltdl2 F.3d 709, 715 (7th Cir.1993).
34Dkt. 220 at 38.

3FRESP (additional facts) § 16; KREP1 { 16.
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20073 However, the facts surrounding Footstar’s participation in the eventual $310%00.00
settlement suggest that Footstar, through itg@ndiiberty, would not have contributed anything
to previous settlement opportunities. Liberty admits that it refused to contribute anything to
settlement because it believed Footstar had no liability exp&8imerther, Footstar has already
admitted that the eventuRhtrick settlement amount was reasonable.
Under these circumstances, we agree with Kmart that earlier notice to Footstar would only
have resulted in earlier denial of coverd@end thus Footstar haslél to demonstrate prejudice
from Kmart’s untimely notice. Consequently, vild that Kmart’'s violation of the Master
Agreement’s notice provision did not excuse Footstar’'s performance under the agreement.
Footstar alternatively argues that Kmart were entitled to any rights under the
indemnification provision, Kmart has waived those rightsUnder lllinois law, “[w]aiver arises
from an affirmative act, is consensual, and @ief the intentional relinquishment of a known
right.”*”2 A waiver need not be express and may be implied from the acts, words, conduct, or
knowledge of the waiving parfj? As discussed above, the Masigreement contains a non-waiver
provision that may only be overcome by a writing signed by the waiving fafpotstar does not

allege that such a writing exists, but instead argues that Kmart waived its right to indemnification

%°SeeFRESP (additional facts) 11 38, 39; KREP1 11 38, 39.

%™This figure includes a $300,000.00 payment plus a $10,000.00 Kmart gift®aedSOF { 102; FRESP
1 102; LRESP 1 102; dkt 208, exs. 15, 25, 40, 40A.

38 SOF 1 99; FRESP 1 99; dkt. 2@&. 19 at tr. 88:21-89:20, 90:7-23.
%% SOF 1 111; FRESP ¢ 111, dkt. 208, ex 3.

$70Seedkt .209 at 29.

$7Dkt. 220 at 30.

372Crum, 620 N.E.2d at 108&eePPM Fin., Inc. v. Norandal USA, In@297 F.Supp.2d 1072, 1087 (N.D. III.
2004).

$7Crum, 620 N.E.2d at 1080.
%74d. at 21.8.
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by failing to notify Footstar of thBatrick claim within a reasonable tini€.

As we have already mentioned, non-waivausks are enforceable in lllinois, and may be
strictly construed “even when full compliance wilie contract has not been required for a lengthy
period of time.®”® However, “the weight of authority iflinois holds thafnon-waiver] provisions
can be waived by [the] words and deeds of thegsrso long as the waiver is proved by clear and
convincing evidence3"’ Here, Footstar points only to Kmatonsiderable delay in asserting its
right to a defense, which does not amount to @adrconvincing evidence that Kmart affirmatively
waived a known right by its words or actions.fdot, Kmart's attempted notification in May 2007,
and its executed notification on January 24, 2008, show(thatt did in fact seek to assert its rights
under the indemnification provision. Under these circumstances, we find that Kmart’s initial
silence does not sufficiently establish an implied waiver by Kmart of any rights under the Master

Agreement’®

¥5Seedkt. 220 at 29-32.
%*Roboserve, Inc. v. Kato Kagaku Co., L&B F.3d 266, 277 (7th Cir. 1996).

71d. (quotingChicago College of Osteopathic Med. v. George A. Fuller T6 F.2d 198, 202 (7th Cir.
1985)).

38%See Robosery@8 F.3d at 2772PM Finance 297 F.Supp.2d at 1080.
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VIIl. CONCLUSION

For the reasons stated herein, Kmart's Motion for Summary Judgment on Counts One
Through Five of its Second Amended Complaint and on Defendants’ Affirmative Defenses is
granted in part and denied in part [dkt. 20Bkfendant Footstar’s Motion for Summary Judgment
is denied [dkt. 211] and Liberty’s Motion for Summadudgment is denied [dkt. 205]. Further status
set for April 12, 2012, to discuss the remaining issues in the case.
IT IS SO ORDERED.

ENTERED: March 30, 2012 Mm

UNITED STATES MAGISTRATE JUDGE
Susan E. Cox
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