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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: DAIRY FARMERS OF AMERICA, INC. )

CHEESE ANTITRUST LITIGATION ) Master File No. 9 CV 3690
) MDL No. 2031
)

THIS DOCUMENT RELATES TO: ) Judge Robert M. Dow, Jr.

IndirectPurchaseActions

)
)

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants’ motion thsmiss Indirect Purchaser Plaintiffs’
Consolidated Class Action Complaint [497]. Rtee reasons state below, the Court grants
Defendants’ motion. In additioputative Intervenors’ motion tmtervene [723] is denied.

l. Background

This multi-district litigation—composed of garate consolidated actions by both Direct
Purchaser Plaintiffs and Indirect Purchasexriffs—has been pending for approximately six
years now. Detailed descriptiors the underlying facts of ¢éhcase can be found in Judge
Hibbler’'s opinion on Defendds’ motion to dismiss the Direct Purchaser Plaintiffs’ complaint,
In re Dairy Farmers of Am., Inc. Cheese Antitrust Ljtig67 F. Supp. 2d 880, 885-90 (N.D. IIl.
2011) (hereinafter DFA I”), and in this Court’'s opinioron Defendants’ motion to dismiss
Indirect Purchaser Plaintiffs’ federal claims,re Dairy Farmers of Am., Inc. Cheese Antitrust
Litig., 2013 WL 4506000, at *1-4 (N.D. IlAug. 23, 2013) (hereinafteDFA II”).

This opinion is closglrelated to the Court’BFA Il opinion, as it concerns Defendants’
motion to dismiss the Indirect Plaintiffs’ statevizlaims as raised in their Consolidated Class
Action Complaint [483]. The Courtdapts the detailed factual histooy the case as set forth in

DFA | andDFA 1l, and highlights only those facts necessary to address the present motion.
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A. Factual Background

Indirect Plaintiffs allegethat Defendants and Schreibeodés, Inc. conspired to fix,
stabilize, raise, and maintain the prices ai<sl1 & 11l milk and prodats containing Class | &
[l milk. The basic allegation is that Defendartought all of the Class 11l milk futures on the
Chicago Mercantile Exchange (“CME”) coverirgg certain period of time. Defendants then
monopolized the CME’s Cheese Spot market.,(the only commodity exchange market for
cheddar cheese in the United States), which allegedly caused an increase in the USDA’s milk
rate, which in turn increased the price of Defents’ milk futures and the nationwide price for
finished dairy products sold to consumers. Té¢hain of events allowed Defendants to profit
from both (a) the artificially high price of milkutures and (b) the artificially high price of
finished dairy products. Indired®®laintiffs contend that Defendt&s’ scheme injured them by
forcing them to overpay for finished dairy products, namely various types of cheese. The named
Plaintiffs are citizens of eightsstates (Arkansas, California, Florida, Kansas, Michigan,
Minnesota, North Carolina, and New York) whtegedly purchased Defenua’ finished dairy
products during the relevant timerjpels in their respective states.

B. Procedural Background

The “indirect” component of this MDL, asurrently set forth inindirect Plaintiffs’
Consolidated Class Action Cotamt [483 (under seal)], is agposed of four class-action
lawsuits brought by and on behalfsi-called indirect-purchaseraitiffs, filed at various times
in various courtsRudman v. DFANo. 2:09-cv-00134 (D. Vt. May 29, 2008)/aun v. DFANo.
2:11-cv-00219 (D. Vt. Sept. 13, 201Bsmann v. DFANo. 11-cv-4428 (Kan. Dist. Ct. Dec. 15,

2011); andRogers v. DFANo. 5:13-cv-00034 (D. Vt. Feb. 19, 2013).



In DFA I, the Court addressed Defendants’ motitmndismiss three of these class-action
complaints [160, 197, 287], grantinge motions as they related liadirect Plaintiffs’ federal
antitrust claims, but leaving opeine question of whether the Couvould exercise jurisdiction
over Indirect Plaintiffs’ relat state-law claims. [365.] Appraxiately six months later, the
Court granted Indirect Plaintiffs’ request file a Consolidated Class Action Complaint to
present their remaining state-law allegations to the IC{ir6.] Indirect Paintiffs filed their
Consolidated Class Action Complaint undgeal on February 25, 2014, invoking various
antitrust, consumer-protection, and unjust-enrichment laws frerait/int states at issue. [483.]

C. Indirect Purchaser Plaintiffs’ Consolidated Class Action Complaint

Indirect Plaintiffs’ Consolidated Clasaction Complaint wends its way through the
antitrust laws of eight states, picking up related consumer-protection and unjust-enrichment
claims along the way. All said, Indirect Plaintiffgise three counts, which they label (1) State
Statutes, (2) Violation of StatStatutes, and (3) Unjust Ecitiment. Decoded, these counts are
best read as (1) Price-Fixing and Conspjird2) Monopolization, and (3) Unjust Enrichment.

1. Counts | and II: Antitrust and Consumer-Protection Claims

While Counts | and Il of Indirect Plaiffs’ Consolidated Class Action Complaint sound
in antitrust law, for variouseasons, Indirect Plaintiffs wermable to bring claims under the
antitrust statutes of twof the eight states at issue: Arkassand Florida. For those two states,
Indirect Plaintiffs brought their antitrust claimmder the states’ consumer-protection statutes
instead. See Ark. Code § 4-88-107; Fla. Stat. § 501.204. Indirect Plaintiffs also invoked the
consumer-protection laws of California (CBlus. & Prof. Code § 17200) and North Carolina

(N.C. Gen. Stat. § 75-1.1) addition totheir invocation of the antitist statutes of those states.



Although Indirect Plaintiffs hae alleged violations of a miof both state antitrust and

their consumer-protection claims.

Count I: Count II:
Price Fixing and Conspiracy Monopolization
State
. Consumer . Consumer
Antitrust . Antitrust .
Protection Protection
Arkansas Ark. Code Ark. Code
8 4-88-107 8 4-88-107
California Cal. Bus. & Prof.| Cal. Bus. & Prof. Cal. Bus. & Prof.
Code § 16726 Code § 17200 Code § 17200
Florida Fla. Stat. § 501.204 Fla. Stat. § 501.2
Kansas Kan. Stat. Ann.
8 50-112
Michigan Mich. Comp. Mich. Comp.
Laws § 445.772 Laws § 445.773
Minn. Stat. .
Minnesota| 88 325D.51 & I\é“ggsgtgtz
325D.53 '
N.Y. Gen. Bus.
New York Law § 340
North N.C. Gen. Stat. N.C. Gen. Stat. N.C. Gen. Stat.
Carolina § 75-1 8§ 75-1.1 § 75-2.1
2. Count llI: Unjust Enrichment Claims

consumer-protection laws in Counts | andtHey do not distinguish between the two. For
purposes of this opinion, however, delineatisnmperative. Accordingly, the following chart

provides a breakdown of Counts | dhddistinguishing Indirect Plaiiffs’ antitrust claims from
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Without specifying the laws of any particutate, Indirect Plaintiffs allege in Count Il

Legal Standard on Motion to Dismiss

profits and return the overpayments to them in restitution.

that Defendants were unjustly enriched by Itigirect Plaintiffs’ overpayments for Defendants’

finished dairy products. Indire®laintiffs ask the Court to disrge Defendants of their unjust

The purpose of a Rule 12(b) motion to dismissasto decide the merits of the case, but

4

rather to test the sufficiency of the complai@ibson v. City of Chicagd®10 F.2d 1510, 1520



(7th Cir. 1990). In the context afmotion to dismiss, the Court takes as true the facts as set forth
in the complaint along with all reasonable inferenddailin v. Shopko Stores Operating Co.,
LLC, 771 F.3d 994, 995 (7th Cir. 2014). To surviviewde 12(b)(6) motion to dismiss, the claim
first must comply with Rule 8(&)y providing “a short and plaistatement of the claim showing
that the pleader is entitled to relief,” Fed. R. CivB()(2), such that thdefendant is given “fair
notice of what the * * * claim isand the grounds upon which it rest&ell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007) (quoti@gpnley v. Gibson355 U.S. 41, 47 (1957)). Second,
the factual allegations in the alaimust be sufficient to raisedlpossibility of relief above the
“speculative level,” assuming that all ofettallegations in the complaint are treE.O.C. v.
Concentra Health Servs., In@96 F.3d 773, 776 (7th Cir. 2007) (quotingombly 550 U.S. at
555). “A pleading that offers ‘labels and conctuss’ or a ‘formulaic recitation of the elements
of a cause of action will not do.Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigrombly
550 U.S. at 555). However, “[s]pecific facts @@ necessary; the statement need only give the
defendant fair notice of what the * * * claim is and the grounds upon which it r&stskson v.
Pardus 551 U.S. 89, 93 (2007) (citingvombly 550 U.S. at 555).
lll.  Antitrust Standing

In granting Defendants’ prior motion to dis® the federal antitrust claims raised by
Indirect Plaintiffs in their (then three sepajatdass-action complaints, the Court held that
Plaintiffs lacked antitrust standing to bring teadaims under the “directness inquiry” set forth
in Associated General Contractors of Californiag. v. California State Council of Carpenters
459 U.S. 519 (1983) (hereinaftehGC’). DFA I, 2013 WL 4506000, at *9-14. But the Court

left open the questions &ivhether and how th&GC factors apply to each of the varicsiate



antitrust claims that Plaiiffs seek to bring.ld. at *15 (emphasis added). Those questions are
now before the Court.

Defendants argue that)(the Court should applixGCto the state-law claims, dismissing
them for lack of antitrust standing,)(2ven if the Court does not appAGC to the state-law
claims, the Court should still dismiss thosairtls under state-law renemess principles, and
(3) the dismissal (under eéh theory) should apply tolleof Plaintiffs’ claims {.e. antitrust,
consumer protection, and unjust enricimihenot just the antitrust claims.

In deciding whether to applAGC to state-law antitrust claims, the Court looks to
whether the relevant state supreme court atedegislature has spoken to the issue. Bex
R.R. Co. v. Tompkin804 U.S. 64, 78 (1938)ean v. Dugan20 F.3d 255, 260 (7th Cir. 1994).
“In the absence of guiding decisions by the stateghest court, [federal courts] consult and
follow the decisions of intermediate [state] apgklcourts unless there is a convincing reason to
predict [that] the state’s ¢lhest court would disagreeXDT Sec. Servs., Inc. v. Lisle-Woodridge
Fire Prot. Dist, 672 F.3d 492, 498 (7th Cir. 2012).

Indirect Plaintiffs allege that Defendantsvhaviolated the antitrust laws of six states:
California, Kansas, Michigan, Mhesota, New York, and North f@ina. Defendants argue that
the state legislatures or the highestrts in each of these six states have issued clear directives
that courts interpretingheir state’s antitrust statutes stebdbllow federal law, and Indirect
Plaintiffs (predictably) disagredut before beginning a state-btate analysis, the Court notes
two general topics that are relevant insal states: (1) harmonization provisions andl{i)ois

Brick repealer statutes.



A. Harmonization Provisions

A harmonization provision—which can eithiee statutory or deved from the common
law—says that a state’s antitrust laws shoulddael in harmony with federal antitrust laws. All
six of the states at issue have such provisiDegendants point to thegeovisions as proof that
the states would apphGC. Indirect Plaintiffs disagreearguing that (1) harmonization
provisions apply to determine whqualifies as prohibited conduaipt who has standing to sue,
and (2) even if a state hasharmonization provision, there ndheless must be clear guidance
under the state’s law for applyidgsC.

Both parties are correct, depending onemehyou look. Some states have interpreted
harmonization provisions narrowly, excludingethncorporation of feeral law regarding
antitrust standing. Sdsorix v. Crompton Corp.736 N.W.2d 619, 626 (Minn. 2007) (noting that
“[tlhe desire for harmony bewen federal and state antitrdatv relates more to prohibited
conduct than to who can bring a laws' such that state courtseafnot required * * * to abide
by federal antitrust standing limitations” (citi@pmes v. Microsoft Corp646 N.W.2d 440, 446
(lowa 2002) (noting that the purpose of lowalgtitrust harmonization atute was to “achieve
uniform application of the state and federaldaprohibiting monopolistic practices,” not to
define who can sue under antitrust law))).

That being said, other courts have appWegdC to state antitrust law based solely on
harmonization provisions. See,g, In re Refrigerant Compressors Antitrust Liti¢013 WL
1431756, at *10 (E.D. Mich. Apr. 9, 2013)THiis Court shall also apply th&GC test to the
claims asserted under the laws of the three retestates with harmonian provisions * * *.);

In re Dynamic Random Access Memory Antitrust Li6d6 F. Supp. 2d 1072, 1095 (N.D. Cal.

2007) (hereinafterDRAM).



Still other courts have plag it safe, punting the issue absent clear guidance from the
state in question. See.g, In re Potash Antitrust Litig.667 F. Supp. 2d 907, 943-44 (N.D. Ill.
2009) (“[T]his Court is hesitant to decideho may be a proper ptdiff under Michigan’s
antitrust laws without any sigh&om an authoritative judiciabr legislative source.”yacated
and remanded on other groundsib nom. Minn-Chem, Inc. v. Agrium In657 F.3d 650 (7th
Cir. 2011);In re Flash Memory Antitrust Litig643 F. Supp. 2d 1133, 1153 (N.D. Cal. 2009)
(“This Court, however, is reticent to adopt an across-the-board rule that a state’s harmonization
provision, whether created by statute or common law, is amppgie means of predicting how
a state’s highest court would rukegarding the applicability AGC to state law antitrust claims.
Neither party has provided the Court with tleguisite, individualizednalysis on a per state
basis to enable the Court tender such a determination.’ljy re Pool Prods. Distrib. Mktg.
Antitrust Litig, 946 F. Supp. 2d 554, 5&.D. La. 2012) (“TheAGC factors apply to standing
inquires under state antitrust laws only te éxtent that a state has adopted them.”).

The Court is persuaded that the presesfca statutory harmomation provision (either
statutory or common lawgbsent any countervailing statutolgw or case law from a state
appellate courtis sufficient to permit alistrict court to apply feéeral antitrust-standing law—
including AGG—to claims brought under thatate’s antitrust laws.

First, the plain language of the harmotima statutes at iseg—disseminated by the
states’ supreme courts and/or legislatures—offersuch limitation, instrumg instead that each
respective state’s antitrust laws be read hiarmony with federal antitrust laws, absent
contradictory statkaw or policy. Seee.g, Mailand v. Burckle572 P.2d 1142, 1147 (Cal. 1978)
(California); Kan. Stat. Ann. §0-163(b) (Kansas); Mich. CgmLaws § 445.784(2) (Michigan);

Minn. Twins P’ship v. State592 N.W.2d 847, 851 (Mn. 1999) (Minnesota)Sperry V.



Crompton Corp.863 N.E.2d 1012, 1018 (N.Y. 2007) (New York)adison Cablevision, Inc. v.
Morganton 386 S.E.2d 200, 213 (N.C. 1989)qiith Carolina). It seemsdd, then, that a district
court would read a nornxistent exception into a state’srh@nization provision as its prediction
of how the state’s highest court would rule on g8sie. The safer prediction is to assume that the
state court would apply the ptalanguage of the provision.

Second, (as discussed in more detail beltve) fact that many state legislatures found it
necessary to repeal the Supreme Coutiisois Brick decision—a federal antitrust-standing
opinion—implies that absent the repeal, thmois Brick antitrust-standing rulevould have
applied to the states’ laws under theespective harmonization provisions( if the states’
harmonization provisions didn’t incorgaie federal antitrst-standing lawillinois Brick repealer
statutes wouldn’t have been necessary).

Third, antitrust standing is nétrticle 11l standing; the vergoncept of atitrust standing,
which existsin addition to Article Ill standing® is so intertwined with substantive antitrust
principles that it would be cowsrintuitive to assumthat states would not read this body of law
in harmony with the remainder of the Suprenm€s substantive antitrust opinions. Indeed, the
entire premise of the glicially-created “antitrust standing” inquiry sterfiem the fact that the
plain language of the Clayton £g standing provision is exceiedly broad, and so the Supreme
Court derived a set of narrowing factors influentydthe same policies that gave birth to the
antitrust laws in the first place. S&&C, 549 U.S. at 536—-38. Thus, aghreshold matter, the
Court will follow the plain language of theasés’ harmonization provisns and adopt federal
antitrust-standing law in apphg the states’ antitrust lavadbsent contrary authority.

But to be clear, a harmonization provision does not guarantee that a state wik@gply

Even states with a harmonizati provision have the authority teject the pplication ofAGC if

! Seeg.g, Loeb Indus., Inc. v. Sumitomo Cqrp06 F.3d 469, 480-81 (7th Cir. 2002).
9



AGC conflicts with existing state law (statutory or common law). For exampleotix, the
Minnesota Supreme Court first rejected thedader notion that its common-law harmonization
provision automatically incorporated federal antitrust-standing law, and then, in a separate
analysis, specifically regted the application &AGC under Minnesota antitrust laworix, 736
N.W.2d at 626-29 (“Even viewed as guidepoasther than requirements, tA&C factors are

not harmonious with our antitrust law.”). It is tlsiert of analysis that makes the Court’s decision
more academic than effectual, since the idexaiion of a harmonization provision is only the

first step in deciding whether aagt supreme court would apply tR&C factors, with an
assessment of the state’s extant amttstanding law a necessary follow-up.

B. [llinois Brick Repealer Statutes

Although the standing provision in § 4 oetRlayton Act is broad—permitting civil suits
by “any person who shall be injured in his business or property by reason of anything forbidden
in the antitrust laws,” 15 U.S.C. § 15—tlfeupreme Court has endorsed several limiting
principles such that not every person, howdaegentially injured by aantitrust violator, has
standing to sue. Sd&due Shield of Virginia v. McCready¢57 U.S. 465, 472—75 (198 awaii
v. Standard Oil C9.405 U.S. 251, 263 n.3 (1972) (observingttthe lower federal courts were
“virtually unanimous in concludg that Congress did hintend the antitrudtaws to provide a
remedy in damages for all injuries that might@eimably be traced to an antitrust violation”).

One such limiting principle (of particularlesance here) came frothe Supreme Court’s
lllinois Brick decision, where the Court held that indirpctrchasers of bricks lacked antitrust
standing where their alleged damages werasmed by the amount of overcharge passed onto
them from the direct purchasetéinois Brick, 431 U.S. at 730-3McCready 457 U.S. at 474

(“[T]he Court found unacceptable the risk of dogtive recovery engendered by allowing both

10



direct and indirect purchasers to claim dge® resulting from a single overcharge by the
antitrust defendant. The Court found that the $pied recoveries andifjative burdens that
would result from a rule requimng that the impact of an oxegharge be apportioned between
direct and indirect purchasers could undermiree abtive enforcement of the antitrust laws by
private actions.” (citations omitted)AGC, 459 U.S. at 912 (“We obsved that potential
plaintiffs at each level in the distribution chawould be in a position to assert conflicting claims
to a common fund, the amount of the alleged cvarge, thereby creating the danger of multiple
liability for the fund and prejudice to absent plaintiffs.”); see dlsehh 306 F.3d at 481
(“IMinois Brick holds that the direct purchaser from tiéeged antitrust violator(s) is the one
with the right of action; those further remaviEom the illegal arrangeent may not (under the
federal antitrust laws, at least) bring their own actiondtifjj] Bhd. of Teamsters, Local 734
Health & Welfare Trust &nd v. Philip Morris Inc. 196 F.3d 818, 825 (7th Cir. 1999) (“[O]nly
the immediate purchaser of goodsynsae under the antitrust laws.”).

Sincelllinois Brick came down in 1977, antitrust defentahave tried to stretch its
application to stand for the proposition that “deselant cannot be sued under the antitrust laws
by any plaintiff to whom it does not sell (nrom whom it does not purchase),” but, as the
Seventh Circuit has noted, “[s]uch a rule woalininate in one fell swoop all competitor suits
based on exclusionary practices,” which isstap that the Suprent@ourt has never taken.”
Loeh 306 F.3d at 481. And the Supreme Court sgbently clarified tht “the chain-of-
distribution inquiry inlllinois Brick was meant only to praaie duplicate recoveryld. (citing
McCready 457 U.S. at 468-70); see aisb at 482 (“The reason the plaintiffs’ suit itinois
Brick failed was not because the defendantsrditsell to them. Rather, it was because the

defendantslid sell to a third party who * * * couldecover for any injury they claimed.”).

11



Six years later, in 1983, the Supremeufoissued another opinion on antitrust
standing—AGGC—providing a six-factor test for examny the link between a plaintiff's harm
and a defendant’s wrongdoing: (1) the causainection between the violation and the harm;
(2) the presence of improper majv(3) the type of injuryand whether it was one Congress
sought to redress; (4) the diredseof the injury; (5) the specula nature of the damages; and
(6) the risk of duplica recovery or complex damage apportionméoeh 306 F.3d at 484
(citing AGC, 459 U.S. at 537-45). The “broad proposition” emanating #@&T is that “a party
cannot recover when others more directly injured arertedte to state a claimltl. at 489.

At first glance, there appears to be some overlap betwedhirtbes Brick doctrine and
the AGC six-factor test. In generdboth tests relate to the directiseof a plaintiff's injury. And
specifically, several of thAGC factors—especially factor mber six—echo the Court’s ruling
in lllinois Brick. SeeLorix, 736 N.W.2d at 628 (holding that the “complexity of apportionment
and risk of duplicative recoverie$actor “was at the heart dflinois Brick’s bar to indirect
purchaser suits”). However, other courts have been quite clear in holdintjribat Brick and
AGC present separate, distinct inquiries. $e# Bhd. of Teamsters, Local 734 Health &
Welfare Trust Fund v. Philip Morris Inc196 F.3d 818, 825 (7th Cil.999) (noting that the
“direct-purchaser doctrine dllinois Brick and the directrjury doctrine ofAssociated General
Contractorsare analytically distinct” and arerfilependent obstacle[s] to recovery’iiel 306
F.3d at 475 (“We find thdtlinois Brick presents no obstacle to anyté plaintiffs’ claims but
that the claims of the scrampper dealers are precluded undédé&sC”); DFA Il, 2013 WL
4506000, at *14 (noting th&GC, and specifically its “directness inquiry,” “presents a separate

hurdle to Indirect Purchasers’ claims”); see d@mthard v. Visa USA Inc734 N.W.2d 192,

12



198-99 (lowa 2007) (adoptingGC despite its repealer statut&anne v. Visa USA Inc723
N.W.2d 293, 298-300 (Neb. 2006) (same).

This delineation betweeHlinois Brick and AGC is important because in reaction to
lllinois Brick, multiple state legislatures—including the Egtures of all but one of the states at
issue here—passed “repealer statutes” abragdtie Supreme Court’s @hibition of indirect-
purchaser actions as articulatedlimois Brick. The key question is how, dt all, these repealer
statutes impact theddirt’'s application oAGCunder each state’s law.

To answer that question fully, the Coumust (and will) review the language of the
repealer statutes at issue, as well as thevaptecase law interpreting those statutes. But the
Court notes that while a¢ast 25 states enacted repealer statutes in respdhis®i® Brick (see
Lorix, 736 N.W.2d at 627), the Courtnet aware of any legislatvaction by any state expressly
rejectingAGC. The fact that so many stgttook action imesponse tdllinois Brick shows that
states are quite capable of rejecting federal antitrust law when they see fit tdldooso Brick
was decided in 1977 anflGC in 1983, so state legislatures have had ample time to pass
equivalent “repealer statutes” regardid@C. On the other hand, theoGrt recognizes that by
enacting a repealer statute, each state has takenaation to differentiate its antitrust-standing
law from the federal landscape. In additidaspite the Seventh Circuit’s recognition thiatois
Brick and AGC represent separate and distinct hesdlthis Court cannaiverlook the overlap
between some of theGC factors and thdlinois Brick inquiry, which is not surprising since the
AGC test was, at least in some ways, influencedllyois Brick. See,e.g, Wrobel v. Avery
Dennison Corp.No. 05-cv-1296, 2006 WL 7130617 (Kan.sDiCt., Feb. 1, 2006) (state court
opinion), available at [574-1, at 6] (“Becaus®GC incorporates, rather that repudiates, the

principles oflllinois Brick,” one could argue thadrrisdictions rejectindllinois Brick would also

13



reject theAGC standing test since its broagplication would preclude rsg if not all, indirect
purchaser suits. In other words, apply&@C in a jurisdiction that recognizes indirect purchaser
suits could effectively negate thegislative or judicial rejection ofllinois Brick.” (quoting
McCarthy v. Recordex Sef80 F.3d 842, 851 (3d Cir. 1996))). But sde (“Although this
argument has some intuitive appeal, it fails to consider #@C*andlllinois Brick address two
analytically distinct aspectsf antitrust standing.” (quotindMicCarthy, 80 F.3d at 851)).

Ultimately, while the Court recognizes thamgdar policy concerns may have motivated both

lllinois Brick and AGC, they remain separate and distinct tests. Accordingly, to determine

whether a state’s repealer statute hasiampact on the state’s willingness to apgl&C, the
Court must review the specific language of thmesder statute and any associated case law.

C. State-by-StateAnalysis

With assistance from the parties, the Goww “undertake[s] th back-breaking labor
involved in deciphering the state aftitrust standing ieach of th[e] states on this motion” to
determine whether to apply th&GC factors that the Court apetl in dismissing Indirect
Plaintiffs’ federal antitrust claimsn re Flash Memory Antitrust Litig643 F. Supp. 2d at 1153.

1. California

Standing Provision:

Much like the standing provisn in the Clayton Act, Califmia’s Cartwright Act is broad

in scope, permitting “[@a]ny person who is injured in his or her business or property by reason of

anything forbidden or declared unlawful by this dieapto bring an antitrust action. Calif. Bus.

& Prof. Code § 16750 subd. (a).

14



Harmonization Provision:

California’s harmonization provision is baseadcommon law, and is well-recognized in
the California Supreme Coulayworth v. Pfizer, In¢.233 P.3d 1066, 1082 n.18 (Cal. 2010)
(explaining that thdllinois Brick repealer statute was necessegause federal antitrust cases
are otherwise treated as applicable anth@ntative on Cartwright Act questiondyjailand v.
Burcklg 572 P.2d 1142, 1147 (Cal. 1978)arin Cty. Bd. of Realtors, Inc. v. Palss&@%9 P.2d
833, 835 (Cal. 1976) (noting that‘lang line of California caseshas recognized that federal
cases interpreting the Sherman Act are applicibbtate antitrust cases because “both statutes
have their roots in the common lawQnty. of Tuolumne v. Sonora Cmty. Ho&36 F.3d 1148,
1160 (9th Cir. 2001) (“[T]he Cartwrightct, Cal. Bus. & Prof. Code § 16706t seq. was
modeled after the Sherman Act.”). The Califarrf8upreme Court has rejected arguments that
judicial interpretations of the Sherman and @ayActs “apply fully” to California’s antitrust
laws, noting that “[ijnterpretationsf federal antitrust law are atost instructive, not conclusive,
when construing the Cartwright ActAryeh v. Canon Business Solutions, ,Ir892 P.3d 871,
877 (2013); see alsbamsun Electronics Co., Ltd. v. Panasonic Gorg7 F.3d 1199, 1205 n.4
(9th Cir. 2014).

lllinois Brick Repealer Statute:

The California legislature took actiéfw]ithin months of the decision,”i(e., prior to the
AGC decision), introducing Assembly Bill No. 3222 (1977-1978 Reg. Sess.) to piiwend
Brick “from having any effect on judicial ierpretation of the Cartwright ActClayworth 233
P.3d at 1082. The bill passed unanimously, attd a provision to the As standing provision
stating that a person injured by an antitrustatiml may bring suit “regardless of whether such

injured person dealt directly ardirectly with the defendantCalif. Bus. & Prof. Code 8§ 16750

15



subd. (a), added by Stats. 1978, ch. 536, 8 1, p. 1693; se€lalsworth 233 P.3d at 1082
(citing Union Carbide Corp. v. Superior Cou@79 P.2d 14, 19-20 (Cal. 1984)).

Supreme Court/Appellate Court Law:

California’s intermediate appellate court has endorsed the application AGthéactors
in interpreting California’s antitrust laws, despite the staféreois Brick repealer statute. See
In re Flash MemonAntitrust Litig, 643 F. Supp. 2d at 1151-52 (applym@C under California
law, noting that while the California Supreme Cduwat not reached the issue, at least one of its
intermediate appellate courts has appA&siC to its antitrust laws (citinginci v. Waste Mgmt.,
Inc., 43 Cal. Rptr. 2d 337, 338—-39 (Cal. 1995))). Butlseee Capacitors Antitrust Litig.2015
WL 3398199, at *13 (N.D. Cal. Mag6, 2015) (“The application oAGC to California state
antitrust claims has recenthecome murky, and that murkiness persuades the E&@should
not be applied.”). The Nintlircuit has also applied th&®GC factors to assess standing under
California antitrust law (albeit “more liberally”noting only that the scope of the directness
inquiry is broader under Californitaw based on the state’s repeal IBinois Brick. See
Knevelbaard Dairies v. Kraft Foods, Inc232 F.3d 979, 987-91 (9th Cir. 2000); see also
Clayworth 233 P.3d at 1077 (citingGC andVinci as cases that dealith antitrust causation,
and then noting that these casegehaothing to say on the genéktapic that concerns us: when
(as here) causatidrasbeen properly alleged, how areitmist damages to be measured?”).
Analysis:

The Court agrees with the re Flash Memory Antitrust Litigationourt, which followed
Vinci in applying theAGC factors to antitrust claims @aght under the Cartwright Act. The
Court is mindful that, as the Ninth Circuit memted, California’s antitrusttanding provision is

broader in some respects than federal antisizding law because @alifornia’s repealer
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statute, but the Court alsocognizes that California’s repker statute applied only tdlinois
Brick, andlllinois Brick and AGC are separate inquiries. Skere Refrigerant Compressors
Antitrust Litig, 2013 WL 1431756, at *10. Absent any bimgliCalifornia law to the contrary,
the appellate court decision Winci and the moderately-defeteal harmonization provision
remain the best indicators of how the CalifarSupreme Court wouldddress the issue, and
both lean in favor of applyingGCto claims brought under the Cartwright Act.

2. Kansas

Standing Provision:

Kansas also has a broadly-worded antitstianding provision, staig that a cause of
action “may be brought by any person who isneguin such person’s business or property by
reason of” an antitrust violanh. Kan. Stat. Ann. § 50-161(b).

Harmonization Provision:

Kansas is one of the two states at eéssuth a statutory haramization provision. See
Kan. Stat. Ann. § 50-163(b) (“Excepts otherwise provided isubsections (dand (e), the
Kansas restraint of trade act shall be construddhimony with ruling judiial interpretations of
federal antitrust law by the Unitestates [S]upreme [Clourt. If sl judicial interpretations are
in conflict with or inconsistent with the expeeprovisions of subsectig(t), the provisions of
subsection (c) shall control.”). The harmonizatioavsion also is echoed in Kansas’s case law.
SeeQO’Brien v. Leegin Creative Leather Prods., In821 P.3d 799, at *5 (Kan. Ct. App. 2014)
(noting the Kansas legislature’s recent amendroktite Kansas Restraint of Trade Act, and the
legislature’s instruction that “its provisions whle ‘construed in harmony’ with the United States
Supreme Court’s antitrust decisions’tifog Kan. State. Ann. 2013 Supp. 50-163(b), (S)nith

v. Philip Morris Cos., InG.335 P.3d 644, 652 (Kan. Ct. App. 201dame). The Supreme Court
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of Kansas has noted that while it is “certainlyefgeeable” that it would apply federal antitrust
law in interpreting Kansas’s antitrust laws ahdt such law would be “persuasive authority,”
ultimately federal antitrust law “is not bindingpon any court in Kansas interpreting Kansas
antitrust law.”Bergstrom v. Noag974 P.2d 520, 531 (Kan. 1999).

lllinois Brick Repealer Statute:

Similar to other states, Kansas’s repeatatute provides that @ause of action may be
brought “regardless of whether such injured person dealt directly or indirectly with the
defendant.” Kan. &t. Ann. 8§ 50-161(b).

Supreme Court/Appellate Court Law:

Neither the parties nor theoGrt have located any appellate court decisions in Kansas
discussing antitrust standing. Atal# one Kansas district courte(, Kansas’s trial court) has
addressed the issue, concludingttkansas courts should apiC despite its repealer statute:

Because“AGC incorporates, rather than repudiates, the principles of
lllinois Brick,” one could argue that jurisdictions rejecting lllinois Brick would
also reject the AGC standing test siiitsebroad application would preclude most,
if not all, indirect purchaser g8. In other words, applyindGC in a jurisdiction
that recognizes indirect pehraser suits could effectively negate the legislative or
judicial rejection ofilllinois Brick.

Although this argument has some intugtigppeal, it fails to consider that
“AGC and lllinois Brick address two analytically stinct aspects of antitrust
standing.” INAGC, the Court was primarily concerned with the remoteness of the
plaintiff's injury and whether it was tofar removed from the antitrust injury to
warrant a section 4 remedy. “This inquiryjrato the determin&n of ‘proximate
cause’ in the negligence context, is $eildnd resists the esof hard-and-fast
‘black letter’ rules.” Inlllinois Brick, however, the Court crasd a bright-line rule
that focused “exclusively on the risk duplicative recovery and potential for
overly-complex damages and apportionmeralculations.” Viewed in this
context, the Court finds that teGC standing test may begpplied to this action
even though the KRTA specifically contplates indirect purchaser suits. The
Court, therefore, agreesttv Defendants that “the KRTAoes not implicitly grant
standing to every antitrugilaintiff who characterizehimself as an ‘indirect
purchaser.”
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Wrobel No. 05-cv-1296, 2006 WL 7130617, available[3T4-1, at 6—7] (internal citations
omitted). Several federal courts have also appA&LC to antitrust-standing questions under
Kansas law. See.g, Orr v. Beamon77 F. Supp. 2d 1208, 1212 (D. Kan. 1999%RAM 516 F.
Supp. 2d at 10945ahagian v. Genera CorR009 WL 9504039, at *6 (C.D. Cal. July 6, 2009);
In re Refrigerant Compressors Antitrust Litig013 WL 1431756, at *10.
Analysis:

In Kansas, the only known state court to cit&@C elected to adopt and apply tA&C
test, despite the state’s repealltiois Brick. SeeWrobel| No. 05-cv-1296, 2006 WL 7130617,
available at [574-1, at 6] [T]he Court finds that th&GC standing test may be applied to this
action even though the KRTA spectiily contemplates indirepurchaser suits); see als®rr,
77 F. Supp. 2d at 1211 (“In finding no Kansas cases to the contrary, the court concludes that
standing under the Kansas antitrggtutes requires an antitrust injury similar to that required
under the Sherman and Clayton ActsDRAM 516 F. Supp. 2d at 1093-94 (holding that
Kansas courts “would support application of &@Ctest in assessing antitrust standing”).

Although the court inn re Potash Antitrust Litigatioelected not to followVrobe| Orr,
or DRAM in its decision not to applAGC in interpreting Kansas’antitrust laws, see 667 F.
Supp. 2d at 944, the court did not cite any authadtytradicting those cases, and simply found
the supporting authority to be insuffictehis Court is not persuaded by tRetashanalysis,
and instead finds the well-reason@ttobel opinion to be more indicative of how the Kansas
Supreme Court would adeks the application &GC.

Nor is the Court persuaded by the Kansas dasgsnention the fact that federal antitrust
law is not binding on Kansas courts. Segy, Bergstrom 974 P.2d at 531Q'Brien v. Leegin

Creative Leather Prods., Inc277 P.3d 1062, 1068 (Kan. 2012). First off, these are not antitrust-
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standing cases, and they do not addia&C. But perhaps more persuasively, since the
Bergstromand O’Brien decisions, the Kansasgislature has amended KRTA provide that it
“shall be construed in harmony with ruling judiciaterpretations of fedal antitrust law by the
United States supreme court.” Kan. Stat. AnB08L63(b). Accordingly, rd absent any binding
authority to the contrary, the Court is perde@d that the Kansas Supreme Court would apply
AGCin interpreting antitrust standing under KRTA.

3. Michigan

Standing Provision:

Michigan affords a right to sue under dstitrust reform act to “[a]ny * * * person
threatened with injury or injured directly ardirectly in his or her business or property by a
violation of th[e] act."Mich. Comp. Laws § 445.778(2).

Harmonization Provision:

Michigan is the other sttat issue with a statutoharmonization provision. See Mich.
Comp. Laws § 445.784(2) (“It is thetent of the legislature that oonstruing all setions of this
act, the courts shall give due deference terpretations given by the federal courts to
comparable antitrust statutescliding, without limitaton, the doctrine of pese violations and
the rule of reason.”YSalmon v. City of Cadilla2005 WL 3416119, at *5 (Mich. Ct. App. Dec.
13, 2005) (“[Blecause Michigan’s antitrust legishn is patterned after federal antitrust
legislation, federal court destons applying the Sherman Aetre persuasive authority in
interpreting the [Michigan Antitrust Reform Act].”Mercy Mem’l Hosp. v. Porterl999 WL
33326821, at *3 (Mich. Ct. App. Dec. 21, 1999) (sari#igs v. Fed. Home Loan Mortg. Coyp.

581 F. App’x 461, 468—69 (6th Cir. 2014).
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lllinois Brick Repealer Statute:

Michigan’s repealerstatue extended antitrust standing aoy person “threatened with
injury or injured directly or indectly.” Mich. Comp. Laws 8§ 445.778(2).

Supreme Court/Appellate Court Law:

The only opinion from a Michigan court citidgGCis a circuit court opinioni.g., not an
appellate-court decisionyhere the court applieflGC despite Michigan’s repealer statute:
[T]his Court agrees with Defendants that it does not necessarily follow that
Michigan’s repeal of thdllinois Brick rule also eliminated théssociated
General Contractorstanding requirements. The Supreme Couitlimois Brick
made clear that its decision addressedly whether there should be a bar on
“indirect purchaser” suits. It expresstd[id] not address the standing issue,”
explaining that the “indirect purchaser” gtien is “analytically distinct from the

qguestion of which persons have sustained injuries too remote to give them
standing to sue.”

Stark v. Visa U.S.A. Inc2004 WL 1879003, at *4 (Mich. Ci€Ct. July 23, 2004) (citindflinois
Brick, 431 U.S. at 728 n.7.). TH&tark court also noted that “while Michigan appellate courts
have not developed a test for determining whetaantiff's injury is too remote to permit suit
under [the Michigan Antitrust Refm Act], the Act reques courts to givedue deference to
interpretations given by the federal coutdtscomparable antitrust statutesld. (citing Mich.
Comp. Laws § 445.784(2)). This nuanced usténding of the diinction betweetilinois Brick
and AGC, coupled with this application of thegmh language of Michigan’s harmonization
provision, have inspiredther courts to applAGC to questions of antitrust standing under
Michigan law. Seeg.g, In re Ductile Iron Pipe Fittingsndirect Purchaser Antitrust Litig2013
WL 5503308, at *15 (D.N.J. Oct. 2, 2013y re Cathode Ray Tube Antitrust Liti013 WL
4505701, at *9 (N.D. Cal. Aug. 21, 2013); re Refrigerant Compressors Antitrust Liti@013

WL 1431756, at *10Sahagian 2009 WL 9504039, at *@)RAM, 516 F. Supp. 2d at 1094.
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Analysis:

The combination of theStark decision and Michigan’s harmonization provision
persuades the Court that the MicdmgSupreme Court would apply tR&C factors to assess
antitrust standing, and the Court sees no ecielém the contrary, bding or otherwise.

4. Minnesota

The Court need not delve heavily into Miso& law, as the Minnesota Supreme Court

has already made clear that th@&@C factors conflict with Minnesota antitrust law.

Standing Provision:

“Any person” injured by an antitrust violation may sue under Minnesota’s antitrust law.
Minn. Stat. § 325D.57.

Harmonization Provision:

“Minnesota law is generally interpreted consistently with federal antitrust laoviX,
736 N.W.2d at 626 (citiniylinn. Twins P’ship v. Stat®92 N.W.2d 847, 851 (Minn. 1999)).

Illinois Brick Repealer Statute:

“In 1984, our legislature added the wordsédity or indirectly’to Minn. Stat. § 325D.57
to make clear that, contrary litinois Brick, Minnesota antitrust law paits indirect purchasers
to recover.”Lorix, 736 N.W.2d at 626-27.

Supreme Court/Appellate Court Law:

The Minnesota Supreme Court is the only knastate supreme court to reject (in most
part, at least) # adoption of theAGC factors.Lorix, 736 N.W.2d at 632 (“Th&GC factors

*** do not provide the benchmark forastding under Minnesota antitrust law.”).

22



Analysis:

In light of Lorix, the Court will not apply thé&GC factors to Plaintiffs’ claims under
Minnesota law.

Importantly, though, despite holding that the lower courts “erred in apph@1g” the
Lorix court nonetheless notelat its rejection oAGC “d[id] not necessarily mean that Lorix
ha[d] standing.'Lorix, 736 N.W.2d at 630. Thus—although the Court is jumping the gun a bit by
addressing this here—it is relewao understand what antittestanding rules Minnesota does
apply before deciding whether Plaintiffsagihs would pass muster that court.

In spite of its refusal to adoGC, the Lorix court still acknowledged that some of the
AGC factors overlap with Minnesdtaantitrust-standing inquirySpecifically, the court noted
that “[w]hile Minnesota courts should analyzealeged injury’s relation to the goals of antitrust
law by identifying the markets involved, the market analysis is not the focus of the standing
inquiry.” Lorix, 736 N.W.2d at 628. Theoart also noted that “iether the damages are
speculative[] is relevant to stamgi under the Minnesota antitrust lawld. And most
importantly here, the court conaatthat despite the broad language of its astitprovision,
“there are injuries so remotely related to antitrust violations that courts simply cannot provide
relief,” such that “[s]tandinginder Minnesota antitrust law mus¢ defined by some prudential
limits informed by foreseeability, proximate causmnoteness, and relation of the injury to the
purposes of the antitrust law; otherwise, alnast antitrust violation wuld provide almost any
citizen with a cause of actionising from the resulting rippteof harm throughout the state’s
economy.”ld. at 631.

Lorix (the indirect purcheer) bought tires that wemmanufactured with price-fixed

chemicals.Lorix, 736 N.W.2d at 622-23. Refusing define the outer limits of standing under
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Minnesota law, the court held that Lorix hadnslimg because “she is an end user of a consumer
good whose price was inflated by anticompetitivaduct earlier in the @in of manufacture,”
and that “as an end user, Lorix is the party most likely to be injured by an anticompetitive
overcharge because she is the only party in thenaf purchase who cannot pass on part or all
of that overcharge.ld. at 631. The court affirmatively jected any “market-participant
requirement,” and held that “indirect purches of goods manufactured with price-fixed
components” had standing soe under Minnesota lawd. at 628. However, the court did give
one example of an indirect-purchaser injurgttivould be too remote establish standing:
namely, the Visa/Mastercard litigation cases wheonsumers alleged that they paid more for
consumer goods due to Visa anddtacard’s illegal tyingf debit card services with credit card
servicesld. at 632 (citingGutzwiller v. Visa USA, Inc2004 WL 2114991 (Minn. Dist. Ct. Sept.
15, 2004)). It was the fact that the overchargfesnming from these violations “were passed on
to consumers in the form of higher pricea essentially every goodold in the state of
Minnesota” that led th&orix court to declare that consunsanding should not “allow[] every
person in the state to sue for an antitrust timtasimply by virtue of his or her status as a
consumer.’ld.

To round out this analysis, the Court mpisgdict whether the Minnesota Supreme Court
would find that Indirect Plainffis have antitrust standing undk®linnesota law without relying
on theAGCfactors. As a starting point, the injury héeertainly more remote than the injury in
Lorix. In Lorix, the alleged antitrust-violatorg€., the chemical manufacturers) sold chemicals
to tire manufacturers, who produced tires that vessentually sold to consumers. The path from
the price-fixed thingi(e., tire chemicalsjo the end produci.€., consumer tires) was short and

narrow (or, as thd.orix court described it, “relatively tmused”), and thdist of affected
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individuals and entitiese(g, tire manufacturers, tire wholesa#tistributors/retailers, and tire
consumers) was small. Here, the alleged antitrisd&tors dealt in spatheese and milk futures
bought and sold on a commodities exchange, whielgedly translated to higher prices in the
physical markets of milk and cheese productsigfied dairy products) across the country. The
leap from the commodities exchange to the vast end-user market here is sizeable, and making
that leap would result in a g@mt of standing to any inddual who purchased any product
containing milk or cheese in the United Statesb&alear, the ubiquity of the end-user product
is not the problemi.g., there is no too-big-to-sue doctrinéyt such a scenario presents a red
flag as to the potential remoteness of the alleged injury. For example, while the chaiixin
could be described as pyramidal (increasing ze §iom the original violators to the secondary
and tertiary markets), the chain that Indirect ilis present begins with a similar pyramid but
adds an exponentially larger tier to the bottthrat overshadows the actual offense. In other
words, by extending the alleged antitrust violateeross markets and then further extending it to
include all consumers of finished dairy prothycindirect Plaintiffs have transformed a
“relatively focused” antitrust scheme into atdirted and overly broaairangement that masks
the underlying violation and highlights thameteness of Indirect Plaintiffs’ injury.

In addition, Lorix was a “component” case, whethe price-fixed product was a
component of the end-user produltd. at 633 (“Antitrust laws* * * provide a remedy for
consumers who have purchased goods manufactuite price-fixed components.”). But here,
the spot cheese and milk futures areaarhponents of finished milk products. I2#€A 11, 2013
WL 4506000, at *14 n.13 (noting dh “the causal @nnection is even more attenuated and
complicated here * ** because the allegedly price-fixed products are not components of the

finished goods.”). Further, in addition to coniregthat it would stillconsider certain of thaGC
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factors, the Minnesota Supreme Court faviyalited the Minnesota district courtGutzwiller
decision, which denied standing aoplaintiff who was “not a consumer * * * in the allegedly
restrained market.Gutzwiller, 2004 WL 2114991, at *6; see alsorix, 736 N.W.2d at 628
(noting that while it's not “thdocus of the standing inquiry,” turts should analyze an alleged
injury’s relation to the goalsf antitrust lawby identifying the markets involved”)d. at 626
(noting that “the purposes of khesota and federal antitrust lane the same,” and that “[t|he
primary purpose of antitrust laws is to protect interbrand competition” (c8tage Oil Co. v.
Khan 522 U.S. 3, 14 (1997))). And regardihgrix’s instruction that the court focus on the
purpose of the antitrust lawis assessing standing, as t@aitzwiller court noted, “this is
obviously not a situation where the [allegedititrust violators will go unpunished,” 2004 WL
2114991, at *9, which is a sentiment that t8isurt has alreadgrticulated. Se®FA 1, 2013
WL 4506000, at *14 (“[B]y denying Indect Plaintiffs leave to poeed with their * * * antitrust
claims, the Court would not ‘leava significant antitrusviolation undetected or unremedied.”
(quotingKochert v. Greater Lafayette Health Serv63 F.3d 710, 718-19 (7th Cir. 2006))).
The facts here align moreith the facts in the Visa/Mastercard cases (including
Gutzwillen than the facts ihorix, implying that even the Minnesota Supreme Court would draw
a line somewhere along this extendedsedimarket chain. Ultimately, despite therix court’s
refusal to adopAGC, the Court is nonetheless persuaded by the court’s citati@atawiller as
well as its concession that any assessmentardftrust standing must be “informed by
foreseeability, proximate cause, remoteness, aladiae of the injury to the purposes of the
antitrust law” in holding that the Indirect Raiffs’ injuries are too remote and speculative to

afford standing under Minnesota antitrust lawrix, 736 N.W.2d at 629.
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5. NewYork

Standing Provision:

Similar to the other standing provisions ewed herein, New York law extends standing
to “any person who shall sustain damages by reasanyofiolation” of tle state’s antitrust act
(called the Donnelly Act). N.Y. Gen. Bus. Law § 340.

Harmonization Provision:

New York’s top court recentlglarified that while New York courts generally construe
the Donnelly Act in harmony with @eral antitrust case law, it fevell settled” that New York
courts interpret the Donnelly Act differently here State policy, differees in the statutory
language or the legislativedbory justify such a result3perry v. Crompton Corp863 N.E.2d
1012, 1018 (N.Y. 2007); see aldmheuser-Busch, Inc. v. Abrant20 N.E.2d 535, 539 (N.Y.
1988) (“Although we do not move in lockstep with the Federal courtauininterpretation of
antitrust law, the Donnelly Act—often called a ‘Little Sherman Act'—should generally be
construed in light of Federal precedent andegia different interptation only where State
policy, differences in the statutory languagetiog legislative histonjustify such a result.”
(internal citations omitted)).

Illinois Brick Repealer Statute:

New York’s repealer statute specifies thgberson who sustainsrdages as a result of
an antitrust violation shall not ha his or her recovery limited due the fact that the person
“has not dealt directly with the defendant.” See N.Y. Gen. Bus. Law § 340.

Supreme Court/Appellate Court Law:

New York’s Court of Appeals, its highesturt, has not weighed in on the application of

the AGC factors under the Donnelly Act. New Yd&kAppellate Divison, its second-highest
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court, has endorsed the lowasurt’s application of théGC factors in two indirect-purchaser
cases. Seelo v. Visa USA, In¢.793 N.Y.S.2d 8, 8-9 (N.Y. pp. Div. 2005) (affirming the
dismissal of plaintiffs’ antitrust claims due ‘ilhe remoteness of their damages from the alleged
injurious activity”), aff'g, 787 N.Y.S.2d 677 (N.Y. . Ct. 2004) (applying thAGC factors in
determining that “plaintiffs’ alleged injury i&ar too remote to providantitrust standing under
the Donnelly Act”);State ex rel. Spitzer v. Daicel Chem. Indus.,,18d40 N.Y.S.2d 8, 12 (N.Y.
App. Div. 2007) (affirming the dismissal of claimghere the plaintiff's injury was “too remote”
from the alleged wrongdoinggff'g in relevant partsub nom. State v. Daicel Chem. Indus.,,Ltd.
2005 WL 6056054 (Sup. Ct. Aug. 9, 2005); see dAlhams v. Citigroup, InG.954 N.Y.S.2d
762, at *4 (N.Y. Sup. Ct. 2012) (fimuy that plaintiffs “damages [we]re too remote ‘from the
alleged injurious activity’ to confer standing,” citiip).

Other courts have followed suit in findingatiNew York’s highest court would likewise
apply theAGC factors to issues of antitrustanding under the dnelly Act. Seee.g, In re
Refrigerant Compressors Antitrust Liti¢013 WL 1431756, at *1®Bahagian v. Genera Cotp.
2009 WL 9504039, at *6 (C.D. Caluly 6, 2009) (applyindAGC under New York law, noting
that “where state courts and Isigitures have indicatatiat they would looko federal antitrust
precedent in applying [their antist law], it seems that at therydeast courts would require
plaintiffs in antitrust atbons to plausibly allegthat they were péicipants in tle relevant product
market where the alleged anti-competitive activity took placéNizhols v. Mahoney608
F. Supp. 2d 526, 545 (S.D.N.Y. 2009) (“[l]f the plaifgido not have standing to assert a federal
antitrust claim, they do not have standingoring a Donnelly Act claim.”). But sda re Ductile
Iron Pipe Fittings Indirect Purchaser Antitrust Litjg2013 WL 5503308, at *16 (“The Court is

not persuaded that th&GC test applies to New York * * *antitrust law. In reaching this
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conclusion, the Court notes that Defendants haveitest any state appellatases to show that
the highest court in [New York] would apply tA&C factors in th[at] state[].”)
Analysis:

New York’s lower- and mid-level courts hawensistently endorsededtapplication of the
AGC factors in assessing antitrust standing,accordance with the state’s harmonization
provision. The Court has no reason to beliexa tew York’s highest court would not do the
same. Accordingly, @ Court will apply theAGC factors in determining whether Indirect
Plaintiffs have standing unddlew York’s Donnelly Act.

6. North Carolina

Standing Provision:

North Carolina grants standing to “any persinjured by an antiiust violation. N.C.
Gen. Stat. § 75-16.

Harmonization Provision:

North Carolina’s harmonization provision,isaing from common lawijs similar to the
New York provision, which recognizes the fealeopinions interpreting the Sherman Act are
instructive, but not binding, wheanterpreting its antitrust statutdadison Cablevision, Inc. v.
Morganton 386 S.E.2d 200, 213 (N.C. 1989) (citiRgse v. Vulcan Materials Gal94 S.E.2d
521, 520 (N.C. 1973)).

Illinois Brick Repealer Statute:

North Carolina does not have a repealatute, although the North Carolina Court of
Appeals deemed such a provision unnecessaryidgithat North Carolina’s standing provision
is broad enough to incorpoeaindirect purchasers. Seyde v. Abbott Labs., Inc473 S.E.2d

680, 684-87 (N.C. Ct. App. 1996) (“We find that a sligisk of multiple liability is greatly
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outweighed by the benefit of advancing theramentioned policies of [North Carolina’s
Antitrust Act].”). In addition, thélegislative history also leads tbe conclusion that the General
Assembly intended to create indirect purchadending to sue under tls¢ate antitrust laws.”
Crouch v. Crompton Corp2004 WL 2414027, at *11 (N.C.uBer. Ct. Oct. 28, 2004). The
Crouchcourt nonetheless reaéid that this broaceading of North Caroli&'s standing provision
conflicts with the states harmonization provision, resolving that “unless andHydé# is
overruled by the Supreme Court or new legistatopassed, this Court is bound by the decision
in Hydeto the extent that it holdkat indirect purchasers hastanding under the North Carolina
antitrust laws.”

Supreme Court/Appellate Court Law:

There are two North Carolina casthat discuss the application AfGC. First is the
appellate court case deague v. Bayer AG®71 S.E.2d 550 (N.C. Ct. App. 2009). Whileague
did not reject th application ofAGC in general, it did reject its application to the facts of that
cas€’ Id. at 556-57. The court (somewhat questionabiglinguished the fastof its case from
those iINAGC “in several relevant waysyioting that “the plaintiff inAGC was not an indirect
purchaser, * * * was not a person injured by reagban antitrust violation * * * [and] alleged
breach of a collective-bargaining agrearhand not antitrust violationdd. at 556. Because the
court viewed its case as one that involved irdipurchaser standing, it applied its reasoning in
Hyde in holding that allowing indirect-purchasstanding would “best advance the legislative
intent that such violations be deterred, anat thggrieved consumers have a private cause of

action to redress [aitrust] violations.”Id. at 558.

2 Teaguerelied on an lowa district court decision that rejectedNB€ factors in determining an indirect
purchaser’s standing becaugeG'C did not involve price fixing and because the plaintiffAi@C were
competitors rather than purchasers.” 671 S.E.2d at 557 (éitidgrson Contracting, Inc. v. Gayer AG
2005 WL 6939352 (lowa Dist. Ct. May 31, 2005)). Tweays later, the lowa Supreme Court made clear
thatAGC applies under lowa lavEouthard 734 N.W.2d at 198—99.
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Despite its sometimes-dubious aofien-difficult-to-follow analysis,Teaguecannot be
interpreted as a whesdale rejection oAGC. The indirect plaintiffs inTeaguealleged that
defendants engaged in a prifieing scheme over a synthetitibber product called EPDM,
which was a key component in many rubbesdsh products that defendants manufactured,
marketed, sold, and/or diditited to plaintiffs, includig certain roofing materialéd. at 553. At
a minimum, Teagueis distinguishable as a single-rkar component case involving indirect
purchasers, as opposed to a mixed-market caseevitie price-fixed thing not a component of
end-user product and the Indirect PusgraPlaintiffs are not—at least under thieague
standard—indirect purchasers. Seqy, Teague 671 S.E.2d at 556—5distinguishing several
cases that applied th&®GC factors, noting that the plaintifim those cases were not indirect
purchasers because “plaintiffs did not endwigh a product supplied by the defendants”).

More persuasive is ¢hNorth Carolina Super Court’s decision irCrouch v. Crompton
Corp, 2004 WL 2414027. Although a lower-court deaisi this densely-packed and well-
supported opinion reconcilétydeand the legislative history of the North Carolina Antitrust Act
with thelllinois Brick andAGC opinions, resolving to apply a modified version of &@C test
to determine antitrust standing that resathe proximate-causaquiry inherent inAGC while
still respectinglllinois Brick's ban on indirect-purchaser actiord. at *19 (discussing the
modified five-factor inquiryin detail). The facts o€rouch mirror those of thé.orix case from
Minnesota, where the indirect plaintiffs were purchasers of tiv@de with an allegedly price-
fixed rubber component.€., a mixed-market scheme involving both the chemicals market and
the rubber market). Recognizing tHfthere is no bright line testand that “each situation must
be considered on its facts ane tlactors applied” where “[d]iffent factors might be important

in different cases,id. at *20, the court ultimately found thalhe indirect purchasers lacked
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antitrust standing based orcambination of all fiveAGC factors, all of which weighed against
standing to some extend. at *24-25.

Other courts have reviewed North Cara’'s case law and statutory provisions in
determining that North Carolin@highest court would apply t#eGC factors, indiding at least
one case decided aft€éeague See,e.g, Sahagian 2009 WL 9504039, at *6DRAM, 516 F.
Supp. 2d at 1087-89.

Analysis:

Based predominantly o@rouch and the distinguishing facts dfeague the Court is
persuaded that the North Carolina Sarpe Court would adopt and apply tA&C factors, at
least in modified form. Despite its precedential value, the Court finds th&e#grieopinion—
which rejects a strict application of t#e&sC factors—is both distiguishable on its facts and
guestionable in its failure to recognize the analytical distinction betwedtitioés Brick and
AGC inquiries. While castingCrouchin a negative lightTeaguedid not expressly overrule that
opinion, and becaugerouchis both the better-reasoned oéttwo opinions and the case most
factually-similar to Indirect Plaintiffs’ positiont is likely that North Carolina’s highest court
would follow CrouchandAGC in determining whether Indirect Plaintiffs lack antitrust standing
under North Carolina antitrust law.

D. Antitrust Standing Analysis

To recap, the Court has concluded that the higtmsts in five of the six states at issue
(California, Kansas, Midlgan, New York, and Nont Carolina) would applyAGC, with
Minnesota being the one outlier. But the Cousbaletermined that dpite its rejection oAGC,
the Minnesota Supreme Court nonetheless recogpizeential limits taantitrust standing such

that it would likely find IndirecPlaintiffs’ injuries too remotand speculative to award standing.
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With regard to the fivdGCapplying states, the Court reaffis its prior reasoning with
regards to Indirect Plaintiffs’ federal antitrustiohs in holding that Indirect Plaintiffs lack
antitrust standing und&GC. SeeDFA 11, 2013 WL 4506000, at *9—14. This remains true even
under a modified\GC test that takes into asant the many repealer statutgsplay in the states
at issue, as well as any common-law protectidftsded to indirect purcisers. This decision is
driven by several key factors, including (1) thhis is a mixed-market case, where damages
inflicted on the physical commodityarket are not derivative ofjuries in the futures market
and the price-fixed products are not composesftthe finished goods, (2) the remoteness of
Plaintiffs’ injuries, highlightedby the long chain of more-imediate victims that precede
Plaintiffs, and (3) the rapid amaver-inclusive expansion of thmusal chain required to reach
Plaintiffs. And while the Direct Purchasers herere in a better position to remedy the alleged
antitrust violation (and likewes to ensure that an allegexhtitrust violation will not go
undetected), the Court does notchtitat Direct Purchasers arecassarily the only actors in the
causal chain who have antitrust standing to sa#er, the Court hotd only that Indirect
Plaintiffs’ injuries are too remote and speculative to afford them antitrust standing.

E. Remoteness Doctrine in Monopolization Claims

Indirect Plaintiffs alleged both prideding and monopolization claims under various
states’ antitrust laws. Although the parties do dioéctly address thessue, the Court must
decide whether its antitrust-standing analysdiap equally to both types of antitrust claims.

Judge Hibbler touched on this issueDRA |, concluding that there was no precedent
“suggest[ing] that the standing analysis shouffedibetween claims under § 1 and § 2 simply
because monopolization plaintiffs must prahe existence of a relevant markedDFA |, 767

F. Supp. 2d at 907. And otheourts have applied thH&GC antitrust-standing test to claims under
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§ 2 of the Sherman Act.€., the monopolization provisionyithout alteration. Sees.g, In re
DDAVP Direct Purchaser Antitrust Litig585 F.3d 677, 687—92 (2d Cir. 2008)jcSand, Inc. v.
3M Co, 507 F.3d 442, 449-50 (6th Cir. 2007) (en baAaygelico v. Lehigh Valley Hosp., Inc.
784 F.3d 273-75 (3d Cir. 1999); see al&mrizon Commc’'ns Inc. v. Law Offices of Curtis V.
Trinko, LLP, 540 U.S. 398, 416-18 (2004) (%as, J., dissenting) (endang the dismissal of a
monopolization claim for lack adntitrust standing, citingGQ).

The Court sees no reason why Indirect Piff&tshortcomings in failing to establish
antitrust standing for their price-fixing clainghould not preclude them from raising their
monopolization claims as well. Accordingly, becalisgirect Plaintiffs lgk antitrust standing,
their price-fixing claims broughinder state antitrust lawseg, Cal Bus. & Prof. Code 8§ 16726,
Kan. Stat. Ann. § 50-112, Mich. Comp.\Ws § 445.772, Minn. Stat. 88§ 325D.51 and 325D.53,
N.Y. Gen Bus. Law § 340, and N.C. Gen S&75-1), and their monopolization claims brought
under state antitrust laws {&h. Comp. Laws § 445.773, Minn. Stat. § 325D.52, and N.C. Gen.
Stat. § 75-2.1) [see 483, 11 103(b), (d)—(h), 104(d)—(f)] are dismissed.

F. Remoteness Doctrine in Consumer-Protection Claims

Because of variances inethrelevant states’ price-fixing and monopolization laws, in
addition to invoking claims under vatis state antitrustatutes, Indirect Platiffs also raised
price-fixing and monopolization claims underveml states’ consumgrotection statutes.
Specifically, Indirect Plaintiffdhave raised price-fixing claimsnder four consumer-protection
statutes (Ark. Code § 4-88-107 (Arkansas Decepilivade Practices Act), Cal. Bus. & Prof.
Code § 17200 (California Unfair Competition Law), Fla. Stat. § 501.204 (Florida Deceptive and
Unfair Trade Practices Act), and N.C. Gen S§f5-1.1 (North Carolina Unfair and Deceptive

Trade Practices Act) and monopolization claumsler three consumer-protection statutes (Ark.
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Code §4-88-107, Cal. Bus. & Prof. Code 8§ 17200, and Fla. Stat. § 501.204). [See 483,
19 103(a)—(c), (h), 113(a)—(c).] In dwinstances, Indirect Plaintiff@ised price-fixing claims in

the alternative, invoking botlhe states’ antitrust and camser-protection provisionsi.¢.,
California and North CarolinajSee 483, 1 103(b), (f), (h).]

The question is whether Indirect Plaintiffs’ lack of antitrust standing also disposes of
their price-fixing and monopolization claimsdomght under the state€onsumer-protection
statutes. In short, there is no legal principlgirsa that a finding of remeness in the antitrust
context functions, as a matter of law, as & tmaany related consumer-protection claims.
However, the directness inquiry in antitgsanding law is pradated on the well-known
concept of proximate causation. SeleCready 457 U.S. at 477 (“In the absence of direct
guidance from Congress, and faced with the claem ahparticular injury is too remote from the
alleged violation to warrant 8 4astding, the courts are thus forcedresort to aranalysis no
less elusive than that employed traditionally burts at common law with respect to the matter
of ‘proximate cause.”)DFA II, 2013 WL 4506000, at *12 (“Because the concept of antitrust
standing was developed with common law pradiencausation standards in mind, directness is a
particularly important factor inthe Court’s analysis.”). Becagicausation also plays a role in
consumer-protection claims, the Court mussess each state’s consumer-protection laws to
determine if the remoteness of Indirect Plaintiffs’ injury precludes their ability to raise such
claims.

1. Arkansas
Indirect Plaintiffs allegeboth price-fixing and monopolizah claims under § 4-88-107

of the Arkansas Deceptive Trade Practices®ABhe Act “provides a prate right of action to

3 Section 4-88-107 lists ten examples of actioealiblations under the ADTPA, none of which is
recognizable as an antitrust violatiomd, price fixing or monopolization). However, the statute does
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‘any person’ who suffers actual damage ormjas a result of a violation of the AcForever
Green Athletic Fields, Incv. Lasiter Const., Inc.384 S.W.3d 540, 552 (Ark. Ct. App. 2011)
(quoting Ark. Code Ann. § 4-88-113(f)). Andbjased on the language of section 4-88-113(f),
there must be a causal connection betweervithiation of the Decepte Trade Practices Act
and the injury.”ld.; see alsdndependence Cnty. v. Pfizer, In634 F. Supp. 2d 882, 888 (E.D.
Ark. 2008) (dismissing a claim uad the ADTPA based on causatiissues and the overall
remoteness of the injury). Separate from ¢hasation requirement, “Arkansas law recognizes
the remoteness doctrine” as applied to claimder the ADTPA, favoringuits by those directly
injured over more-indirect victims. Séadependence Cnty534 F. Supp. 2d at 888 (“[D]irectly
injured victims can generally bsounted on to vindicate the laas private attorneys general,
without any of the problems attendant upon suitplayntiffs injured more remotely.” (quoting
Holmes v. Sec. Investor Prot. Cqrp03 U.S. 258, 269-70 (1992))).

In light of the importance of causationnder Arkansas law]ndirect Plaintiffs’
remoteness problems in the antitrust context also preclude their rebranded antitrust claims
brought under the Arkansas Deceptive Trade Pex#ict, requiring dismissal of those claims.

2. California

Indirect Plaintiffs allege price-fixing and monopolization claims under § 17200 of the
California Unfair Competition Law. The caugatielement makes its way into the UCL through
the standing requirement, whereby “[a] privatespa * * * has standing to assert a UCL claim

only if he or she (1) ‘has suffered injury in fa@nd (2) ‘has lost moneor property as a result

contain a catch-all provision that proscribes “[e]ngaging in any other unconscionable, false, or deceptive
act or practice in business, commerce, or tradek. Code Ann. § 4-88-107(a), and courts have
interpreted this catch-all broadly as to include antitrust claims. Seeg, Independence Cnty. v. Pfizer,

Inc., 534 F. Supp. 2d 882, 888 (E.D. Ark. 20Q4},d, sub nom. Ashley Cnty. v. Pfizer, 852 F.3d 659

(8th Cir. 2009).
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of the unfair competition.”Hall v. Time 70 Cal. Rptr. 3d 466, 46@al. Ct. App. 2008). The
second prong of the standing test “imposes a tans@&quirement. The pase ‘as a result of in
its plain and ordinary sense means ‘causedahy requires a showing afcausal connection or
reliance on the alleged misrepresentatibil” seeid. at 471 n.Z“We use the word ‘causation’
to refer both to the causation element of a neglig cause of action * * * and to the justifiable
reliance element of a fraud cause of action.”JsTausation requirement was refined in 2004 by
the passage of Proposition 64, which made it so“thptivate person has standing to sue only if
he or she ‘has suffered injury in fact and hagt lmoney or property as result of such unfair
competition.”In re Tobacco Il Case®3 Cal. Rptr. 3d 559, 571i{lag UCL 8§ 17203); see also
Kwikset Corp. v. Superior Coyr246 P.3d 877, 887-88 (explaining tbausation element).

Noting that “the voters clearly intendedristrict UCL standing,” the Supreme Court of
California nonetheless found thatdirect antitrust plaintiffs “whdad had business dealings
with a defendant and had losbney or property as a result thfe defendant’s unfair business
practices” had standing under the UGTLlayworth v. Pfizer, In¢.233 P.3d 1066, 1087 (Cal.
2010) (noting that “indirect purchases maypgort UCL standing”). But despite its liberal

approach to standing, ti@ayworthcourt noted that the intenf Proposition 64 “was to confine

* The parties dispute whether Indirect Plaintiffs must allege reliance to state a claim under the UCL. In
Kwikset Corp. v. Superior Couyrthe Supreme Court of California addressed a claim “based on a fraud
theory involving false advertising and misrepresiomg to consumers,” and noted that “in accordance
with well-settled principles regarding the elementalfance in ordinary fraud actions,” plaintiffs were
required to “demonstrate actual reliance on the allegedly deceptive or misleading statements.” 246 P.3d at
888 (citations omitted); see albtall, 70 Cal. Rptr. 3d at 471 n.2 (“In a fraud case, justifiable reliance is
the same as causation * * *.”). Here, however, IndiRdaintiffs’ UCL claim is based on an “unlawful” or
“unfair” antitrust violation, not a “fraudulent” misrepresentatitm.re Tobacco Il Case207 P.3d 20,
29-30, 38 (Cal. 2009) (noting that “there are three varieties of unfair competition: practices which are
unlawful, unfair or fraudulent,” and requiring a shogiof actual reliance for a fraud-based UCL claim).
Accordingly, the Court is not persuaded that ladirPlaintiffs must allege reliance on an alleged
misrepresentation. But sé®renzo v. Qualcomm Inc603 F. Supp. 2d 1291, 1303-04 (S.D. Cal. 2009)
(dismissing UCL claims for lack of standing where #mitrust plaintiff did not bege that he relied on

any misrepresentations made by defendant (clitejer v. T-Mobile USA, Inc407 F. Supp. 2d 1181,

1183 (S.D. Cal. 2005))).
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standing to those actually injutdoy a defendant’s business grees and to curtail the prior
practice of filing suits on behalf of clients who have not usediéfiendant’s produatr service,
viewed the defendant’s advertising, or hag ather business dealing with the defendalat.’at
1086-87 (internal citations omitted). Glayworth the price-fixing manufacturers sold the price-
fixed medications to wholesalers, who thesald them to the plaintiff pharmacies. Thus,
plaintiffs—one step removed from the allege@ifixers—actually used defendants’ products
and had indirect dealings with defendants. Hémdirect Purchasers did not use the allegedly
price-fixed commodities and had no business dealings with defendants in the relevant markets.
See,e.g, Troyk v. Farmers Grp., Inc90 Cal. Rptr. 3d 589, 626.33 (Cal. Ct. App. 2009)
(refusing to define the extenf the UCL’s causation requirentegrbut noting that defendant’s
conduct “must be more thanr@moteor trivial factor” in causinghe injury (emphasis added)).
These facts counsel agaiasbroad application @@layworthand Proposition 64.

In addition, the Court is also mindful dfe fact that “the breadth of § 17200 does not
give a plaintiff license to ‘plead around’ thesahute bars to relief contained in other possible
causes of action by recasting those causes of action as ones for unfair competition,” as Indirect
Plaintiffs have done heré&lenn K. Jackson Inc. v. Ro273 F.3d 1192, 1203 (9th Cir. 2001)
(citing Cel-Tech Commc’ns, Inc. v. L.A. Cellular Tel. G¥.3 P.2d 527, 541 (Cal. 1999)).

Somewhat related, IndiredPlaintiffs based their pre-fixing and monopolization
claims—regardless of whether those claimsenerought under state antitrust laws, consumer-
protection provisions, dsoth—on the same set of factheories, and alletians. In other words,
Indirect Plaintiffs made no attempts to distirgjutheir antitrust claims from their consumer-
protection claims. And under California law, becalisdirect Plaintiffs failed to adequately

plead their antitrust claims, theaitate claims must also fail. SEermula One Licensing, B.V. v.
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Purple Interactive Ltd.2001 WL 34792530, at *4 (N.D. Cdteb. 6, 2001) (“Where a plaintiff
fails to state an antitrust claim, and whare unfair competition claim is based upon the same
allegations, such state clainase properly dismissed.” (citingentmaster Mfg. Co. v. Jarvis
Prods. Corp. 146 F.3d 691, 695 (9th ICi1998))); see alsm re Wellpoint, Inc., Out-of-Network
UCR Rates Litig.903 F. Supp. 2d 880, 927-28 (C.D. Cal. 2012) (dismissing UCL claims based
on a lack of antitrust standing fplaintiffs’ Sherman Act claims).

For all of these reasons, the Court finds thdirect Plaintiffs lackstanding to bring their
claims under the UCL.

3. Florida

Indirect Plaintiffs allege price-fixingnd monopolization claims under § 501.204 of the
Florida Deceptive and Unfair Trade PracticAst. A consumer claim for damages under
FDUTPA has three elements: “(1) a deceptive acindair practice; (2) causation; and (3) actual
damages.’Soper v. Tire Kingdom, Incl124 So.3d 804, 806 (Fla. 2013) (citiRgllings, Inc. v.
Butland 951 So.2d 860, 869 (Fla. Dist. Ct. App. 2006)).

Although causation is a necessary elemera BDUTPA claim, Defendants do not press
the expected argument, which is that the remoteness of Indirect Plaintiffs’ injuries is insufficient
to satisfy the FDUTPA caation requirement. See,g, 2P Commercial Agency S.R.O. v. SRT
USA, Inc, 2013 WL 246650, at *4 (M.D. Fla. Jag@3, 2013) (noting that causation under
FDUTPA “must be direct, rathéinan remote or speculative”).

Instead, Defendants approach this issueraatly, arguing that Florida courts regularly
dismiss FDUTPA claims that are “merely a aekaging of the allegations offered for [failed]
antitrust claims."QSGil, Inc. v. IBM Global Fin.2012 WL 1150402, at *4 (S.D. Fla. Mar. 14,

2012) (“When * * * a plaintiff's FDUTPA claim idased on the same all¢éigas as its antitrust
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claim, failure to establish a violation of the antitrust law is sufficient to conclude that the plaintiff
has also failed to state a FDUTPA claimJES Props., Inc. v. USA Equestrian, [r2005 WL
1126665, at *19 & n.23 (M.D. Fla. May 9, 2005) (“Plafiistconcede that their FDUTPA claims
‘survive’ or ‘fall’ with their antitrust claims.”);Hunter v. Bev Smith Ford, LLCQ008 WL
1925265, at *9 (S.D. Fla. Apr. 29, 2008)atural Answers, Inc. v. SmithKline Beecham Corp.
529 F.3d 1325, 1332-33 (11th C2008) (dismissing a Lanham Act claim becaustr alia,

“the injury claims [wa]s far more remote” thavhat the statute requireand then dismissing a
related FDUTPA claim on the same grounds).

But Defendants’ “repackaging” theory shanly been applied where the underlying
antitrust claims were rejectddr substantive reasons, not sisnglue to a lack of standing.
Indirect Plaintiffs’ argument, then, is that a state consumer-protection claim should not be
automatically rejected because the plaintitkied standing to bring a corresponding federal
antitrust claim. While this argument has facial egdpit fails to appreciate (a) the importance of
antitrust standing, and (b) the nuasof Florida’s antitist laws. To the former, this Court has
already distinguished antitruststling from Article 11l standing byoting that antitrust standing
is intertwined with substantive antitrust priplgs, thus requiring # importation of federal
antitrust-standing law into state antitrusrgding law where the state has a harmonization
provision. And to the latter, the reason whyditect Plaintiffs brought their claims under
FDUTPA is because Florida still adheresthe “direct purchaser” rule articulated litinois
Brick. SeeMack v. Bristol-Myers Squibb Cd&73 So.2d 100, 102 (Fla. Dist. Ct. App. 1996). In
other words, Indirect Plaintiffavoided bringing their antitruslaim under Florida’s antitrust

laws knowing that such a claim would be dodm&he contours of Flata's antitrust laws
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would be rendered moot were the Court to allodirect Plaintiffs to repackage their dead-on-
arrival antitrust claimas FDUTPA claims.

In light of these concerns, the Court isquaded that the FloadSupreme Court would
either adopt the federal court’'s repackagingotly or read FDUTPA’s causation requirement
narrowly so as to precledinjuries that are too remote fraime alleged antitrisviolation. See,
e.g, In re Wellpoint, Inc., Out-of-Network UCR Rates Ljti@03 F. Supp. 2d at 927-28
(dismissing a California consumer-protection claimevehplaintiffs lacked antitrust standing to
raise Sherman Act claims). Either way, Indirect Plaintiffs’' FDUTPA claims must be dismissed.

4. North Carolina

In addition to its antitrust claim under 8§ 7®flthe North Carolina Unfair and Deceptive
Trade Practices Act, Indirect Plaintiffs also gea price-fixing claim wter § 75-1.1 of the Act.
The Act declares unlawful “[u]air methods of competition in affecting commerce, and unfair
or deceptive acts or practices in or affegtcommerce.” N.C. Gen. Stat. § 75-1.1. To state a
claim under NCUDTPA, a platiff must show: “(1) an unfair adleceptive act or practice, or an
unfair method of competition, (2) or affecting commerce, (3) which proximately caused injury
to the plaintiff or to his businessFurr v. Fonville Maisey Realty, In¢.503 S.E.2d 401, 408
(N.C. 1998);Dalton v. Camp548 S.E.2d 704, 711 (N.C. 2008tetser v. TAP Pharma. Prods.,
Inc., 598 S.E.2d 570, 583—-84 (N.C. Ct. App. 2004) (applying the gmimea faciecase to an
antitrust claim brought under tlm®nsumer-protection statutégain, the obvious (and perhaps
most persuasive) argument is that Indirect Plaintiffs’ alleged injuries are too remote to satisfy
NCUDTPA'’s proximate-causation requirement.

But similar to their arguments regarding Indirect Plaintiffs’ claims under FDUTPA,

Defendants instead argue that Indirect Piffgtclaim under NCUDTPA should be dismissed
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because it is premised on the same allegatan$laintiffs’ insufficiently-pled price-fixing
claims (both state and federal). Seeg, In re Digital Music Antitrust Litig. 592 F. Supp. 2d
435, 450-51 (S.D.N.Y. 2008) (dismissingnsamer protection claims undeinter alia,
California, Florida, and North Carolina law, nmajithat “[the courts] corgsion that Plaintiffs
have not adequately alleged [alégal antitrust] violation necessarily precludes their attempt to
recast that violation as an unfair business practicgifated and remanded on other grounds
sub nom. Starr v. Sony BMG Music Entr692 F.3d 314 (2d Ci2010); see alsR.J. Reynolds
Tobacco Co. v. Philip Morris Inc.199 F. Supp. 2d 362, 396 (N.D.N.C. 2002) (“Because
Plaintiffs do not allege anya€ts that suggest that Defendardonduct is unlawful beyond the
conduct that is the basis for their failed fedi¢aatitrust] claims, Pladtiffs’ state common law
and statutory claims fail as well.”). This argument is also persuasive, although rather broad in
application.

Interestingly though, the Fourth Circlibs construed NCUDTPA—a statute modeled
(verbatim) after 8 5 of the FTC Act—consistentith the Sherman Act in assessing the merits
of an antitrust claim brought under the guiseaononsumer-protection claim, noting that the
FTC Act “sweeps within its phibitory scope conduct als@mmdemned by § 1 of the Sherman
Act,” ultimately finding “no reason to condle that, given the opportunity, North Carolina’s
Supreme Court would construes istate’s act any differently/TCO Corp. v. Michelin Tire
Corp., Commercial Diy.722 F.2d 42, 48 (4th Cir. 1983). Truéhe Federal Trade Commission
Act was designed to supplement and bolster tregrSdin Act and the Clayton Act” such that the
FTC has the power “to arrest tradsstraints in their incipiencyithout proof that amount to an

outright violation” of thefederal antitrust laws, sd€lC v. Brown Shoe Co0384 U.S. 316, 321
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(1966) (citations omitted), but this is not onetlodse cases that would evade regulation but for
the breadth of the FTC Act aiitd related state provisions.

The Fourth Circuit's rationale ifTCO adds credence to the broad-sweeping rule
articulated inin re Digital Music Antitrust Litigatiorand R.J. Reynolds Tobacco Co. v. Philip
Morris Inc., and counsels in favor of reading NCUDTBA&ausation requirement narrowly so as
to preclude Indirect Plaintiffs from repaading their failed antitrust claim as an unfair-
competition claim. See.g, Miller v. W.H. Bristow, InG.739 F. Supp. 1044, 1055 (D.S.C. 1990)
(noting that “[w]hile it is true that an anticqatitive practice falling short of a Sherman Act or
Clayton Act violation may nonetheale violate the FTC Act, the scope of the FTC Act is directly
linked to the antitrust laws,” and holding that because “the relationship between the parties does
not violate the Sherman Act * * * plaintiff has failléo show how the circumstances of this case
bring it within the reach of the FTC Act’For these reasons, the @b dismisses Indirect
Plaintiffs’ price-fixing chim under § 75-1.1 of NCUDTPA.

In summary, the same causation issue tregysd Indirect Plaintiffs’ state-law antitrust
claims also provides grounds for dismissal fudtitect Plaintiffs’ statdaw consumer-protection
claims under Arkansas, Californiorida, and North Carolina law.

G. Remoteness Doctrine in Unjust Enrichment Claims

Defendants next argue that the same “remess” issue troublingndirect Plaintiffs’
antitrust and consumer-protection claims alsecjudes Indirect Plairffs from raising their
related state-law unjust enrichnteclaims. IndirectPlaintiffs raised their unjust enrichment
claims generally without reference to the unjusialiment law of any particular state, and thus

the Court will review the law under all eight states.
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As an initial matteralthough there is some dispute on te®ue, the gemal consensus is
that California law does not recognize a sawf action for unjust enrichment. Sdelchior v.
New Line Prods., Inc131 Cal. Rptr. 2d 347, 357 (Cal. @pp. 2003) (“[T]here is no cause of
action in California founjust enrichment.”)Hill v. Roll Int’l Corp., 128 Cal. Rptr. 3d 109, 118
(Cal. Ct. App. 2011) (“Unjust enrichment is raotause of action, juatrestitution claim.”).

With regard to the remaining states, the Court notes at the outset that a failure to state an
antitrust claim does not categorically preclalaintiff from succeeding on a related unjust
enrichment claim. See,g, In re G-Fees Antitrust Litig.584 F. Supp. 2d 26, 46 (D.D.C. 2008)
(“No reason or logic supports a conclusibat a state’s adharee to the rule ofilinois Brick
dispossesses a person not only of a statutory legal remedy for an antitrust violation, but also
dispossess the same person of his right to pursue a common law equitable remdRlyVjard
Constr. Co. v. Rohm & Hass Cd.70 F. Supp. 2d 485, 506—07 (E.D. P@06) (stating that the
viability of an unjust enrichment claim “do@®t hinge upon the success of the state statutory
antitrust claims”)King Drug Co. of Florence v. Cephalon, In€02 F. Supp. 2d 514, 540 (E.D.
Pa. 2010) (“Unjust enrichme claims * * * are viable regardless of the applicastigte antitrust
laws.”). But seeln re Flonase Antitrust Litig.692 F. Supp. 2d 524, 542 (E.D. Pa. 2010)
(“[W]here an antitrust defendant’s conduct cannetgise to liability ider state antitrust and
consumer protection laws, [p]taiffs should be prohibited dm recovery under a claim for
unjust enrichment.”).

However, because state antitrust claiared unjust-enrichment claims have similar
elements, it may be that a fatal flaw in a plafigtiintitrust claim will abo seal the fate of the
plaintiff's corresponding unjust e@shment claim (as was the easvith Indirect Plaintiffs’

consumer-protection claims). The elemeifds unjust enrichment claims under Arkansas,
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Florida, Kansas, Michigan, Minnesota, New Koand North Carolina are essentially the same:
“plaintiff must establish that (1) plaintiffonferred a benefit on the defendant; (2) defendant
knew and received a benefit; and (3) defendatatinmed the benefit under circumstances that
make it unjust.”In re Potash Antitrust Litig.667 F. Supp. 2d at 948 (summarizing the unjust
enrichment law of Michigan, Florida, and Kansas); Besvs v. Halliburton Indus., Inc708
S.w.2d 67, 69 (Ark. 1986F:la. Power Corp. v. City of Winter Pgr887 So.2d 1237, 1242 n.4
(Fla. 2004);In re Estate of Saudefl56 P.3d 1204, 1220 (Kan. 200Adson v. Mathers770
N.W.2d 883, 887 (Mich. Ct. App. 2009%aldas v. Affordable Granite & Stone, In&20
N.wW.2d 826, 838 (Minn. 2012)Corsello v. Verizon N.Y., Inc967 N.E.2d 1177, 1185 (N.Y.
2012);Booe v. Shadrigk369 S.E.2d 554, 555-56 (N.C. 1988).

Akin to the remoteness inquirg the antitrust and consumgrotection contexts, five of
the seven states (all but Arkansasl Minnesota) require that thejpitiff confer a direct benefit
on the defendant in order to statelaim for unjust enrichment. SEgtraordinary Title Servs. v.
Fla. Power & Light Co. 1 So0.3d 400, 404 (Fla. Dist. Gipp. 2009) (affirming dismissal of
unjust enrichment claim where piéif could not “allege or estdish that it conferred a direct
benefit” upon defendantBpires v. Hosp. Corp. of An289 F. App’'x 269, 273 (10th Cir. 2008)
(noting that Kansas law does not suport‘indirect unjust enrichment claim’y & M Supply
v. Microsoft Corp. 2008 WL 540883, *2—3, (Mich. App. Ct. 200@)oncluding that the unjust
enrichment doctrine requires “direct receipt” afbenefit, and was therefore inapplicable to
“indirect purchasers”)New Dimension Dev., Inc. v. @rard, Hiltz & McCliment, In.2005 WL
2806234, at *6 (Mich. App. Ct. Oct. 27, 2005) (“[A]mydirect benefit defendant derived from
plaintiffs was too attenuated to warrant impgsthe equitable doctrine of unjust enrichment,

which must be ‘employed * * * with caution,” becsaiit ‘vitiates normatontract principles.”
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(quoting Kammer Asphalt Paving Co., Inc. v. East China Twp. S&@g. N.W.2d 635 (Mich.
1993))); Sperry v. Crompton Corp.863 N.E.2d 1012, 1018 (N.Y. 2007) (holding that the
connection between the indirect plaintiffs andedelants in an antitrust action was “simply too
attenuated” to support a amifor unjust enrichment),aydon v. Mizuho Bank, Ltd2014 WL
1280464, at * (S.D.N.Y. Mar. 28, 2014) (noting that under New York law, an unjust enrichment
claim “requires some type of direct dealingagtual, substantive relatiship with a Defendant,”
citing relevant casesEffler v. Pyles380 S.E.2d 149, 152 (N.C. Ct. App. 1989) (dismissing an
unjust enrichment claim where gohtiff failed to satisfy her‘burden of showing that she
conferred a benefit directlgn defendant”); see alda re Aftermarket Filters Antitrust Litig.
2010 WL 1416259, at *2-3 (N.D. Ill. Apr. 1, 201@ismissing unjust enrichment claims under
the laws of Kansas, Michigan, and North Carobeaause “plaintiffs [we]re unable to allege that
they have conferred a benefit on defendantepikto argue that they are the ultimate end
users”).

Here, Indirect Plaintiffs gue that Defendants were urtjysenriched because, “[a]s a
result of the wrongful conduct, defendants changesellersmore for Finished Dairy Products,”
forcing Indirect Plaintiffs to “pay[] more foFinished Dairy Products” from the so-called
resellers. [483, 1 116-17 (emphasis added).]otlmer words, Indirect Plaintiffs did not
themselves confer any benefitratitly on Defendants, and for that reason, they have failed to
state a claim for unjust enrichmentder the laws of Florida, Kansasjichigan, New York, and

North Carolina.

> But seeWrobe| No. 05-cv-1296, 2006 WL 7130617, available at [574-1, at 9] (allowing indirect
plaintiff's unjust enrichment eim to survive a motion to disnsisbased on the fact that “Kansas
specifically allows indirect-purchaser claims,” but nonetheless noting that “there may be some limits that
would apply,” but that the court “d[id] not know, dime present pleadings, how far removed from direct-
purchaser status Plaintiff may be”). Here, six yeais this MDL litigation, the Court has a much better
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That leaves Indirect PIdiffs’ unjust enrichment claims under Arkansas and Minnesota
law. Because those states do not require direct dealing between the plaintiff and defendant, and
because the Court has not adopted a categatilsalprohibiting unjust enrichment claims that
are modeled after failed antitrushca consumer-protection claims—seeg, In re Flonase
Antitrust Litig, 692 F. Supp. 2d at 542—the Court will miémiss Indirect Plaintiffs’ Arkansas
and Minnesota unjust enrichment claims on causation/remoteness gtounds.

IV.  Statute of Limitations

Defendants argue that Indirect Plaintiffstatutory claims under California, Florida,
Minnesota, and North Carolina law are barred liyse states’ four-year statutes of limitatfon.
See Cal. Bus. & Prof. Code § 16750.1 (“Any ciadtion to enforce any cause of action for a
violation of this chapter shall be commencetthin four years after the cause of action
accrued.); Fla. Stat. § 95.11(3)(f) (setting arfgear statute of limitgons for “[ajn action
founded on a statutory liability;Minn. Stat. 8 325D.64 (“An aan under sections 325D.49 to
325D.66 shall be forever barred unless commendtdnafour years of the date upon which the
cause of action arose.”); N.C. Gen Stat. § 75-{&y civil action brought under this Chapter
to enforce the provisions thereof shall be bauatkss commenced within four years after the
cause of action accrues.”). Defendants further atbat Indirect Plaintfs’ unjust enrichment

claims under Arkansas and North Carolina lawlsaeed by those states’rde-year statutes of

grasp on the extent of the remoteness between Indiaictiffs and Defendants, and thus finds dismissal
appropriate at the motion-to-dismiss phase.

® To avoid confusion, the Court notes that dismissahdirect Plaintiffs’ unjust enrichment claims under
Arkansas and Minnesota law is appropriate on other grounds, as discussed below.

" Indirect Plaintiffs’ claims under Arkansas law as raised inRbgerscomplaint were timely filed
because Arkansas law provides a five-year statute ahtions. See Ark. Code Ann. § 4-88-115. Indirect
Plaintiffs’ claims under New York, Midgan, and Kansas lawas raised in th&kudman Waun and
Asmannlawsuits—are not time barred because those named Plaintiffs had standing to raise those claims
when their respective suits were filed, whickeath case was within the relevant limitations period.
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limitations, see Ark. Code Ann. § 16-56-105(3jaf{mg that “[a]ll actions founded on any
contract or liability, epressed or implied” are subject tottaee-year statute of limitations);
N.C. Gen. Stat. 8 1-52(1) (statitizat an action “[u]pon a contraabligation or liability arising
out of a contract, express or implied,” is subfect three-year statute of limitations), and their
Florida unjust enrichment claing barred by that state’s fouegr statute of limitations, see
Fla. Stat. 8 95.11(3)(k) (setting aek-year statute of limitationsrftfa] legal or equitable action
on a contract, obligation, or liabilityot founded on a written instrument”).

To assess this argument, the Court mudt dietermine the date of accrual for the claims
at issue. Defendants argue that all césén claims accrued—at the latest—on December 16,
2008, when the Commodity Futures Trading Cassion issued a publiclgvailable consent
decree announcing its findings regarding iseistigation of DFA’sallegedly-manipulative
trading activities. [483f 91.] Indirect Plaintiffs do not objetd this assertiorand thus the Court
will adopt December 16, 2008 as the date of walcrAccordingly, absent any tolling (and
assuming that the various states’ statutes dafdirans apply here), thiling deadlines at issue
under the relevant three- afalir-year statutes of limitations are December 16, 2011 and 2012,
respectively.

Next, the Court must review when Indirdiaintiffs filed their claims. As a reminder,
Indirect Plaintiffs’ Consolidated Class Actid@ompliant “consolidate[dfour already-pending
actions into one complaint.” [476, at 3idirect Plaintiffs’ frst-filed complaint,Rudman v.
DFA, originally filed on May 29, 2009 in the fedédistrict court in Vermont, included claims
invoking the antitrust and unjust-echiment laws of 25 states, incladiall of the states at issue
here. But thd(Rudmancomplaint was brought by a single named Plaintiff—Jacqueline Rudman, a

New York citizen—and did not include named pldistirom any of the other states whose laws
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Ms. Rudman invoked in her complaint. Instead, it wasn’t until the fourth-filed compgRaggrs
v. DFA originally filed on February 19, 2013 in fededastrict court in Vermont, that Indirect
Plaintiffs included claims on behalf of actual citizesf the states at issue here: Arkansas (Brian
Rogers), California (Constantin Yiannacopa)|o Florida (Ann Mille), Minnesota (Mike
Jackson), and North Carolina (Cravon Williams). Thus, for purposes of this analysis, December
16, 2008 is the date of accrual and February 19, 2013 is the date of filing, leaving a gap of
approximately four years and two months.

To be clear, Indirect Plaintiffs do not aggthat they viedly stated claims on May 29,
2009 {.e., upon filing theRudmancomplaint). Instead, they arguleat Vermont’'s (the forum
state’s) choice-of-law provisions require thppkcation of Vermont'ssix-year statute of
limitations to many of the claims at issue, makingRlogerscomplaint timely without reference
to the earlier-fledRudmancomplaint. Alternatively, Indirect Plaintiffs argue that even if
Vermont’s six-year statute doesn’t apply, thidiay 29, 2009 filing established placeholders for
the claims at issue that were later filled by the filing of Rawgerscomplaint (either via the
relation-back doctrine or a theory of tollinghe Court addresses each theory in turn.

A. Choice of Law

Indirect Plaintiffs argue that their clainmmder Florida law and their unjust-enrichment
claims under all states’ laws are governed by Vermont's six-year statute of limifatiasng
the 2013Rogerscomplaint timely as to those claims.

In an MDL, a court must apply the choicklaw rules of the transferor forum. Seeg,

Ferens v. John Deere Cal94 U.S. 516, 523 (1990)) re Air Crash Disaster Near Chicago, IlI.

8 The rationale behind Indirect Plaintiffs’ selectiontoése particular claims is based on their allegation
that these claims are governed by “general state esadfifimitations,” and Vermont’s so-called “general
statute of limitations” is six years. Vt. Stat. Anih. 12, 8 511. Assumedly Vemnt would apply a shorter
statute of limitations to Indirect Plaintiffs’ other claims.
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on May 25, 1979644 F.2d 594, 610 (7th Cir. 1981) (holdithgat in MDL's “the choice-of-law
rules to be used are those d®ef-law rules of the states where the actions were originally
filed”); see alsoln re Welding Fume Prods. Liability Litigat 2010 WL 7699456, at *12-13
(N.D. Ohio June 4, 2010) (explaining choicelaiv principles for MDLs). Here, botRudman
and Rogers originated in Vermont's federal distti court (invoking tle court’'s diversity
jurisdiction under 28 U.S.C. § 1332(d)), and “[afiéeal court sitting irdiversity jurisdiction
applies the choice of law rules of the forum stakaifest Park Pictures v. Universal Television
Network, Inc,. 683 F.3d 424, 433 (2d Cir. 2012).

Vermont follows the Restatement (SecondConflict of Laws for claims that sound in
contract €.g, unjust enrichment) and claims invoking consumer-protection lawsL&ag v.
Parry, 921 F. Supp. 2d 269, 274 (D. Vt. 2013) (citiMgKinnon v. F.H. Morgan & C.750
A.2d 1026, 1028 (2000)). While Vermont courts hanat yet addressed whether they would
apply the Restatement to choice-of-law questioraniitrust actions, this seems to be the trend.
SeeSeidman v. Killington Lt 1990 WL 26680, at *4E.D. Pa. 1990) (debating which choice-
of-law rule to apply under Veromt law and resolving to applpe Restatement based on “the
overall trend of Vermonthoice of law doctrine”)Bryant v. Braithwaite 2013 WL 877107, at
*4 (D. Vt. Mar. 8, 2013)stating generally that Vermont “hadopted the Second Restatement of
Conflicts of Laws”). The alternative would likely be thex loci delicti rule that Vermont
previously applied in tort andontract cases, which requires tbourt to apply the law of the
state where the injury occurred. Seay, Goldman v. Beaudryl70 A.2d 636, 638 (1961). And
not to spoil the ending, but because Vermonti@msnterest in adjudicating cases that neither

involve any Vermont citizens nor invoke anyraent laws, both approaches produce the same
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result, meaning that the selextiof which choice-of-law rule to follow is inconsequential. The
Court will nonetheless follow the Restatemerahoice-of-law approach to all claims.

Where, as here, there is a conflict betwdmnlaws of Vermont and other jurisdictions, a
court must “ascertain whetherspecific section of the Redement governs what law should
ordinarily apply to the partidar action or legal issueMartineau v. Guertin751 A.2d 776, 778
(2000). “If such a section existgenerally the law of a particulatate is presumed to be the
correct forum unless another state has a mmmweificant interest in the litigationfd. Section
142 of the Restatement is on point:

[W]hether a claim will be maintained against the defense of the statute of

limitations is determined under the principktated in § 6. Igeneral, unless the
exceptional circumstances of the casgke such a result unreasonable:

(1) the forum will apply its own statute of limitations barring the claim.
(2) The forum will apply its own statute of limitations permitting the claim unless:

(a) maintenance of thelaim would serve no subsii#al interest of the
forum; and

(b) the claim would be barred undeethktatute of limitations of a state
having a more significant relationship to the parties and the occurrence.

Restatement (Second) of Conflicts § 142 (1988 ren)siHere, the Court need not review the 8 6
factors, as it is cleahat the states at issue have a faremgnificant relatiortsp to the parties

and the occurrence than does Vermduoktaposed against Vermont's total lack of interest in this
lawsuit (Indirect Plaintiffs do not even mentitre word “Vermont” in their Consolidated Class
Action Complaint) is the fact that the named Ri#is are citizens othe states at issue who
purchased allegedly price-fixed products in thetates. And Indirect Plaintiffs enlisted named
Plaintiffs from the various states at issue solely to take advantage of the laws of those states. It
would be a sure misfire to allow Indirect Plgiis to benefit from the favorable aspects of

certain states’ laws and then scurry off tgimlierested Vermont to avoid the less-favorable
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aspects of those states’ laws. That would be an exercise in Forum Shopping 101, and neither this
Court nor a Vermont court would allow it. Thusetapplicable statutes of limitations are those
prescribed by the various states at issue, not Vermont.

B. Relation-BackDoctrine

Indirect Plaintiffs arguan the alternativethat the claims raised in the 20Rgers
complaint relatdack to the 200®Rudmancomplaint. “An amendment to a pleading relates back
to the date of the original pleading when theeadment asserts a claim or defense that arose out
of the conduct, transach, or occurrence set taor attempted to bset out—in the original
pleading.” Fed. R. Civ. P. 15(c)(1)(B).

Simply put, theRogerscomplaint was filed as a stand-alone complaint, not as an
amendment to thRudmancomplaint, and therefore the claims raised inRogerscomplaint
cannot relate back to thRudmancomplaint. The consolidain of the four stand-alone
complaints does not reclassify the complaintaraendments of their der-filed companions so
as to justify a relation back.

Indirect Plaintiffs argue that refusal to permit relating back in this instance would mean
that “many class actions would effectively berbd from substituting named plaintiffs.” [521, at
18 (citing Phillips v. Ford Motor Cq.435 F.3d 785, 787 (7th Cir. 2006)).] Beiillips doesn’t
apply here. The point iRhillips was that without allowing subgite-named-plaintiffs’ claims to
relate back to original-named-plaintiffs’ clainesdefendant could settle with a named plaintiff
after the statute of limitations ruasd effectively bar the class framlief. But Indirect Plaintiffs
have not attempted to substitute BegersPlaintiffs for theRudmanPlaintiff, and even if they

did, they would face other insurmountable hurdles not addres$ddllips (e.g, the Article IlI
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standing issue discussed belowhdirect Plaintiffs cannotenefit from the relation-back
doctrine.

What Indirect Plaintiffs are seeking to invakere is not the relatioback rule, but rather
a form of equitable tolling that would allow the state-law claims of named Plaintiffs in a later-
filed federal class action to talkelvantage of “placeholder” staeaw claims in an earlier-filed
federal class action, which segues the €tmits next topic of discussion.

C. Equitable Tolling

As one court put it, to determine which statof limitations to pply in an MDL action,

(1) “the Court must first determine which state€hoice-of-law rules to apply in these cases,”
(2) “[t]hen, pursuant to those rusleit must choose the applicable statute of limitations,” and
(3) [l]astly, the Court must determine when eénfitations period began to run and whether or
not the applicable statutes of limitations haverbtlled, either by thpendency of class actions
or otherwise.”In re Vioxx Prods. Liability Litig.2007 WL 3334339, at *2 (E.D. La. Nov. 8,
2007). The Court has now reached the final part efldlst step in this analysis, where it must
determine whether the filing of th®udman class-action complaint tolled the statute of
limitations for the claims raised in the later-filRBdgersclass-action complaint.

Indirect Plaintiffs invoke“the doctrine of class-#on tolling,” citing the Supreme
Court’'sAmerican Pipedecision in support of their argumenéathhe first-filedclass action tolled
the statute of limitations for any later-filed class actions where the plaintiffs in the later-filed
class actions fall within the class definition of the first-filed class actionABedipe & Constr.
Co. v. Utah 414 U.S. 538, 554 (1974).

In American Pipethe Supreme Court held that wheralistrict court has denied class

certification—"at least where class action status haen denied solely because of failure to
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demonstrate that the class is so numerous that joinder of all members is impracticable”—"the
commencement of the original class suit tolls thnning of the statute [of limitations] for all
purported member of the class who make tinmabtions to intervene after the court has found

the suit inappropriate for class action g&at 414 U.S. at 553. The Supreme Court was
concerned that a contrary rule would “depriRelle 23 class actions of the efficiency and
economy of litigation which is a principal purposkthe procedure” lmause “[p]otential class
members would be induced to file protective motiam#ntervene or to join in the event that a
class was later found unsuitabléd’; see alsad. at 554 (“We are convinced that the rule most
consistent with federal class @et procedure must be that tbemmencement of a class action
suspends the applicable statutdiwiitations as to all assertedembers of the class who would
have been parties had the suit been permitted to continue as a class action.”). The Supreme Court
subsequently extended the doctrine to all putatimescinembers, rather than solely intervenors.
Crown, Cork, & Seal Co. v. Parket62 U.S. 345, 350 (1983).

But Indirect Plaintiffs face several sizable speedbumps in their attempt to extend
American Pipeo the facts at hand. First, there is a threshold issue as to whether Ms. Rudman’s
lack of standing to raise claims under the lafvany states but New York precludes her ability
to “place hold” on behalf of out-of-state plaintiffs. Second, the posture of this case is unlike that
of American PipeandCrown, Cork & Seabecause th&®ogersPlaintiffs filed their successive
class action prior to any deterration regarding the viability df1s. Rudman’s first-filed class
action, making their suit a potentially-inappriate “piggyback” @ss action. ThirdAmerican
Pipe applies only to claims under federal law for whitie period of limitationss also federal,
whereas “[w]hen state law supplies the periodiroftations, it also supplies the tolling rules.”

Hemenway v. Peabody Coal Cth59 F.3d 255, 265 (7th Cir. 1998¢. of Regents of Tomanio
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446 U.S. 478, 485 (1980). Thus, the Court must loadkedaws of the various states at issue to
determine whether those states recognize @etisn tolling during thgpendency of a federally-
filed action (.e., whether the filing of a putative class actiin federal court tolls the statutes of
limitation applicable to state law claims asseltgchew plaintiffs in a subsequent putative class
action in federal court). Sde re Linerboard Antitrust Litig. 223 F.R.D. 335, 345 (E.D. Pa.
2004) (referring to this as “croggrisdictional class action tofig”). The Court addresses each
issue in turn.
1. Article 1l Standing

Defendants argue that the filing of tRedmancomplaint only tolled the statute for New
York claimants because the only named PHimithat action, Ms. Rudman, was a citizen of
New York who purchased alleggdbrice-fixed producten New York, and thus only had Article
lll standing to raise claims under New York law, tieg# laws of any of the other states named in
her class action complaint. Seeg, In re Carrier 1Q, Inc, 2015 WL 274054, at *10 (N.D. Cal.
Jan. 21, 2015) (“[W]here a complaint includesltiple claims[,] ‘at least one named class
representative must have Artidlieé standing to raise each clainand * * * in a class action[,]
‘each claim must be analyzedpseately, and a claim cannot heserted on behalf of a class

unless at least one named plaintiff has suffered fheyithat gives rise to that claim.” (quoting
Los Gatos Mercantile, Inc. v. E.I. DuPont De Nemours & @014 WL 4774611, at *4 (N.D.
Cal. Sept. 22, 2014))Jn re Flash Memory Antitrust Litig.643 F. Supp. 2d 1133, 1164 (N.D.
Cal. 2009) (“A class cannot assartlaim on behalf of an individu¢hat they danot represent.
Where * * * a representative plaintiff is laclg for a particular state, all claims basedtioat

state’s laws are subject to dismissallt);re Countrywide Fin. Corp. Mortg.-Backed Sec. Lijtig.

934 F. Supp. 2d 1219, 1230 (C.D. Cal. 2013) (“[A] class action only tolls the statute of limitation
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for a claim when the name plaintiff had Artidié standing with respect to that claim.” (citing
Walters v. Edgarl63 F.3d 430, 432 (7th Cir. 1998))).

Before assessing this argument, therettw@shold question as to whether the Court can
consider the issue of standingdre addressing clagertification. While the Supreme Court has
deemed the resolution of class certification td‘lbgically antecedent” to Article 11l concerns,
seeAmchem Prods., Inc. v. Winds&21 U.S. 591, 612 (1997Qrtiz v. Fibreboard Corp.527
U.S. 815, 831 (1999), “[t]here is currently a s@ihong federal courts as to * * * the question
of whether standing can be coresield prior to class certification in class action lawsuits.’fe
Carrier 1Q, Inc, 2015 WL 274054, at *9 (quoting re Refrigerant Compressors Antitrust Litig.
2012 WL 2917365, at *5 (E.D. MicRuly 17, 2012)). The Seven@ircuit has referred to the
Supreme Court’s language as arédtive” regarding order of operations, but that was based on
the larger concern that “[t]heertification of a class changes the standing aspects of a suit,
because ‘[a] properly cdlied class has a legal status sgpa from and independent of the
interest asserted bydmamed plaintiff.”Payton v. Cnty. of Kane€808 F.3d 673, 680 (7th Cir.
2002) (citation omitted). In other instances, thoubk,Seventh Circuit has deemed standing “an
antecedent legal issue” and thus considérgudior to evaluating class certificatioArreola v.
Godinez 546 F.3d 788, 794 (7th Cir. 2008). Much like tBeventh Circuit and other courts in
this district, this Court concludes that “classtifieation issues are nalways appropriate for a
pre-standing evaluationlh re Plasma-Derivative Protein Therapies Antitrust Litig012 WL
39766, at *4-5 (N.D. Ill. Jan. 9, 2012). Here, thasskcertification issue is not logically
antecedent to the Article 1l issue because “[dihguas to [Ms. Rudman’s] standing depends in
no way upon the standing of proposed class membersg’ Wellbutrin XL Antitrust Litig.260

F.R.D. 143, 155 (E.D. Pa. 2009), and thus theurt will proceed to assess whether
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Ms. Rudman’s lack of standing t@ise non-New York claims aldoars her ability to create
tolled placeholders for those claims.

Indirect Plaintiffs argue that would be unrealistic to chge class members with the task
of assessing whether the named plaintiffs ipugative class have Article Ill standing to raise
claims on their behalf, and any rule requiringtsan undertaking wodllikely result in the
filing of additional (and potentigl unnecessary) lawsuits. Seeg, In re Wachovia Equity Sec.
Litig., 753 F. Supp. 2d 326, 372 (S.D.N.Y. 2011) (noting that withholdimgrican Pipdolling
where a named plaintiff was foumal lack standing would “punistiass members for relying on
the very thing Rule 23 is intenddo provide: an efficient ntieod for resolving class claims
common to a class of individuals without theed for wasteful anduplicative litigation”
(quotation omitted)). Indirect Plaintiffs also arguattif the goal of statutes of limitations is to
put defendants on notice (seeg, Crown, Cork & Seal462 U.S.at 355), then Ms. Rudman’s
allegations of a nationwide price-fixing consgiyaaccomplished that feat, regardless of whether
she personally had standing to raise each ang elam stated in her class-action complaint.

In addition, Indirect Plaintiffs cite a stig of cases allegedly endorsing these (and other)
pro-plaintiff policy positions. See.g, Haas v. Pittsburgh Nat'l Bani26 F.2d 1083, 1097 (3d
Cir. 1975);Griffin v. Singletary 17 F.3d 356, 360 (11th Cir. 1994) (finding tiaherican Pipe
tolls the statute of limations for putative class membersevh the plaintifiacks standing, and
noting that a contrary rule Would produce the very evil whidme [Supreme] Court sought to
avoid in American Pipeand Crown, Cork & Seadl because “class members uncertain of the
district court’s standing analysfs* * ‘would have every incentive to file a separate action prior
to the expiration of his owperiod of limitations™ (quotingedwards v. Boeing Vertol Co717

F.2d 761, 766 (3d Cir. 1983))genesee Cnty. Emps.’ Ret. SysThornburg Mortg. Sec. Trust
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2006-3 825 F. Supp. 2d 1082, 1132 (D.N.M. 2011) (adop@niffin); Rose v. Ark. Valley Envtl.
& Util. Auth., 562 F. Supp. 1180, 1192-93 (W.D. Mo. 1983)can see no more reason, as a
general matter, to require a passive class member to anticipate the existence of and ultimate
ruling upon [whether the plaintiffias standing] than to requirem to do so with respect to
guestions of ‘numerosity,” ‘commonality’ or ‘typicality.”YPopoola v. Md-Individual Practice
Ass’'n 230 F.R.D. 424, 430 (D. Md. 2005) (adoptidgasandRoseg noting that a contrary rule
would force individual class members to seekntervene prior to theunning of the statute to
preserve their rights)n re IndyMac Mortgage-Backed Sec. Litig93 F. Supp. 2d 637, 645-47
(S.D.N.Y. 2011); see als@/. & S. Life Ins. Co. vJPMorgan Chase Bank, N,A2014 WL
5308422, at *17-18 (S.D. Ohio Oct. 16, 2014) (“TAmmerican Pipetolling analysis can be
extended to cases where the class action claimasdismissed for lack of standing.Ty re
Wachovia Equity Sec. Litig753 F. Supp. 2d 326, 371-72 (S.D.N2011) (“Although the law
of the Second Circuit is far from settled on this issue, the failure to Appdyican Pipeolling

to this case would undermine the policies of @éfncy and economy of litigation’ that underlie
Rule 23.”). The Court addsses each of Indirect Plaintiffs’ arguments in turn.

The Third Circuit’'sHaasopinion is the most on point, bistnonetheless unpersuasive. In
that case, a Pennsylvari@izen brought class claims agditisree banks, although she only held
accounts with two of them. The court’s basistfiling claims against the third bank (Equibank)
rested almost exclusively on the fact that ddéats received adequatetice of the relevant
claim despite plaintiff's lack of standing to brifigThe court observed that the missing plaintiffs
“were in existence at the time the action was originally brought and were described as claimants
in the complaint,” such that all that was neettedemedy the issue “was the prompt addition of

a nominal plaintiff who held an Equibank ddr526 F.2d at 1097. The court’'s analysis was
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brief, and said nothing of the policy considemas on the other sidef the coin (discussed
below) or Article 1l standingprinciples generally. While this decision was likely the most
practical decision for this case-e., triggering the “prompt addition of a nominal plaintiff” such
that the case could continue—it seems unlikélgt the court would have reached the same
conclusion had Ms. Haas filed placeholder clamith respect to 50 banks instead of just one.
The most thought-provoking issue raised i ttases cited by Indirect Plaintiffs is
whether there is anything spectalunique about a named plaffis lack of standing that would
differentiate such a shortcoming from a namednpifs failure to satisfy one of the Rule 23
categoriesi(e., numerosity, commonality, and typicality), as to justify requing putative class
members to identify one but not thénet in order to take advantage Arherican Pipeolling.
SeeRose 562 F. Supp. at 1192-93 (“I| care no more reason, as a gaheatter, to require a
passive class member to anticipate thetemte of and ultimate ruling upon [whether the
plaintiff has standing] than to gqaire him to do so with respett questions of ‘numerosity,’
‘commonality’ or ‘typicality.”). One potential diffeence is that from a legal perspective, unlike
Rule 23 deficiencies, standing deficiencies arexplicably linked to a court’s jurisdiction.
Another notable difference is that plaintiffs caxploit standing deficienes (especially where,
like here, the deficiency is obvious) to their bénefhereas a Rule 23 deficiency is an unlikely
vehicle for abuse. Selde. State Ret. Sys. €ountrywide Fin. Corp.722 F. Supp. 2d 1157,
116667 (C.D. Cal. 2010) (refusing to extemaherican Pipetolling where the plaintiff lacked
standing because such a rule would “encoufdgs made merely textend the period in
which to find a class representative”). Also, franpractical perspectivestanding deficiencies
such as these are often “apparent from the face of the compléints, TFT-LCD (Flat Panel)

Antitrust Litig, 2012 WL 149637, at *2 n.3 (N.D. Calan. 18, 2012), whereas Rule 23
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deficiencies are often not so obvious. Atmanimum, standing deficiencies and Rule 23
deficiencies make unexpected bedfellows st in this context)and the Court is not
convinced that thédmerican Piperule should transfer so easily from one category to the other
absent express authority to the contrary.

Regarding the argument that Ms. Rudmacdenplaint sufficiently put Defendants on
notice of theRogersclaims—thus satisfying the core contdrehind the existence of statutes of
limitations—were this the propdogic, then there would baothing stopping plaiiffs from
raising claims under the laws of all 50 states at the time of filing, keeping the door open for any
plaintiffs that might filer in at any given timeCrown, Cork & Seal462 U.S. at 354-55 (noting
that “[tlhe tolling rule ofAmerican Pipeis a generous one, inviting abuse,” and that “[i]t is
important to make certain, however, tlhaherican Pipds not abused by the assertion of claims
that differ from those raised in the original clasg.”). The Court is caterned that these out-of-
state placeholder suitsight qualify as the type of abueat the Supreme Court presaged.

Next, several of the cases cited by Indir@taintiffs argue that a refusal to extend
American Pipdolling to instances where the named mpiifis lack of standing would incentivize
putative class members—unsure of whether the daptentiff has standing to bring claims on
their behalf—to file duplicativeand unnecessary suits prior te thxpiration of the statute of
limitations in order to preserve their rights. Segqy, Griffin, 17 F.3d at 360. While this is a
possibility, it requires little legal acumen (at least in this instance) to determine that
Ms. Rudman—a New York citizewho purchased allegedly peidixed products in New York—
lacks standing to bring claims under the laws of other statednSeeTFT-LCD (Flat Panel)
Antitrust Litig, 2012 WL 149637, at *2 n.3. More relevantrdyehowever, is the flipside of

Indirect Plaintiffs’ argumentwhich is that “extendingdAmerican Pipetolling to class action
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claims the original named plaintiffs had no stiag to bring will encourage filings made merely
to extend the period in which fond a class representativeMe. State Ret. Sys. v. Countrywide
Fin. Corp, 722 F. Supp. 2d at 1166-67; acc&MIC v. Countrywide Fin. Corp.2012 WL
5900973, at *9 (C.D. Cal. Nov. 21, 2012J; In re Crazy Eddie Sec. Litijgi47 F. Supp. 850,
856 (E.D.N.Y. 1990) (refusing to extermimerican Pipetolling to successive class actions
following the dismissal of the origah suit for lack of standing, noig that “[tjhere appears to be
no good reason to encourage bringing of a suit iméoeextend the period in which to find a
class representative”). And torther allay the fear that putaéi class members, unsure of the
named plaintiffs’ standing, mightlé& duplicative lawsuits to prett their rights, courts should
maintain “scrupulous adherence ttee requirement that the datenation whether to certify a
suit as a class action be mdde soon as practicable afteetbommencement of the action.”
Walters 163 F.3d at 433 (quoting Fed. R. Civ. P. 23(c)(1)).

Most importantly, though, “[tihe Seventh Circuit has [already] decided the issue, holding
that the filing of a purported class-action cdamt by a plaintiff wholacks standing does not
toll the statute of limitations for those wHater seek to intervene as plaintiffd?almer v.
Stassinos236 F.R.D. 460, 465 (N.D. Cal. 2006) (citiplters 163 F.3d at 432). Idvalters a
14-year-old class action brought by a numbeHIlwofois inmates was suddenly dismissed after
the Supreme Court issued an opinion in an atedl case that led to a finding that the named
plaintiffs in Walters lacked standing to sue. The namgldintiffs argued that rather than
dismissing the case, other class members showiel een substituted &$ass representatives.
But the reality was that, in light of the Supeer@ourt’s ruling, the named plaintiffs lacked
standing from day one. The Seventh Circuit heklt tiif the named plaintiffs lacked standing

when they filed the suit, there veeno other party plaintiffs tstep into the breach created by the
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named plaintiffs’ lack of stading,” thus dismissing the argemt that “jurisdiction can be
preserved even though the named plaintiffs lacked standing when the suit wasdilati432—
33.

Additionally, from a defense pgrsctive, requiring the named plaintiffs to have standing
in order to activateAmerican Pipetolling would eliminate the concern over so-called
placeholder actions, which arguably give plaintiffs unearned leverage over defendants by
artificially raising the stakes while simuttaously buying time to piece together a more
formidable lawsuit. As one court put it:

The alternative proposed by the plaintifiould allow named plaintiffs in a

proposed class action, with no injuriesrelation to the laws of certain states

referenced in their complaint, to emnkan lengthy class discovery with respect

to injuries in potentiallyevery state in the Union. At the conclusion of discovery,

the plaintiffs would apply for class cert&tion, proposing to represent the claims

of parties whose injuries and modes adress they would not share. That would

present the precise problem that theitltons of standing seek to avoid. The

Court will not indulge in the prolongednd expensive implications of the
plaintiffs’ position only to be faced witthe same problem months down the road.

In re Packaged Ice Antitrust Litig779 F. Supp. 2d 642, 654 (E.D. Mich. 20{dyotingIn re
Wellbutrin XL Antitrust Litig. 260 F.R.D. at 155kee alscCrown, Cork & Seal462 U.S. at 354
(Powell, J., concumig) (reiterating thaAmerican Pipeé'must not be regarded as encouragement
to lawyers * ** to frame their pleadings asclass action, intentiongll to attract and save
members of the purported class whave slept on their rights” (quotirgm. Pipe 414 U.S. at
561)); see alstn re Elscint, Ltd. Sec. Litig674 F. Supp. 374, 377-78 (D. Mass. 1987).

Because Ms. Rudman lackedrstang to raise claims under the laws of any states other
than New York, her class action did not toll thetste of limitations for my such claims, making
the Rogersclaims at issue untimely. While this finding dispositive as tondirect Plaintiffs’
claims, the Court will nonetheless address tamaining arguments regarding the alleged

untimeliness of certain of Indirect Plaiiféi claims for the sake of completeness.
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2. Successive (“Piggyback”) Class Actions

According to most courts thdiave addressed the issueipliffs may not “piggyback
one class action onto anothe§alazar—Calderon v. Presidio Valley Farmers As§65 F.2d
1334, 1351 (5th Cir. 1985), “and thereby engagendless rounds of litigation in the district
court.” Griffin, 17 F.3d at 359 (affirming that “Plaintiffeay not piggyback one class action onto
another and thus toll the statuteliofitations indefinitely”); see alséndrews v. Orr851 F.2d
146, 149 (6th Cir. 1988) (“The courtd appeals that have dealt withe issue ap@e to be in
unanimous agreement that the pendency ofexiqusly filed class dmn does not toll the
limitations period for additional class actions by putative members of the original asserted class.”
(citing cases))pverruled on other groundsiall v. Warden, Lebanon Corr. Ins662 F.3d 745,
749-50 (6th Cir. 2011).

There are really two legal concerns subsummethese cases. The first, as the Seventh
Circuit has pointed out, is a conoeegarding “the preclusive effect a judicial decision in the
initial suit applying thecriteria of Rule 23."Sawyer v. Atlas Heating & Sheet Metal Works,,Inc.
642 F.3d 560, 563 (7th Cir. 2011). This concgupli@s to successive class actions (as opposed
to individual lawsuits) filedafter the denial of classertification, where theoncern is that the
new class may get an unwarranted second diitthe class-certifi¢ceon apple (depending, of
course, on the reason for denial of sla®rtification the fist go-round). Sees.g, McKowan
Lowe & Co. v. Jasmine, Ltd295 F.3d 380, 386 (3d Cir. 2002) (noting that “application of
American Pipetolling to successive attempts to certifly previously rejected classould
sanction an endless successiortlats filings” (emphasis addgdThis concern has nothing to

do withAmerican Pipeor tolling principles generallyand has no direct application here.
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The second concern—which iglevant here—relates tthe difference between the
tolling effect of a successive ads-action complaint that is filgakior to any ruling on the
viability of the initial class-action complaint as opposed to one &leer a class-certification
ruling (as contemplated b&merican Pipg ComparéNyser—Pratte Mgmt. Co. v. Telxon Caorp.
413 F.3d 553, 568-69 (6th Cir. 2005) (“[A] plaintiéfho chooses to file an independent action
without waiting for a determination on theas$ certification issue may not rely on faerican
Pipe tolling doctrine.”), within re Vertrue Inc. Marketing & Sales Practices Litig19 F.3d
474, 480 (6th Cir. 2013) (distinguishingyser—Pratteas a case where “a putative class member
who initiated a lawsuit four months beforelead plaintiffs motion for certification was
granted,” where tolling did not occur, from a cageere “the district court had confirmed that it
would not address the sl certification issue,” whertolling did occur).

The first appellate courts to address the issue foundAthatican Pipetolling does not
apply to successive inddual actions filed prior to class ¢#ication. According to the Sixth
Circuit, “[tlhe purposes ofAmerican Pipetolling are not furthered when plaintiffs file
independent actions before decision on the isdudass certificationbecause the secondary
filing creates duplicative litigationVyser—Pratte413 F.3d at 569; see al&dbater v. Eli Lilly &
Co, 712 F.2d 735, 739 (1st Cir. 1983)fie policies behind Rule 23 aiadnerican Pipewould
not be served, in fact would be disserved, by guaging a separate suit at the same time that a
class action is ongoing.”)n re Enron Corp. Sec465 F. Supp. 2d 687, 715-16 (S.D. Tex. 2006)
(collecting cases on both sides)d concluding that “th&merican Pipeolling doctrine applies
only to opt-out plaintiffs aftethe district court makes theasls certification determination,

regardless of whether it deniesgrants certification”).
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However, three recent appellate-court decisihave gone against the First and Sixth
Circuits in finding thatAmerican Pipgolling can be invoked in caséged prior to a ruling on
class certification, albeit only in successineividual suits (.e., not class actions). Sée re
WorldCom Sec. Litig496 F.3d 245, 254-56 (2d Cir. 20q#@pting that while thémerican Pipe
Court had the benefits of judicial efficienapd economy on its mind, the case “was not meant to
induce class members to forgoeith right to sue individually);In re Hanford Nuclear
Reservation Litig.534 F.3d 986, 1009 (9thir. 2008) (echoindn re WorldComand noting that
plaintiffs “have a right to fileat the time of their choosing”Btate Farm Mut. Auto. Ins. Co. v.
Boellstoff 540 F.3d 1223, 1230-31 (10th G008) (relying heavily on th€rown, Cork & Seal
rule that “[o]nce the statute binitations has been tolled, it rema tolled for all members of the
putative class until class cditation is denied” (quotin@rown, Cork & Seal414 U.S. at 554));
see alsdrochford v. Joycer55 F. Supp. 1423, 1428 (N.D. Ill. 1990) (disagreeing with the First
Circuit's Glater opinion based on the “clear” directive@mown, Cork & Segl

While the Court sees the appeal of iNgser—Pratteand Glater decisions, it finds the
more-recent opinions on the matter to be morsyasive. That being said, the Court questions
whether the “plain language” &@rown, Cork & Sealhat these more-recent decisions relied
upon is as plain as the courts suggest: “Oncettitate of limitations haseen tolled, it remains
tolled for all members of the putativeask until class ceridfation is deniedAt that point class
members may choose to file their own suits ointervene as plaintiffs in the pending action.”
462 U.S. at 354 (emphasis added). To be sureamgenot “at that point” yet. But such an
interpretation ofCrown, Cork & Sealvould require the Coutb hold that the statuie currently
tolled, but that plaintiffs cannaake advantage of thislling unless and uittthe Court makes a

class-certification ruling. While there is an economliure to such a rule, it comes at the cost of
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sacrificing individual choice. As one districourt put it, it would run contrary to any known
principle governing statutes of limitations “toysghat [a successive plaintiff] must wait until the
dispute is more stale before he can file his individual castinan v. United Parcel Serv., Inc.
443 F. Supp. 2d 1146, 1151 (W.D. Miss. 2006).

There is an ancillary issue as to whether succesda®s actions(as opposed to
individual suits) may proceed prior to a cerdfion ruling in a precedg class action and still
take advantage &merican Pip&s tolling principle. As the SevetCircuit noted, the factor that
distinguishes pdscertification class actions from post-certificatiomdividual actions is the
potential for issue preclusion in successive cés®ns based on the cogrRule 23 findings in
the initial class action. Segawyer 642 F.3d 560. But if a successilass action is filed before
any Rule 23 decision in the initial suit, then this concern over issue preclusion disappears (at
least until one of the cases reaches the clasfiaaion stage). The Got sees no reason why
American Pip&s tolling principle shouldapply only to successive inddual actions, and not to
successive class actions.

Absent guidance to the contrary from thev&eh Circuit or the Supreme Court, this
Court is inclined to extendmerican Pipetolling to successive ca-action plaintiffs who
choose to file suit before a decision is rendeyactlass certification ithe initial action. See,
e.g, McKowan 295 F.3d at 389 (“[W]e see no good reason why class claims should not be tolled
where the district court had nottyreached the issue of the validdy the class.”). To be clear,
this sub-holding (a) ignores the dispositive effettMs. Rudman’s laclof Article 11l standing,
as discussed above, and (b) assumesAtimarican Pipetolling applies in the cross-jurisdiction

setting in the first place, which the Court asklres (and rejects)time following section.
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3. Cross-Jurisdictional Tolling

The elephant in the room here is that bAtherican Pipeand Crown, Cork & Seal
involve the tolling offederalstatutes of limitations in classtams filed in federal courts, not the
tolling of statestatutes of limitations inlass actions filed in feddreourts. As mentioned above,
“[wlhen state law supplies the period of limitms, it also supplies the tolling rules,”
Hemenway159 F.3d at 265, and thus the Court must ltmkhe laws of the various states at
issue to determine whether those states rezegnbss-jurisdictionatlass-action tolling. Sek
re Linerboard Antitrust Litig.223 F.R.D. at 345.

Relevant here are the tollikgws of Arkansas, Californidlorida, Minnesota, and North
Carolina. Before reviewing those states’ lawsere is some low-hanging fruit to tend to.
Specifically, Indirect Plaintiffsaised claims under Cal. Bus. & Prof. Code § 17200, Minn. Stat.
§ 325D.53, and N.C. Gen. State. § 75-1.1 for ths fime in their Consolidated Class Action
Complaint. ButAmerican Pipedoes not apply to toll new claimGrown, Cork & Seal462 U.S.
at 355 (Powell, J., concung)) (“It is important to make certain * * * th@&tmerican Pipé&s not
abused by the assertion of claithat differ from those raised in the original class suiShann
v. Cmty. Bank of N. Va2004 WL 691785, at *6 (N.D. Ill. MaB0, 2004) (“[T]he [first-filed]
complaint only tolled the statute of limitations as to those claims actually alleged against
[defendant] in the [first-filed] action.”). Becae these three claims did not appear irRhdman
complaint, they are time barred, afscherican Pipdolling cannot save them.

As to the remaining states’ laws at issue (addressed in alphabetical order), the Ninth
Circuit has refused to import cross-jurisdictional tolling into California l&lemens v.
DaimlerChrysler Corp. 534 F.3d 1017, 1025 (9th Cir. 2008]T{he weight ofauthority and

California’s interest in managirits own judicial system counses$ not to import the doctrine of
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cross-jurisdictional tolling into Califmia law.”). Florica does not allovAmerican Pipdolling at
all, let alone in a cross-jurisdictional setting. 8&enel v. Deutsche Bank, A&7 F. App'x 71,
73 (2d Cir. 2013) (“Florida does not allow tollidgiring the pendency of class action lawsuits no
matter where they are filed(citing Fla. Stat. § 95.051(2))Neither Minnesota nor North
Carolina has considered the issue of cross-jutisdial tolling, and as the Ninth Circuit noted in
Clemens*“several federal courts have declinednport the doctrine into state law where it did
not previously exist.” 534 F.3d at 102%; re Urethane Antitrust Litig.663 F. Supp. 2d 1067,
1082 n.10 (D. Kan. 2009) (“Plaintiffs (and thanerboard court) were able to identify courts in
only two states that have adoptess-jurisdictinal tolling.”)? This Court likewise refuses to
import cross-jurisdictional tolling into the law$ a state that has not addressed the issue.
Because the states at issue do not apmlgsejurisdictional tolhg, the federally-filed
Rudmanclass-action complaint did not toll the statute of limitations for statutory state-law
claims brought under the laws of California, FlasidMinnesota, or North Carolina or for unjust
enrichment claims brought under the laws okarsas, North Carolina, and Florida. This bar
exists independently of Indirect Plaintiffs’ Arigclll issues in bringing these claims, and moots
the Court’s decision to extendimerican Pipetolling to successive da-action plaintiffs who

choose to file suit before a decision is rendered on class cenificatthe intial action.

° The Illinois Supreme Court laid the foundation for why states should not adopt cross-jurisdictional
tolling, reasoning that “[u]nless all states simultaneously adopt the rule of cross-jurisdictional class action
tolling, any state which independently does so will invit® its courts a disproportionate share of suits
which the federal courts have refused to certify as catens after the statute of limitations has run.”
Portwood v. Ford Motor C.701 N.E.2d 1102, 1103-05 (1998) (“[B]ecause state courts have no control
over the work of the federal judiciary, we beligveould be unwise to adopt a policy basing the length

of lllinois limitation periods on théederal courts’ disposition of suits seeking class certification.”). But
seeln re Linerboard Antitrust Litig.223 F.R.D. at 346 (“[D]eclining to adopt cross-jurisdictional class
action tolling will invite the filing of numerous protective, duplicative and in many cases, unnecessary,
suits by class members that want to consider filing claims under state antitrust law not included in a
federal class action complaint.”).
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V. Filed-Rate Doctrine

In ruling on Defendants’ motion to disssi Direct Purchaser Plaintiffs’ Corrected
Consolidated Class Action Complaint, Judge Hiblalssessed the application of the filed-rate
doctrine to the case, and held that plaintiffere barred from raising claims based on the
purchase of “products whose value is deteradhirag least in part, by the government minimum
rate” for milk, and thus dismesed Direct Plaintiffs’ “claimgor damages stemming from the
purchase of products priced on the basighef government minimum milk pricesDFA I,
767 F. Supp. 2d at 894, 897. The filed-rate doctdidenot bar claims based on the purchase of
“products whose price was based on CME prickes.at 896. This ruling is the law of the case.

Indirect Plaintiffs do not dispute the filed-ratectrine’s applicability to state-law claims.
Seee.g, AT&T Co. v. Cent. Office Tel., Inc624 U.S. 214, 228 (1998).dtead, they attempt to
avoid Judge Hibbler's ruling altotfeer by arguing that “the jwe of the products Plaintiffs
purchasedife., cheese) was determined solely by refeecto the CME cheese spot market price
totally independent of the price set by any gaweent entity,” and that “[tlhe price of cheese
was set by adding a margin to the CME cheeserspdtet prices and natig else is involved.”
[521, at 12 (citing Consol. Class Action Compl., 483/5).] If this were true, then Indirect
Plaintiffs could potentialf have positioned themselves outsideealm of forbidden claims as
explained inDFA 1. But this is not what Indirect Plaintiffs’ alleged in their complaint. Instead,
paragraph 75 says that “[t]ipeice of Finished Dairy Producs®ld to resellerglepends in whole
or large part on the Cheese Spot price, withdereace to, and independent of, prices set by any

government agency.” [Consol. Class Actionn@m., 483, 1 75 (emphasis added).] While the

% The reason that such an allegation would guaiientiallysave Indirect Plaintiffsclaims is because the

claim is still dependent on the assumption that the entire class of indirect plaintiffs purchased finished
dairy products made exclusively out of the deeéhat Defendants purchased on the CME cheese spot
market.
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Court must make reasonable inferences in letiPaintiffs’ favor, itwould be pure speculation
to infer that the price ofinished dairy productsold to consumers not determined, even in
part, by government minimum milk prices.

Approaching this argument from a different andhdirect Plaintiffsdivide the world of
finished dairy products into twoategories—those thaticlude milk that was priced based on a
government rate and those that do not—and atigaiebecause Defendants produce their own
milk (at least in part), it ipossiblethat the finished dairy prodtg that Indirect Plaintiffs
purchased fall entirely into ¢hlatter (non-barred) category. But whether the finished dairy
products at issueontaingovernment-priced milk is not the same inquiry as whether their prices
were determined at least in part, by éhgovernment minimum raté&nd Indirect Plaintiffs
repeatedly highlight the influee that the USDA rate had on Bhied dairy products nationwide,
noting that “minimum prices for raw farmilk bought by many cheese manufacturers are set
using a [USDA|] pricing formula,” that “Cheese Sgwices are also used as a component for the
pricing of Class | Milk byjnter alia, the USDA and State of Califomi’ that “[p]rivate industry
participants throughout the nation use the preisby the USDA and State of California for
Class | Milk as the mechanism for pricing in thebntracts for the salaipchase of Class | Milk
and products containing Class | Milk,” and that Defendants’ “manipulation of the Cheese Spot
market or the Milk Futures market caused arfiaidi and unlawful increase in the prices of
Dairy Products including, but not limited to, €$al and Il Milk prices set by the USDA and the
California Department of Food and Agricultuteroughout the United States.” [Consol. Class
Action Compl., 483, 11 77-78, 81.]

If the USDA pricing did not determine (at least in part) the price of Defendants’ finished

dairy products, it is curious whindirect Plaintiffs put such an emphasis on this element of the
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story in their complaint (espediain light of Judge Hibbler'diled-rate ruling). This mystery
quickly unravels when one considers the coregalien in Indirect Plaintiffs’ complaint, which

is that Defendants’ actions in the commoditieskats artificially raised the governmental price
for milk, which in turn artificially raised the national price of milk and cheese, which ultimately
allowed Indirect Plaintiffs toeap the benefit of the nationwide price increase in finished diary
products. Regardless of what inferences the Coary make in IndirecPlaintiffs’ favor, the
Court cannot ignore Indirect Plaintiffs’ alleégan that Defendants’activities raised the
governmental price of milk, and that governmengaking in turn influenced the price of
finished dairy products nationwide; inferences do not overcome the big picture.

This holding also comports with the policies underpinning the filed-rate doctrine. The
theory behind the doctrine that “any ‘filed rate’—thatis, one approved by [a] governing
regulatory agency—is per se reasonable arabksailable in judicial proceedings brought by
ratepayers.DFA |, 767 F. Supp. 2d at 893 (quotiiéegoland Ltd. v. NYNEX Cor27 F.3d 17,

18 (2d Cir. 1994)). The concernthsat if an allegedly price-fix@ product is priced based (even
in part) on a government rate, then “deterimg a hypothetically reasonable rate for the
purposes of calculating damages * * * would nféee with the regulatory agency’s ratemaking
authority.” Id. Indirect Plaintiffs arguehat the Court will not havéo involve itself with any
government rates in order to aallate damages in this casechase the retailers that sold
products to Indirect PlaintiffSsare in a fiercely competitivenarket and pass on the price
increases incurred from the increases thdérdkants orchestrated on the CME cheese spot
market.” [521, at 12.] But this argument is belmdindirect Plaintiffs’ shtements regarding the
nationwide impact that governmental milk pridesve on finished dairy products; Defendants’

ability to impact govenmental milk pricing definethe nature of the scheme. J92€A |, 767 F.
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Supp. 2d at 89697 (citingower Lake Erie Iron Ore Antitrust Litig998 F.2d 1144, 1157 (3d
Cir. 1993)). As such, any calculation of damagesulting from the prie of finished dairy
products would inevitably include, at least inrtpan assessment of what governmental milk
prices would have beensint Defendants’ actioriS Accordingly, Indirectlaintiffs’ claims for
damages are barred by the filed-rate doctrine.
VI.  Failure to State a Claim: Monopolization

Invoking the antitrust laws of Michiga Minnesota, and North Carolina, and the
consumer-protection laws of Arkansas, Califorraad Florida, Indirect Rintiffs allege that
Defendants wrongfully acquired and maintaimeanopoly power in the Cheese Spot market. In
response—and in addition to their arguments reggrthdirect Plaintiffs lack of standing to
raise these claims, as discussed above—Defendaguis trat Indirect Plaintiffs failed to state a
claim for monopolization underaeh state’s law because (fh)e purportedly monopolized

market—the Cheese Spot market—does not enassnpll interchangeable substitute products,

™ Indirect Plaintiffs argue that a damages calculatidhrequire them “to establish [1] what the price on
the CME cheese spot market would have beendratisence of the wrongful conduct; [2] how much that
caused the price Defendants charged for theinded cheese products to retailers or wholesalers to
increase; and [3] how much of thiacrease was passed on to Plaintiffs and other consumers.” [521, at
12.] It is the second step that necessarily involaesalculation of the government rate because
Defendants’ sale price was based on the going ratieeimational market, which in turn was based, at
least in part, on government milk prices.

12 Indirect Plaintiffs argue that California’s Cartgint Act does not recognize the filed-rate doctrine for
rates set by state rate-making agencies Kdeelarbaard Dairies v. Kraft Foods, In232 F.3d 979, 992
(9th Cir. 2000)). Defendants disagree, arguing that dimexelbaard the tide has changed in California.
SeeMacKay v. Superior Courtl15 Cal. Rptr. 3d 893, 910 (Cal Ct. App. 2010). The Court is not
convinced thatMacKay—an insurance-rate case where the taowted “the limited nature of [its]
holding"—expressly overruled what was athese established California law. Skeere Conseco Life Ins.
Co. Life Trend Ins. Marketing & Sales Practice Litig012 WL 2917227, at *9—-10 (N.D. Cal. July 17,
2012) (noting disagreement amongst California cougarteng the filed-rate doctrine and refusing to
apply it). As such, the Court will not apply the filedeaoctrine to dismiss Indirect Plaintiffs’ damages
claims based on California law regarding rates sehéyCalifornia Departmerdf Food and Agriculture.
This is somewhat of a moot point, as the Couwas lalready found dismissal of Indirect Plaintiffs’
California-law claims to bappropriate on other grounds.
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and (2) Plaintiffs failed to allege that DFA haudfficient market power oexcluded others from
participating in the CME cheese spot c@he Court addresses each argument in turn.

A. Legal Standard

To state a claim for monopolization undederal law, Plaintiffs must plead “(1) the
possession of monopoly power in the relevant market and (2) the willful acquisition or
maintenance of that powerDFA |, 767 F. Supp. 2d at 901. Michigan, Minnesota, and North
Carolina interpret theiantitrust statutes imarmony with federal law, and the parties do not
dispute the applicability of this twpart test undehbse states’ laws.

However,Defendantgdo notallege that this two-part test applies to Indirect Plaintiffs’
monopolization claims brought under the consumetegtmn laws of Arkansas, California, and
Florida, nor do they explain what the monopalian standards are ithose states. Instead,
Defendants claim that Indirect Plaintiffsiged monopolization claims under these states’
consumer-protection statutes only because #neybarred from bringing monopolization claims
under those states’ antitrust statut Defendants then argue thatlirect Plaintiffs should be
forbidden from circumventing thesstates’ legislatures’ limitations on antitrust recovery by
repackaging their antitrust clainas “ill-fitting” consumer protection claims. Even though this is
not a “failure to state a claim” argument (thuskimg it “ill-fitting” in regard to this section of
the Court’s opinion), the Court caiispose if it efficiently here.

Addressing the three states alphabeticallyrtsohave interpreted the catchall provision
of the Arkansas Deceptive Trade Practices Agtiieh prohibits any “unconscionable, false, or
deceptive act or practice in business, commerce, or trade,” Ark. Code 8§ 4-88-107(a)(10)—
broadly so as to encompass monopolization claimsS&eet Metal Workers Local 441 Health

& Welfare Plan v. GlaxoSmithKline, PL.G37 F. Supp. 2d 380404-05 (E.D. Pa. 2010).
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Similarly, individual plaintiffs can bring mmpolization claims undeCalifornia’s Unfair
Competition Law (“CUCL")—which prohibits udnlawful, unfair, or fraudulent business
practice[s],” Cal. Bus. & Prof. Code § 17200—Rsuihat a “decision to grand [defendants’]
motion to dismiss plaintiffs’ Cartwright Act mopolization claims does not in any way prevent
[a court] from allowing theiCUCL claim to proceed.Sheet Metal Worker§37 F. Supp. 2dt
406. And plaintiffs have also been successfulbringing monopolization claims under the
Florida Deceptive and Unfaifrade Practices Act, which ginibits “[u]nfair methods of
competition, unconscionable acts or practices, @amfdir or deceptive acts or practices in the
conduct of any trade or commerce,” Fla. Stat. § 501.208¢get Metal Workerg37 F. Supp.
2d at 408-09. In summation, Indirectaifitiffs’ consumer-protection claims under the laws of
Arkansas, California, and Florida are not disntiessimply because those states do not provide
a private right of action for monopolization ctes under their respecéantitrust statutes.

Accordingly, the Court will apply the two-passt to Indirect Plaintiffs’ monopolization
claims under Michigan, Minnesota, and North Caralantitrust law, but because Defendants do
not allege that Indirect Plaiffs failed to state a claim undehe Arkansas, California, and
Florida consumer-protection statutes (or attl&efendants failed to prade the relevant legal
standards under those states’ laws) Qbart will not address such arguments.

B. RelevantMarket

Under federal law, “[tlhe outer boundarieé a product market are determined by the
reasonable interchangeability of use or the cross-elasticity of demand between the product itself
and substitutes for it.Brown Shoe Co. v. United Stat&¥0 U.S. 294, 325 (1962). “In other
words, the products in a market must have unajtréoutes that allow them to be substituted for

one another, but make them difficult to @ with substitute products from outside the
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market.” DFA |, 767 F. Supp. 2d at 901. In most cag@®per market definition is a fact-
intensive inquiry that is not suited for resolution on a motion to disfBestman Kodak Co. v.
Image Technical Servs., In&04 U.S. 451, 482 (1992).

Indirect Plaintiffs allege in their @solidated Class Action Complaint that DFA
wrongfully acquired and maintained monopoly govin the Cheese Spot market. [483, 1 108.]
Indirect Plaintiffs define this market as the only commodities exchange for cheddar cheese in the
United Statesidl. 1 30], explaining that thearket provides a referea point for pricing for the
USDA and for many cheese m#acturers nationwided. 11 32, 75-78]. Indirect Plaintiffs also
note that the CME sets detailed trading rulesitie Cheese Spot markéat govern the quality
and color of the cheese, freight charges, packaging requirements, inspection specifications,
penalties for non-compliance, et.[1] 31-34].

In response, Defendants higjtit Plaintiffs’ concession #t the cheese traded on the
CME Cheese Spot call market accounts for leas 296 of the annualipply of cheddar cheese,
and argue that Plaintiffs’ reanting of the characteristics tfie CME does not refute that
interchangeable substitute products—Iet aloree dther 98% of the annual supply of cheddar
cheese—should also be included in the relevant market.

At this stage, Indirect Plaintiffs have adetpyapled a relevant market. The key factor in
this decision relates to Plaintiffs’ claims th@af) the Cheese Spot market is the only cheddar
cheese market in the United States, and (byhases made on the Cheese Spot market are
highly influential in setting the national pricerféinished dairy products. This aspect of the
market makes it distinct from cheddar cheese @seh made outside of the Cheese Spot market,

and is enough to satisfige pleading standard.
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C. Market Power / Exclusionary Conduct

In addition to establishing a relevant marketlirect Plaintiffs must also plead that DFA
possessed monopoly power in the Cheese Spot marketthat DFA possessed “the power to
control prices or exclude competitiorlJnited States v. E.l. du Pont de Nemours &,G51
U.S. 377, 391 (1956). There areotwnethods for proving tha defendant possessed monopoly
power: (1) “through direct evidence of antiqoatitive effects,” or (2) “by proving relevant
product and geographic markets and by showirg tihe defendant’s share exceeds whatever
threshold is important for the practice in that ca3eys “R” Us, Inc. v. FTC221 F.3d 928, 937
(7th Cir. 2000). While “[t]he existence of [monopoly] power ordilyanay be inferred from the
predominant share of the markdtlhited States v. Grinnell Corp384 U.S. 563, 571 (1966), “in
markets with low barriers to entry, a large martedre does not necessatilgnslate into power
over the prices in a marketDFA I, 767 F. Supp. 2d at 902 (citigpll Mem’l Hosp., Inc. v.
Mut. Hosp. Ins., In¢.784 F.2d 1325, 1336 (7th Cir. 1986)).

The Cheese Spot market is an open magkttough one where the baryagrees to take
delivery of an actual produci.€., cheese). In their Consolidated Class Action Complaint,
Indirect Plaintiffs describe ias a “thin market,” meaning it is one in which there are a small
number of traders and very few transaieti, making it vulnerabléo monopolization. [483,

1 37.] Indirect Plaintiffs allegthat Defendants acquired every sengontract for cheddar cheese

on the Cheese Spot market, payiartificially high prices fothese contracts (and assuming a
loss in the process) with the goal of raising the national price on milk and cheese, thus allowing
them to recoup their losses on timlk futures market and in ¢hsale of its finished dairy
products. [483, 1 38-39, 48-49, 75-82.] Defendawnisnter by arguing #t Plaintiffs’

Consolidated Class Action Complaint does contain a single allegation that DFA excluded
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anyone from buying or selling cheese on the Ghe®got market. The Court disagrees with
Defendants, and finds that Indirect Rliffs adequately alleged market pow&r.
VII.  Failure to State a Claim: Consumer “Fraud”

In addition to the arguments addressed apBefendants also seek to dismiss Indirect
Plaintiffs’ consumer-protection claims (which feadants refer to as “consumer fraud” claims),
arguing that Indirect Plaintiffs failed to ajje unconscionable or dgateve conduct, and thus
failed to state a claim under eaclevant state’s law. Defendants’ argument is, for the most part,
flawed.

As the Court already altled to (see footnote duprg, three of the four state consumer-
protection statutes at issue hdf@alifornia, Florida, and Nth Carolina) proscribe not only
deceptive, fraudulent, and unconscideatusiness practices, but alsofair business practices.
See Cal. Bus & Prof. Code § 17200 (proscribing ‘ainlawful, unfair or fraudulent business act
or practice”); Fla. Stat. §501.204(1) (pooibing “[u]nfair methods of competition,
unconscionable acts or practices, and unfair or deceptive acts or practices”); N.C. Gen. Stat.
§ 75-1.1 (proscribing “[u]lnfair mabds of competition in or atting commerce, and unfair or
deceptive acts or practices in or affecting commerce”). Andotimea facierequirements for
stating a claim under these provisions changeedéing on whether the plaintiff is alleging
fraudulent conduct or unfair conduct. Seeg, In re Tobacco Il Cases207 P.3d at 29-30
(differentiating between the “the varieties of unfair compttin [under the UCL]: practices
which are unlawful, urdir or fraudulent”); Wrestlereunion, LLC v. Live Nation Television
Holdings, Inc, 2008 WL 3048859, at *3 (M.D. Fla. 2008) {my that claims under the Florida

Act require plaintiffs to allege that defgants “engaged in unfair methods of competition,

13 Because the Court has already deemed IndireatPls’ monopolization claims dismissible on other
grounds, the Court’s finding regarding their ability to state a claim for monopolization is inconsequential,
and the Court provides this ruling only for the sake of completeness.
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unconscionable acts or practices,unfair or deceptive acts or practices” (emphasis added));
Dalton v. Camp548 S.E.2d 704, 711 (N.C. 2001) (“In order to establishraa facieclaim for
unfair trade practices, a plaintiff musttiow: (1) defendant committed an unfairdeceptive act

or practice” where “[a] practice imfair if it is unethical ounscrupulous, and it deceptivef it

has a tendency to deceive.” (emgpisaadded)). Here, Indirect Ri#iffs do not allege fraud or
deception [see 521, at 21 (“[T]he CCAC does alidge any fraud on the part of defendants
***™M)], and thus need not plead deceptivewsrconscionable conduct to state a claim under the
consumer-protection laws of Califoa, Florida, or North Carolina.

The outlier is the Arkansas Deceptive Trade Practices Act (“ADTPA”), which proscribes
“unconscionable, false, or deceptive” businessiices without reference to “unfair” business
practices. See Ark. Code § 4-88-107(a)(10). The RETurther notes that “[tlhe deceptive and
unconscionable trade practices listed in this sedre in addition to and do not limit the types
of unfair trade practices at aumon law or undeother statute®f this state.’ld. § 4-88-107(b)
(emphasis added). Thus, claims under the RBTare limited to “instances of false
representation, fraud, or the improper use of economic leverage in a trade tranddoti@rsal
Coops., Inc. v. AAC Flying Serv., In€10 F.3d 790, 795-96 (8th Cir. 2013). The “improper use
of economic leverage” prohibition is animatedthg statute’s proscritn of “unconscionable”
business practices]. at 795, such that “allegations ofige fixing * * * are not the kind of
conduct prohibited under the[] statute[Jlfi re Graphics Processing Units Antitrust Litig.
527 F. Supp. 2d 1011, 1030 (N.D. Cal. 2007) (dismissndirect purchasers’ claims under the
ADTPA); see alsdJniversal Coops.710 F.3d at 795 (“An ‘unconsciobig’ act is an act that
‘affront[s] the sense of justice, decency, or ceableness.” (citation omitted)). In other words,

the Arkansas legislature has®@inced the ADTPA from otherasé laws prohibiting unfair trade
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practices, reserving the ADTPA for fraudulentlaunconscionable acts. Upmeview of Indirect
Plaintiffs’ Consolidated Class Action Complaittie Court agrees with Defendants that Indirect
Plaintiffs failed to allege that Defendants’'ncluct “affronts the sense of justice, decency, or
reasonableness” so as teerito the level necessarydiate a claim under the ADTPA.

Accordingly, Indirect Plaintiffs’ failure tcstate price-fixing oronopolization claims
under Ark. Code 8 4-88-107 providas alternative ground for disssal of those claims. And
while Indirect Plaintiffs didstate consumer-protection clainasder California, Florida, and
North Carolina law, this discussion is presentelg anthe interest of completeness as the Court
has already dismissed those claims on other grounds.
VIII. Failure to State a Claim: Unjust Enrichment

The Court already concluded that all hwb (Arkansas and Minseta) of Plaintiffs’
unjust enrichment claims are unéble in light of the Court’'s dmissal of the related antitrust
claims on remoteness grounds, and the Court falsnd dismissal ofll unjust enrichment
claims appropriate under the filedte doctrine. The Court furthaoted that California law does
not recognize a cause of action for unjust enrichmentM&éehior, 131 Cal. Rptr. 2d at 357. In
addition to these grounds for dismissal, Plaintiffit to specify which states’ laws, if any, give
rise to their unjust enrichment claims, which prgs another viable ground for dismissal. See,
e.g, In re Refrigerant Compressors Antitrust Liti013 WL 1431756, at *23 (citing cases).

Defendants’ two remaining alternative argutsefor dismissal of Indirect Plaintiffs’
unjust enrichment claims aresk persuasive. First, Defendanargue that under Florida,

Minnesota, New York, and North Carolina lawnjust enrichment is not available as an
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independent claim to a party twian adequate remedy at |&indirect Plaintifs contend that
they are entitled to plead indhalternative, see Fed. R. Civ.8d)(2), and Defendants counter
that “where the unjust enrichment claim relies upios same factual predicates as a plaintiff's
legal causes of action, it is notrae alternative theory of reliéfut rather is duplicative of those
legal causes of actionlh re Ford Tailgate Litig. 2014 WL 1007066, at *5 (N.D. Cal. Mar. 12,
2014) (quotingLicul v. Volkswagen Grp. of Am., In@013 WL 6328734, at *7 (S.D. Fla. Dec.
5, 2013)). While Defendants’ argument shows psamit is not a widehaccepted theory for
dismissal at the motion-to-dismiss stage, Bdendants provide no support for its application
under the states’ laws at issueecardingly, the Court finds thsrgument to be premature at the
pleading stage. See,g, In re Light Cigarettes Mktg. Sales Practices Litigs1 F. Supp. 2d
183, 191-93 (D. Me. 201065.

Second, Defendants argue that the antitragtitets in Minnesotd\ew York, and North
Carolina and the consumer-protection statutesrkansas and North Carolina limit a plaintiff's
potential recovery to compenssy damages, making equitablgief unavailable. Although the
parties’ arguments lack depth addrity on this issue, because Indirect Plaintiffs raised unjust
enrichment as an independedaim (and not merely as eemedy), the Court interprets
Defendants’ argument as saying thatlitect Plaintiffs’ unjust enrichmerdlaims are barred
based on theemediesavailable under certain state statutes. But as with Defendants’ first

argument, this argument is also premature at thadohg stage, as Indireetaintiffs are entitled

14 See,e.g, Bowleg v. Bowe502 So.2d 71, 72 (Fla. Dist. Ct. App. 1983%rviceMaster of St. Cloud v.
GAB Business Servs., In644 N.W.2d 302, 305 (Minn. 199&amiento v. World Yacht In&83 N.E.2d
990, 996 (N.Y. 2008)jefferson Standard Life Ins. Co. v. Guilford Cnd4 S.E.2d 430, 434 (N.C. 1945).

15 “Should plaintiffs ultimately be unable to recoverder [an antitrust claim], it does not mean [that] a
legal remedy was unavailable (thereby justifying quitable remedy of unjust enrichment), but only that
their claim lacks merit.In re Ford Tailgate Litig. 2014 WL 1007066, at *5; see alsmited States v.
Bame 721 F.3d 1025, 1030-32 (8th Cir. 2013) (noting how Minnesota courts regularly dismiss unjust
enrichment claims even where plaintiffs purtegal and equitable claims in the alternative).
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to plead in the alternative. Seeg, In re Chocolate Conféionary Antitrust Litig, 749 F. Supp.
2d 224, 237-42 (M.D. Pa. 2010) (comey Minnesota, New York,rad North Carolina law); see
alsoln re Cardizem CD Antitrust Litig105 F. Supp. 2d 618, 669 (E.D. Mich. 2000) (“[Clourts
often award equitable remedies under cammlaw claims for unjust enrichment in
circumstances where claims based upon cont@ other state law violations prove
unsuccessful.”).

IX.  Schreiber Foods, Inc.

In their Consolidated Class Action Complaitndirect Plaintiffs (for the first time)
inculpate Schreiber Foods, Inctartheir allegations, listing Sahiber as a “co-conspirator” in
the price-fixing scheme. As a poioft reference, Indirect PlaintiffSled their Consolidated Class
Action Complaint [483 (Feb. 25, 2014)] approximgteix months before the Court granted
Schreiber’'s motion for summarnudgment [652 (Aug. 18, 2014)fismissing Schreiber as a
defendant in the Direct Purchasection. Regardless, Indirectaititiffs have not sought to add
Schreiber as an actual defendantheir action, and thuere is no need fahe Court to address
Indirect Plaintiffs’ allegationsigainst non-party Schreiber.

X. State Statutory Exemptions

Defendants argue that Indiretaintiffs’ antitrust claims under New York and Kansas
law are barred by express statutory exemptidgain, the Court addresses these arguments only
in the interest of completes®, having already dismissed#e claims on other grounds.

A. New York Dairymen Exemption

The provision of New York’s Donnelly Acthat proscribes anticompetitive conduct
contains an exemption for “cooperative assonij corporate or otherwise, of * * * dairymen

* * * [and] to contracts, agreemenor arrangements made by sasisociations,” N.Y. Gen. Bus.
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Law 8 340(3), referred to as the “dairymenemwption.” Defendants argue that they are a
cooperative association of dainen, and thus fall within the statute’s exemption.

In crafting the dairymen exemption, the W& ork legislature “ntended to duplicate
Congress’[s] agricultural exemptions to the Gapyolstead Act * * *, intend[ing] to exempt
from the operation of the antitrust laws only legitimate activities and agreemagt#ronics
Corp. v. Nat'l Dairy Herd Ass’'n, Inc914 F. Supp. 814, 827 (N.D.N.Y. 1996); see &sople v.
Dairylea Coop., InG. 452 N.Y.S.2d 282, 286 (N.Y. Sut. 1982) (“The exemption was
intended to protect and permit dairy cooperatissoaiations * * * to function as such without
fear that doing so might be viewead violating the statute * * * fal] was not intended to protect
carte blanchen act otherwise criminal and outsmfghat limited area of exemption.”).

In interpreting the exemption, New York’sghiest court deemed “[tlhe language of the
statutory exemption [to be] dad and unambiguous,” affirming the dismissal of a complaint
alleging “a violation of the Donnelly Act byneans of an agreement or arrangement among
dairymen’s co-operatives and others invotyithe purchase and distribution of millState v.
Glen & Mohawk Milk Ass’n, Inc460 N.E.2d 1091, 1093 (N.Y. 1984he court went on to say
that this “legislative declaration, edr on its face, cannot be ignoredd. Because of this
exemption, “dairymen’s co-operatives and thosth whom they contract or agree [are] free
from regulation under the DonnelBct,” and instead are subjetd the “pervasive” regulatory
scheme set forth in New York’s Agriculture and Markets L&, see alsdvlargrove Inc. v.
Upstate Milk Coop., In¢357 N.Y.S.2d 392 (N.Y. Sup. Ct. 1974jf'd, sub nom. Margrove Inc.

v. Wegman'’s Food Markets, In873 N.Y.S.2d 1014 (N.Y. App. Div. 1975).
While the Court finds the binding precedemnfr New York’s highest court persuasive,

the parties have not provided the Courithwenough information to determine whether

82



Defendants are, in whole or in pamembers of a qualifying cooperatitfeMoreover, the New
York exemption is modeled aft¢he federal Capper-Volstead Aétbut the parties have not
provided any information about this Act or hamterpretations of the Act impact Indirect
Plaintiffs’ claims here. While Defendants coullimately prevail on this argument, the Court
cannot resolve this issuethe motion-to-dismiss stage.

B. Kansas Dairymen Exemption

Similar to the New York exemption, the Kansas Restraint of Trade Act contains a
dairymen exemption, stating that the Act “shall betconstrued to apply to [a]Jny association”
organized under the state “cooperative marketing act” or aspciation * * * governed by
* * * the Capper-Volstead act.” Ka Stat. Ann. 88 50-163(e)(1)—(2).

First, Indirect Plaintiffs argue that this provision, whictook effect in April 2013, does
not apply retroactively to reach Defendants’ 2@rough 2006 conduct. But the statute says that
“K.S.A. 2014 Supp. 50-163 * * * shall be applied o&ctively to any chosas action premised
on any provision of the Kansas resttaihtrade act.” Kan. Stat. Ann. 8§ 50-164.

Second, Indirect Plaintiffs argue that teeemption should be read narrowly to avoid
giving cooperatives a “free pass” when they gggi behavior that has nothing to do with the
cooperative. Unlike its New York counterpanpwever, the Kansas dairymen exemption is
relatively new, and thus there is no case laterpreting the breadth diie exemption. Because
of Kansas’s harmonization provision, it would rnm¢ inappropriate for the Court to review

federal case law interpretinthe Capper-Volstead Act to determine the boundaries of the

1% Indirect Plaintiffs admit in their complaint that DFA is a “vertically integrated cooperative of * * * raw
milk producers,” [483, T 18], but this statement, standing alone, is insufficient to bring Defendants within
the scope of the dairymen exemption.

" The Capper-Volstead Act provides protection for éersaricultural cooperatives, including dairymen,
from federal antitrust law. See.g, Case-Swayne Co. v. Sunkist Growers,, 1889 U.S. 384, 389 (1967).
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exemption. But again, the parties have natvled the Court withsufficient information
regarding the contours of th@apper-Volstead Act or whetr Defendants are a qualifying
cooperative, making any attempt tadertake this analysis premature.

Finally, Defendants remark in a footnote thiadlirect Plaintiffs failed to allege that
Ms. Asmann purchased “articles imported int@}tstate” of Kansas, as required by the Kansas
Restraint of Trade Act. Kan. Stat. Ann. 8§ 50-11ritlirect Plaintiffs do not dispute this, but
instead argue that they are entitled to discot@determine the state ofigin for Ms. Asmann’s
finished dairy products. Defendamisagree, arguing that becauses ik an affirmative element
of the claim, Indirect Riintiffs must allege itin their complaint. But at the pleading stage,
“[s]pecific facts are not necessatiip statement need only give the defendant fair notice of what
the * * * claim is and tle grounds upon which it rest€Erickson 551 U.S. at 93. Ms. Asmann
accomplished that feat, and thus hairalis not dismissible on this ground.

Xl.  Motion to Intervene

Movants Timmy P. Tholp, Wayde R. Alright, Elsey M. Penix, Amber Lambert, Lisa R.
Murphy, and Toni O’Dell filed a motion to imeene [723], although without specifying whether
the motion refers to the Direct Purchaser acfjehich has already détd) or the Indirect
Purchaser action (which is now dismissdR@gardless, Movants’ motion is denied.

First, Movants failed to meet the interventstandards in either Rule 24(a) (intervention
of right) or Rule 24(b) (permisg intervention). To the formekjovants have no statutory right
to intervention, and have not claimed an interdstirgy to the property or transaction that is the
subject of either the dict or indirect action. To the latter, Movants haneconditional right to

intervene by a federal statute, and do not slacdaim or defense with either the direct or
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indirect action. In short, Movasitmotion lacks sufficient detail tapprise the Court of Movants’
interest, or how it relates to this litigation.

Second, Movants fail to comply with Fede Rule of Civil Procedure 24(c), which
requires prospective intervendss “state the grounds for intemtion” in their motion, and to
provide “a pleading that setstaine claim or defense for whightervention is sought.” Fed. R.
Civ. P. 24(c). Movants fail on both accounts, s@tmo grounds (other thanclusory ones) for
their intervention, and failing to attach the required pleading.

Third, to the extent that Movants wereedit purchasers (which seems unlikely), their
claims would be governed by the approved settlement in thahato which Movants did not
object. To the extent that Movant®re indirect purchasers, their tiom is moot in light of this
opinion dismissing the Indect Purchaser action.

Vague statements that potential intermes “have a common vested interest” in the
litigation or that they “will provide questionsf laws [sic] and facts that are common” are
insufficient to trigger intervention. [723.] Defdant Dairy Farmers of America refers to
Movants as “serial filers of miilar motions lacking merit,” and cites to several cases across the
country highlighting their “long and litigious histofiling frivolous lawsuits in courts across the
country,” and other similar observations. [724 (oitas omitted).] Based on the brevity and lack
of substance in Movants’ motion, it appearstiasugh this may be another example of their
infamous work. Regardless, their motion [723] fadlsmeet the criteria fointervention as laid
out in the Federal Rules for CiWrocedure, and must be denied.

XIl.  Conclusion
The Court finds dismissal of each of Indir&intiffs’ claims to be appropriate on at

least two separate grounds. Accordingly, andtf& reasons stated herein, the Court grants
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Defendants’ motion to dismiss Indirect Pmser Plaintiffs’ Consolidated Class Action

Complaint [497]. In addition, putative Intervars’ motion to intervene [723] is denied.

Dated:June29,2015 / E 't ‘i E ;/

RobertM. Dow, Jr. &
UnitedState<District Judge
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