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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TED BAXTER, )
)
Haintiff, )
) Casd&No. 09-CV-3818
V. )
) JudgdérobertM. Dow, Jr.
SUN LIFE ASSURANCE COMPANY )
OF CANADA, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Ted Baxter seeks judicial reviewf the final decision oDefendant Sun Life
Assurance Company of Canada to offset RREmtlong-term disability benefits with a
malpractice settlement that Baxter receivemrfrEvanston Hospital. The question before the
Court is whether Sun Life’s deaisi to offset Plaintiff's long terrdisability (“LTD”) benefits by
a portion of his tort settlement was arbitrary aagricious. For the reasons set forth below, the
Court finds that Sun Life’'s decision was n@&asonable in light of the plain language of
Plaintiff's long-term disability policy. Therefe, the Court denies Defendant's motion for
judgment under Federal Rule of Civil Procedure 52 pnd enters judgmeint favor of Plaintiff
Ted Baxter.
l. Standard of Review

Plaintiffs claim is governed by the Hoyee Retirement Income Security Act
(“ERISA"), 29 U.S.C. 8§ 1001et seq, which was “enacted to pronaothe interests of employees
and their beneficiaries in employee benefit plammg] to protect contractually defined benefits.”
Black & Decker Disabiity Plan v. Nord 538 U.S. 822, 829 (2003) (quotiigrestone Tire &

Rubber Co. v. Brugh489 U.S. 101, 113 (1989)). The statgermits a person who is denied
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benefits under an ERISA employdenefit plan to challenge thatenial in federal court.
Metropolitan Life Ins. Co. v. Glenn554 U.S. 105, 108 (2008kee also 29 U.S.C. §
1132(a)(1)(B). Both parties ask the Court to duiee the question of Plaintiff's eligibility for
benefits based on the case fileviewed by the Administratoand the proffered Program
documents, as well as the deposition of @iidert Goodall, the clai consultant employed by
Sun Life who adjudided Plaintiff's claim* Seege.qg., Cook Inc. v. Boston Scientific Coig83
F.3d 737, 741-42 (7th Cir. 2003) (“Sometimésth parties move for summary judgment
because they do not want to bear the expens@bbut instead want the trial judge to treat the
record of the summary judgment proceeding aswifeite the trial record. In effect, the judge is
asked to decide the case as if there had lae®ench trial in which the evidence was the
depositions and other materials ga#tein pretrial discovery.”) (quoting/lay v. Evansville-
Vanderburgh Sch. Corp/87 F.2d 1105, 1115 (7th Cir. 1988)ess v. Hartford Life & Accident
Ins. Co.,274 F.3d 456, 461 (7th Cir. 2001) (deciding,aim ERISA case, that the applicable
standard of review was the one found in Rule 52¢hkere the parties stipulated to the facts that
made up the administrative redpand “the procedurthe parties followed * * * [was] more akin
to a bench trial than ta summary judgment ruling.”Akhtar v. Cont'l Cas. Co2002 WL
500544, at *1 (N.D. lll. Apr. 1, 2002) (enteringnéiings of fact and conclusions of law under
Rule 52(a) in an ERISA case involving benefdgyibility). Thus, the Court will conduct a

“paper” trial in which the Courreviews the record, and, sccordance with Rule 52 of the

! On May 20, 2010, the Court granted Plaintiff's motion to compel the deposition of Robert Goodall. In
its ruling, the Court concluded that Plaintiff shodid permitted to conductniited discovery into the
conflict of interest on the part of Sun Life under R2&b). However, cognizant that the Seventh Circuit
disfavors extensive discovery based on the discreffordad plan administrators and ERISA’s goals of
inexpensive and expeditious rag@mn of benefits disputes (s&=mien v. Life Ins. Co. of North America
436 F.3d 805, 815 (2006)), the Colimited discovery to the depositimf Robert Goodall and directed
the parties to tailor the discovery teettssue of the structural conflict of interest and its effect, if any, on
the denial of benefits to Mr. Baxter.
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Federal Rules of Civil Procedure, enters iings$ of fact and conclusions of law. Seqy, Hess
v. Hartford,274 F.3d 456, 461 (7th Cir. 2001) (describingogadure as “akin to lbench trial”).
Generally, “[tlhe standard ofeview of a Plan Adminisator’s decisions regarding
benefits depends on whether the Plan Admmaist was given the discretion to make those
decisions.”Vallone v. CNA Fin. Corp 375 F.3d 623, 629 (7th Cir. 2004). The Supreme Court
has held that “a denial of benefits challethgmder § 1132(a)(1)(B) it® be reviewed underae
novostandard unless the benefit plgines the administrator ordiuciary discretionary authority
to determine eligibility for benefits or to construe the terms of the pldfiréstone Tire &
Rubber Co. v. Brugh489 U.S. 101, 115 (1989). In ruling &aintiff's motion to compel, the
Court concluded that the language includedPlaintiff’'s policy—indicatng that Sun Life’s
decisions are “conclusive and binding” and that judicial review will be subject to an “arbitrary
and capricious” standard—gave Baxter adequabéice that the plan administrator had
discretionary authority to determine eligibility for benefits or to construe the terms of the plan.
Thus, the Court determined thiie appropriate standard for sview of Sun Life’s benefits
determination would be whethetplan administrator’s decision warbitrary and capricious.
Il.  Factual Findings®
On April 21, 2005, Plaintiff Ted Baxter, thengéobal controller aCitadel Investment
Group, LLC (“Citadel”), became disabled as result of brain damage following a
cerebrovascular accident (a stroke). At the tthag Plaintiff became disabled, he was insured
under a group long term disability (“LTD”) insurance policy provided by his employer and

insured and underwritten by Defendant Sun lAfsurance Company of Canada. The policy

2 Federal Rule of Civil Procedure 52 directs a Cousrtter findings of facts and conclusions of law. To
the extent that any conclusion of fact set forth below is more properly characterized as a conclusion of
law, it should be so construed, and vice-vavrith respect to conclusions of law. Seqy, Marshall v.
Blue Cross Blue Shield Ass’2006 WL 2661039, at *2 n.4 (N.D. Ill. Sept. 13, 2006).
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promises to pay benefits based on an employmsss earnings minus any applicable offsets, so
long as an employee remains disabled under thesteftne policy. Pursumd to the policy, total
disability benefits are calculated by subtmag “Other Income Berfégs” from the monthly
benefit amount. The pertinent part of théiggoregarding “Other Income Benefits” states:

Other Income Benefits are those bengpitsvided or availale to the Employee

while a Long Term Disability Benefit is payable. These Other Income Benefits,

other than retirement benefits, must bevled as a result of the same Total or
Partial Disability payable under thislRy. Other Income Benefits include:

1. The amount the Employee is eligible for under:
a. Workers' Compensation Law; or
b. Occupational Disease Law; or
C. Unemploymen€ompensation Law; or
d. Compulsory Benefit Act or Law; or
e. an automobile no-fault insurance plan; or
f. any other act or law of like intent.
2. The Railroad Retirement Act (including any dependant benefits).
3. Any labor management trustee, amior employee benefit plans that are

funded in whole or ipart by the Employer.

4. Any disability income benefits the Employee is eligible for under:
a. any other group insurance plan of the Employer;
b. any governmental retirement system as a result of the Employee’s

job with his Employer.

5. The benefits the Employee receives under this Employer’s Retirement
Plan as follows * * * *

6. The disability or retirement beiite under the United States Social
Security Act, or any similar plan or act as follows * * * *

7. The amount the Employee receives from any accumulated sick leave.

8. Any salary continuation paid to the Employee by his Employer which
causes the Net Monthly Benefit, pl@ther Income Benefits and any
salary continuation to exceed 10086 the Employee’s Total Monthly
Earnings * * * *



9. Any amount due to income replacement or lost wages the Employee
receives by compromise, settlementother method as a result of a claim
for any Other Income Benefit.

10.  Any amount the Employee receivé®m a voluntary separation of

employment agreement with the Emyér including sewance pay or any
other income in settlement of an employment contract.

Initially, Sun Life paid Plaintiff anext monthly benefit of $15,000.00. Then, on
December 4, 2005, Plaintiff was awarded Social Security Disability Income Benefits (“SSDIB”),
which dated back to April 21, 2005. Sun Ldebsequently offset &htiffs monthly LTD
benefit amount by the amount of his SSDIB, which was approximately $2,133.00, reducing Sun
Life’s monthly payout to $12,867.00.

Then, in November 2006, Plaintiff broughtitsagainst Evanstoiospital for medical
malpractice relating to the treatment Plaintéteived for the stroke he suffered. The Baxters
alleged that as a result of the hospital’'s it treatment of Plaintiff after his April 2005
stroke, Plaintiff sufferedinjuries of a personal and pecuniargture.” In March 2007, Plaintiff
and Evanston Hospital settled for approxieta $19,500,000.00. The settlement agreement did
not enumerate a payment for loss of wages, rhtiter stated only ¢hgross amount of the
settlement. Sun Life obtained a copy of Rad malpractice complaint, as well as the
settlement agreement, answers to interrogagpivirs. Baxter’'s deposition, and the mediation
statement. The mediation statement listedni#féis damages to include disability, loss of
normal life, disfigurement, loshcome, loss of society, physigadin, and mental suffering. The
statement included a report entitled Ted Ba¥ieonomic Loss, which showed net past lost

income as of March 19, 2007 to be $997,342 and astunfuture lost income at between $28

million and $63 million.



In a letter dated April 18, 2008, Robert Goodall notified Plaintiff that Sun Life had
determined that the medical malpracticetlestent would offset Isi monthly LTD benefit
amount pursuant to the policy’s definition &®ther Income Benefits"—specifically, the
provision which allows an ofé&t against monthly benefits payable for “any amount you receive
due to income replacement or lost wages paid to you by compromise, settlement, or other
method as a result of a claim for any Other Inc@Braefit.” Mr. Goodall determined that “the
vast majority of Mr. Baxter’s claims relate s lost wages” and apptl one-third of the $19.5
million settlement in his calculation of the offsé#lore specificallyMr. Goodall stated that:

The preliminary Economic Loss Report iogdied that as dflarch 19, 2007, Mr.

Baxter had a ‘net past lost incomef $997,342 and ‘net future lost income’

ranged from $28,943,212 to $63,248,192. In cahtthe ‘known specials’ as of

March 19, 2007, including patient out of et medical expenses totaled only

$76,344.88 * * * Although the financial settleent was not itemized, given the

claims outlined in the documents you provided and the clear focus on the very

substantial loss of earnings, it appetrat the $19,500,000 settlement recovered

under an lllinois Medical Malpractice am was based in large part on the

reported lost income.

Mr. Goodall recalculated the hieenefit based on the offsekated by the settlement. To
determine the monthly amount of the offdel,, Goodall took one-third of the $19.5 million
settlement and divided that amount by 283 mohtiMr. Goodall calculated the amount of the
monthly offset of LTD benefits based oretkettlement to be $22,965.90. Because this amount
exceeded the gross monthly benefit (which aégak into account the SSDIB offset), Sun Life
determined that Plaintiff was eligible onlyrfthe minimum monthly benefit of $1,500. Further,

because the LTD benefit payments maddlaintiff through March 31, 2008, had not been

offset based on the amount of the settlement, Gbodall determined that Plaintiff had been

¥ 283 months was the period from the April 2205 onset of disability through the maximum benefit

duration of November 17, 2028, the d#tat Plaintiff will turn age 65.
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overpaid $375,480.00 in LTD benefits, and Sun kdquested that Baxter reimburse Sun Life
the full amount of the overpayment. Mr.o@lall requested a response within 30 days
concerning the reimbursement, and stated thratélsponse was not fodoming, Sun Life would
begin to reduce the amount of the overpaynfimmh the monthly benefit as provided under the
Policy.

Plaintiff timely appealed, challenging Deftant’'s offset determination and seeking
reinstatement of benefit payments at the &mtlount. In July 2008, Brian Sullivan, a Sun Life
“appeal specialist,” forwarded Phiff's claim file to David C. Jasen, a litigation attorney with
a “special emphasis on professiofiability and commercial litigation® Mr. Sullivan asked Mr.
Jensen to review the documents and progigeofessional opinion on whether it is “reasonable
to conclude that no portion of [Plaintiff's] Meal Malpractice Settlement represents lost
income and/or income replacement, as hasnbsuggested by [Plaintiff's] counsel.” Mr.
Sullivan also asked Mr. Jensen to give an igpirabout what amount of the settlement likely
represented a recovery for lost income, in ¢évent that he concludetthat a portion of the
settlement represented lost income/income replacement. On July 23, 2007, Mr. Sullivan
telephoned Plaintiff's counsel toform him that Sun Life waebtaining a legal opinion from a
medical malpractice attorney. Plaintiff's counsel agreed to an extension for the decision
provided that he was given an opportundyeview and respond to the opinion.

Mr. Jensen prepared a written opinion dadedust 12, 2008. Mr. Jees stated that he
focused his review on the malpractice complataintiff's discoveryresponses, the mediation

statement (and its supporting exhibits), and medieabrds. In his Agust letter, Mr. Jensen

* Sun Life did not seek professional or expertnapis prior to rendering its initial determination

regarding Baxter's medical malpractice settlement.
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opined that the amount of the settlement “vgagnificantly influencedby [Plaintiff's] high
earning capacity.” According to Mr. Jensen:

While his stroke was initially disabling, [gntiff's] recovery has been excellent,

his disfigurement non-existent, and his phgrehabilitation relatively quick and

successful. His medical bills are vesynall and | see nothing that suggests

significant medical expenditures in thHature. The substantial settlement he

actually received—3$13 million after payment of attorneys fees and expenses—

was driven by his lost future income.
Mr. Jensen observed that at titae of Plaintiff's stroke, havas making $1.3 million per year
and had an established earnimigtory at two previous jobs.Mr. Jensen observed that Dr.
Skurski’'s Economic Loss Report showed Pléfistinet past loss of income of $997,342 and
future lost income ranging from 8243,212 to $63,248,192, depending on whether Plaintiff
remained in the job he had at the time of his stroke or received promotions. In rendering his
opinion, Mr. Jensen reviewed recent settlements and verdicts from Cook County “to help assess
the role lost earnings likely played in thisttea.” Mr. Jensen noted that Plaintiff received a
settlement that was $2 million more than a severely injured former model, and he concluded this
greater amount was “based on his income lo$4r” Sullivan faxed Mr. Jensen’s August letter
to Plaintiff’'s counsel on September 2, 2008.

On January 28, 2009, Baxter submitted additional documentation to Sun Life, including
an expert witness report prepared by Neil Posimer challenged Sun Life’s position concerning
the application of the malpracé settlement proceeds to offset the LTD benefit. The report
concluded that an uncategorized settlement sfiafor personal injuries alleging bodily injury
does not constitute income replacement or paymeldst wages. Mr. Sullivan forwarded Mr.
Posner’s letter to Mr. Jensen for his reviewl asked whether Mr. Posre letter changed Mr.

Jensen’s opinions. Mr. Jensen responded that his opinion remained unchanged, citing the

Economic Loss Report that was part of the Baxtbtediation Statement and stating that the
8



evaluation “absolutely builds” on thepact that Plaintiff's stroke had on his ability “to maintain
his high level of income.” Mr. J&en also stated that Plaintif§“not the victinof a stroke the
cause of which is likely to repeat itself” and thia “principle risk factofor recurrent stroke has
been dramatically reduced, if not eliminatedMr. Jensen stated that he could not comment on
the tax issues raised in Mr. Posner’s letter.

In June 2009, Mr. Sullivan asked James Mgh&tt, Jr., an attorney that who handles
employment, executive compensation, and benefdtiers, to address thax issues raised by
Posner’s report. In his June 2009 opinion lettér, McElligott stated tat Sun Life had asked
him to address two contentions regarding tax that Mr. Posner raised: (1) that Sun Life
should not be allowed to treat as income tiwvhtch the IRS does not; and (2) that Sun Life
should be estopped from taking a position thas gut * [Plaintiff] in peril of additional tax
liability. Mr. McElligott's opinion disagreed with Mr. Posnert®ntentions, stating that “Sun
Life’s characterization of the settlement proceeds for purposes of honoring its obligations under
the policy should not impact the insured treatnadrihe settlement proceeds for federal income
tax purposes.”

Mr. Sullivan also asked George J. DiDonnaDMEFACC (Board Certified in Cardiology)
to review Mr. Jensen’s Auguanhd May Letters and Plaintiff'siedical records and provide his
opinion concerning whether Mr. Jensen’s opinibowt Plaintiff's future medical expenses was
reasonable. Dr. DiDonna agreetth the explanation and conelions of Mr. Jensen regarding
“the mechanism of the CVA [stroke]” in Plaintiéf’case. Dr. DiDonna alstated that Plaintiff
would not be “at high risk of repeated leotic CVA [stoke] as evidenced by his medical

treatment * * *” On June 162010, Sun Life faxed to Plaiffts counsel Mr. Jensen’s May



Letter, Mr. McElligott’s letter, ad Dr. DiDonna’s report. In reense, Plaintifffed the present
lawsuit.

Sun Life denied Plaintiff's appeal by lettdated July 8, 2009. Mr. Sullivan stated that
Sun Life was applying two “Other Income Béit& offsets to Plaintf's monthly long term
disability benefit: Plaintiff's $2,049.00 omthly SSDI benefit and $22,965.90 per month for
income replacement or lost wages receivedséflement. Mr. Sullivan noted that Sun Life
sought an additional review by Mr. Jenses, well as reviews by Dr. DiDonna and Mr.
McElligott. The letter concluded that:

Upon consideration of all opinions obtaithduring this appeal review, it is Sun

Life’s determination that the settlementarded to Mr. Baxter is an offset under

the Policy because the settlement included an amount due to income replacement

under medical malpractice law. Sun Life has not used the total amount of Mr.

Baxter’'s settlement as an Other Incoaoffset and does not gue that no portion

of this is for either personal injury sustained or anticipated future medical

expenses. Considering Mr. Baxter’s emtr medical status and the anticipated

future medical expenses he faces, Sun Life is attributing only 33% of his total

award to income replacement. Sun Life will not, therefore, reverse its position

regarding the offsets appéible to Mr. Baxter's monthly long term disability

benefit.

The appeal denial lettstated that in light othe “Other Income Beffi€¢ offsets, Plaintiff
is due the Minimum Monthly Benefit payahlader the Policy ($1,500.00), and because Plaintiff
did not provide Sun Life with tiely notice of “all Other Income Befits Mr. Baxter receives,”
he was overpaid LTD benefitis the amount of $378,480.00. The aplpgenial letter requested
that Plaintiff reimburse the amount of the overpagtnand if he did not deo, Sun Life stated it
would withhold future monthlybenefits and “cretlithem against the overpayment until the
overpayment is satisfied.” Pldifi has not reimbursed Sun Life.

As previously stated, the Court granted Rtiffis motion to compel the deposition of

Robert Goodall in order to allow the partigs conduct limited discovery into a conflict of

10



interest on the part of Sun Life. Duringshhugust 2010 deposition, Goodall testified that he
applied an offset of Baxter's malpracticettment, deeming such payment “Other Income
Benefits.” Plaintiff's counseasked if he had ever appliedragraph 9 of the “Other Income
Benefits” section of the Policy “to a claim thavailved personal injury otleghan in the context
of workers’ compensation,” and Mr. Goodall respontted he had not. He also testified that he
did not review any external documents desngbthe malpractice lawsuit settlement and its
impact on Baxter’'s benefits other than Basd.TD policy with Sun Life and the settlement
document which released all claims against dieéendant in Baxter's malpractice lawsuit.
Goodall acknowledged that the $mttent/release document did mointain any statement which
specifically denominated any of the payment identified in the documents as being attributable to
“replacement of income or lost wages.”

When asked to explain why he chose one-thgdhe amount attributable to “lost wages,”
Goodall answered: “I can't recall specifically how one-third was determined other than to say
that | felt it was a conservativestimate based on my review thie complaint documents that
were provided.” Goodall also did not recall why diid not subtract attorneys’ fees and other
expenses from the gross settlement amouftléf5 million prior to apping a one-third offset
to the malpractice settlement.

1. Analysis

Review under the deferential standard—thlee the administrator's decision was
arbitrary and capricious—"is not a rubber stamigbdlfnstrom v. Metropolitan Life Ins. G615
F.3d 758, 766 (7th Cir. 2010)), and courts shaudtl uphold a termination “when there is an
absence of reasoning inetlmecord to support it’"Hackett v. Xerox Corp. Long-Term Disability
Income Plan,315 F.3d 771, 774-75 (7th Cir. 2003). eTBeventh Circuit has advised lower

11



courts to focus on “proceduralg@arity, substantive merit, and faithful execution of fiduciary
duties” in considering whether an adminittra decision was artvary and capricious.
Holmstrom 615 F.3d at 766. An administrator’'s conflaft interest is a “key” consideration
under this deferential standardd. Courts are to remain “cognizaof the conflict of interest
that exists when the administrator has both teerdtionary authority to determine eligibility for
benefits and the obligation fmay benefits when due.Jenkins v. Price Waterhouse Long Term
Disability Plan 564 F.3d 856, 861 (7th Cir. 2009) (citi@jenn,554 U.S. at 111)). In such
cases, like the present one, the conflict of intase&veighed as a factor in determining whether
there is an abuse of discretioh.3eeGlenn,554 U.S. at 111 (internal quotations omitted).

The fundamental question before the Coumwvieether it was reasonable for Sun Life to
conclude, under the terms of its policy, that Bexters’ malpractice settlement constituted an
“Other Income Benefit.” As pointed out by Suife, under the deferential standard of review,
“an administrator’s interpretation is given greatedence and will not be disturbed if it is based
on a reasonable interpretation of the plan’s languag®vetzler v. lllinois CPA Soc. &
Foundation Retirement Income PJaB86 F.3d 1053, 1057 (7th Cir. 2009). Attempting to
minimize the deference given to administrator’s interpretation, &htiff maintains that the rule
of contra proferentenmapplies in this case#r other words, that ambiguous terms should be
construed in favor of beneficiarieBut not according to the Seventh Circuit:

When the administrators of a plan haliscretionary authority to construe the

plan, they have the discretion to deterenthe intended meaning of the plan’s
terms. In making a deferential review slich determinations, courts have no

> For ERISA purposes, “the arbitrary-and-capricisgandard * * * is synonymous with abuse of

discretion * * *.” Raybourne v. Cigna Life Ins. Co. of New Y&Kk6 F.3d 444, 449 (7th Cir.2009). The
Seventh Circuit recently noted that iveh‘[n]it-pickers might argue thahere is a distinction between the
two standards, but they are simply different ways of saying the same thioinistrom 615 F.3d at 767
(quotingJenkins 564 F.3d at 861 n.8) (internal quotation marks omitted).
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occasion to employ the rule obntra proferentem. Deferential review does not

involve a construction othe terms of the plan; it involves a more abstract

inquiry—the construction of sneone else’s construction.

SeeMorton v. Smith91 F.3d 867, 871 (7t@Gir. 1996); see alsMarrs v. Motorola, Inc(“Thus,

as we explained iRoss v. Indiana State Tdwa’'s Ass’'n Ins. Trustl59 F.3d 1001, 1011 (7th
Cir. 1998), ‘although, generally, ambiguities in aaurance policy are cona&d in favor of an
insured, in the ERISA context in which a plammwlistrator has been empowered to interpret the
terms of the plan, this rule does not obtain.”Although interpretations that “controvert the
plain meaning of a plan” may be overturned (Geeen v. UPS Health and Welfare Package for
Retired Employees95 F.3d 734, 738 (7th Cir. 2010)), distrcourts in this circuit do not
employ the rule ofcontra proferentemwhen undertaking deferealt review of a plan
administrator’s decision.

Sun Life maintains that it was “reasonable’oftset Plaintiff's disality benefits with a
portion of the gross malpracticettbfement (without considering thegtorney’s fees incurred by
Plaintiff) because the malpractice settlemennstituted an “Other Income Benefit” under
Plaintiff's LTD policy. Sun Liferelies on paragraphs 1 & 9 tife “Other Income Benefits”
section of the Policy. First, Defendant contendd thwas reasonable for Sun Life to offset Mr.
Baxter's malpractice settlement against his LibEnefits because paragraph 1 of the “Other
Income Benefits” section of ¢hpolicy defines “Other IncomBenefits” as “[tihe amount the
Employee is eligible for under * * * [a]ny otheact or law of like intent.” According to
Defendant, Plaintiff’'s malpractcrecovery was obtained throutdmy other act or law of like
intent” because all of the laws listed inrpgraph 1 (i.e., (Worke’ Compensation Law,
Occupational Disease Law, Unemployment Cengation Law, Compulsory Benefit Act or
Law, and an automobile no-fault insurance pleanpensate an injured person for lost income.
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Defendant further contends thttte offset was appropriate umdgaragraph 9 of the “Other
Income Benefits” section of th@olicy which allows for an ffset of “[a]Jny amount you receive
due to income replacement or lost wages paid to you by compromise, settlement or other method
as a result of a claim for any Other Incomen&@#.” Defendant maintains that Plaintiff's
malpractice settlement was an amount he vecefdue to income replacement or lost wages
paid * * * by settlement” as eesult of a claim under a law olike intent” when compared with
the laws listed in paragraph 1.

Based on the language of the policy, unlessnBff's malpractice claim arose under one
of the enumerated classificatioos“Other Income Benefits,” theris no basis to permit Sun Life
to take an offset. Although todlaims are not spédtcally listed in paragraph 1, Defendant
maintains that Plaintiff’'s malpractice settlemergts designed to compensate Baxter for his lost
income and thus is akin to the specific lalisted in paragraph 1. However, Defendant’s
construction simply is not supported by the pplterms. Most obviously, the laws listed in
paragraph 1 arise from statutes; a malpractiaen arises from common law negligence. But
even more telling is the fact that a malpraetclaim clearly is a fattbased, common-law tort
action. All of the statutes listl in paragraph 1 provide for nasfairecovery, a®pposed to the
proof of negligence standard that mbst met in a malpractice action. Sedy, Luna v. U.S.
454 F.3d 631, 634 (7th Cir. 2006) (“Under wokecompensation states, employers are
relieved of the risk of large deges verdicts in tort lawsuigsising from accidental workplace
injuries, and employees receive the benefit of ndtfeecovery.”). It is hard to image a tort
claim such as medical malpradibeing of “like intent” with ndault laws such as worker’s
compensation, unemployment compensation, oupmational disease, gimethat the limit on
damages in these lawsiisexchange fothe elimination (in most instances) of general tort rules
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and defenses. Seeg, Spearman v. Exxon Coal USA, Int6 F.3d 722, 724 (7th Cir. 1994)
(noting that tort of retaliatorgischarge lacks the essential edéents of a no-fault law such as
worker’'s compensation law); see alsiandley v. Unarco Industries, Inc463 N.E.2d 1011,
1022 (Ill. App. Ct. 4th Dist. 1984) (“The Worker&®ccupational Diseases Act, like the Workers’
Compensation Act, establishes a system of liability without fault, and abolished traditional
defenses available to the employer in exchdngéhe prohibition against common-law suits by
employees * * * *”),

Defendant’s position that insurance compangsinclude provisions requiring other lost
wage recoveries to be offsagainst benefits payable undee LTD policy is sound. See,q,
Hall v. Life Ins. Co. of N. Ameri¢8817 F.3d 773, 775 (7th Cir. 2003) (discussing reasons for
income offset provisions). These clauses “oolty reduce the employer’s outlay for disability
coverage (and thus enable tamployer to provide additiondlinge benefits from a given
budget) but also control the moral hazard of inscea—that is, the chance that the existence of
insurance will increase the likeood of the insured event.”ld. But asHall indicates,
deductions generally are not “universal,” ahd policy documents must support the company’s
reading. Id. Here, the plain language of the polidges not support Defendant’s view that a
malpractice recovery that arose out of a tortiacisis “like” state-madated, no-fault recoveries
that traditionally arise after a disability. Puogher way, a malpractice recovery is not a typical

“income benefit” which foreseeably results from a disabling stPoke.

® In fact, Baxter's malpractice recovery arose out of allegedly negligent medical care that he received
after he suffered the stroke. In other words, thisr@o contention that the medical care in any way
caused the stroke from which the parties agree (sé&défiosed Findings { 10; Def. Answer  9) Baxter
sustained permanent brain damage that prevents him from working.
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As noted above, the Seventh Circuit does not recognize the ratenwh proferentem
during a deferential review. Sé#arrs v. Motorola, Inc, 577 F.3d at 786-87. But even if the
rule were in play, there would be no need to invibke this instance, for applying an offset for a
medical malpractice recovery isrdaary to the plain meaning the plan. Nothing in the plan
language gives the employee any aadiion that tort recgeries will be conslered an “Other
Income Benefit.” As the drafter, Sun Life hae thbility to draft its polig to specifically allow
it to offset a specified percentage of personal injury or tort settlements.e.§eh re Unisys
Corp. Long-Term Disability Plan ERISA Litigatio87 F.3d 710, 715 (3d. Cir. 1996) (“It is a
simple task of draftsmanship to specify which efésare applicable inng particular plan.”).
For instance, a comparable policy drafted by Unum Life, one of Sun Life’s competitors,
demonstrates that if Sun Lifeiatent had been to offset a personal injury recovery, it easily
could have been accomplished. Unum’s poliayvtes: “Unum will subtract from your gross
disability payment the followingleductible sources of incomé:* * 7. The amount that you
receive from a third party (after subtractimgtorney’s fees) by judgent, settlement or
otherwise.” This broad language is only onaragle of how an insurance company could draft
a provision that accounts foeaoveries that arise out of tortaims. Had this language or
comparable terms been used, Plaintiff almmsttainly would have ke unable to present a
persuasive argument that the offaets an abuse of thesurer’s discretion ace language of this
sort clearly states that any third party recovenyld be offset (less attoegy’s fees). Instead, the
Sun Life policy explicitly allowsan offset for statutory-basedo-fault recoveries, but leaves a

participant to wonder what additial laws are encompassed by fhease “laws of like intent.”
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Sun Life’s attempt to cram the common law ofjingence in tort within the language of its
policy cannot be sustained, even unaeteferential standard of reviéw.

One of the primary statutoiyoals of ERISA is to insurthat “every employee may, on
examining the plan documents, determine exastiat his rights and obligations are under the
plan.” Young v. Verizon’s Bell Atlantic Cash Balance RIan5 F. Supp. 2d 892, 916 (N.D. Il
2008) (quotingnt’l Union of Electronic, Elec., Sals&d, Machine and Furniture Workers, AFL-
CIO v. Murata Erie North America, Inc980 F.2d 889, 907 (3d Cir.1992)). If policy language is
in fact ambiguous, then theaulgective intent of the policygponsor might, along with other
evidencé be relevant in ascertaining its meaning. wewer, without a textual basis in the plan
for an administrator’s decision to offset Plé#ftg long-term disability benefits by amounts that

he received through a settlemenit a medical malpractice ctai the subjective intent is

" Furthermore, even if tort recoveries were of dlilkntent” to the statutes listed in paragraph 1—and the
Court concludes that they are not—paragraph 9 spetifadhe amount of the offset would be limited to
“[alny amount due to income replacement or lost wages the Empl@®esivesby compromise,
settlement or other method as a result of a clainafgr Other Income Benefit.” As noted above, the
administrator’s decision offset Plaintiff's LTD benefits by one-third ofgn@sssettlement. Even putting
aside the administrator’s admission that he arbitrarily selected one-third of the gross recovery—a decision
that may have been reasonable had the policy langqueagetted a set off for medical malpractice actions

in the first place—the decision to offset the gross amount also conflicts with the policy terms. In deciding
to offset one-third of the gross settlement amour#1& million, rather than 1/3 of the $12 million that
Plaintiff actuallyreceived(the gross settlement minus attornefges and expenses), the administrator’s
decision contravened the explicit terms of the plan.

8 Here, Defendant contends that its subjectivenintan be gleaned from Sun Life’s Business Process
and Procedures Reference Guide which provides'fifratome replacement by compromise, settlement,
etc. * * * includes Worker's Comp, motor vehicle adents, slip and fall lawsuits, etc.” Defendant
maintains that these internal claim handling guidelinescansistent with Sun Life’s decision to include
tort settlements as “Other Income Benefits.” A&sfdom the obvious problem with this evidence—that
Plaintiff had no knowledge of it prior to signingetipolicy for LTD benefits—Defendant has failed to
demonstrate that an ambiguity exists such tbsbrt to extrinsic eviehce is warranted. Sé&waback v.
American Info Techs. Corpl03 F.3d 535 (7th Cir. 1996) (extrinsic evidence should not be used where
the contract is unambiguous). Additionally, Surfels internal reference guide directs the claim
examiner to obtain a copy ofdltomplaint and determine the “litigation amount” as it relates to “income
replacement by compromise, sattlent, etc.” However, the policy limits the “offset” to “income
replacement received by compromise or settlement” reswdt of a claim for “Other Income Benefit.”
The policy itself does not allow an offset generally to “any amount received by compromise or
settlement.”
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irrelevant. Here, the plain language of tpelicy did not give Plaitiff the appropriate
information to order his affairs, such as structuring his malpractice settlement. For instance,
Defendant’s own facts acknowledgatlirlaintiff's projected futurencome could have exceeded
$60,000,000.00. While the $12 million Plaintiff receiviedm his tort settlement is a king’'s
ransom to most, it is approximately one-fourthhedf high end of Baxter’s projected future wages
and only half of the low end. Based on theglaage in the policy, theearly $13,000 per month
payout that Plaintiff @ceived from his LTD policy easily calihave influenced his decision to
accept the malpractice settlement. Without a textaals in the policy to indicate that his tort
recovery could offset his LTD benefits, Plaintiff was ill-prepared to construct his malpractice
recovery to take into account the offset.

A final note regarding the structural conflict ioterest mentioned above: As discussed
above, a structural conflict of interest may come play where the adinistrator has both the
discretionary authority to determine eligibility for benefits and the obligation to pay those
benefits. Glenn,554 U.S. 105, 111 (2008)enkins v. Price Waterhouse Long Term Disability
Plan, 564 F.3d 856, 861 (7th Cir. 2009). “A struetiuconflict is one factor among many that
are relevant in the abuse-of-discretion analysig "and will ‘act as a tiebreaker when the other
factors are closely balancedRaybourne576 F.3d at 449 (quotin@lenn,554 U.S. at 117). A
detailed analysis of angotential conflict of interest at workere is unnecessary, as the Court
finds that the administrator’s decision was sapported by the plain language of the policy.
That being said, the Court briefly comments smme of the factors present in this case that
suggest that a conflict of interesiay have been at work. Seeg, Holmstrom v. Metropolitan

Life Ins. Co, 615 F.3d 758, 777 (7th Cir. 2010).
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First, Sun Life’s decision ndb use experts in making itsitial determination, but only
in defending its claim administrator's admittedly imprecise offsetggests the possibility of a
conflict of interest. Additiondy, testimony from the administtar during his deposition that he
had never applied paragraph 9 of the “Other tmedenefits” section of the policy “to a claim
that involved personal injury other than in #gentext of workers’ compensation” tends to raise
the eyebrows in respect to a conflict of inter@salysis. Mr. Goodall also testified that he did
not review any external documents describingntiadpractice lawsuit settlement and its impact
on Baxter’'s benefits other than Baxter's LTDipp with Sun Life and the settlement document
which released all claims against the defendant in Baxter's malpractice lawsuit. Finally,
Goodall’s decision not to subtract attorneys’ faesl other expenses frotine gross settlement
amount of $19.5 million prior to applying a one-thafiset to the malpractice settlement would
be a reason to give more weight to the tonffactor—particularly in view of the policy
language focusing on income or wageseivedby the claimant. In sum, viewing all of these
factors in conjunction with the adnistrator’s interpretation of éhpolicy language, had resort to
a conflict of interest tie-breaker been necggssawould have favored Plaintiff here.

In sum, Sun Life’s application of the offsehder paragraph 1(f) of the “Other Income
Benefits” section lacked a “reasoned basis,t@s$ law is not a lawof “like intent” when
compared with the laws listathder paragraph 1(a)-(e). Seall, 475 F.3d at 821-22 (refusing
to adopt plan administrator'self-serving plan interpretatiordespite the deferential review,
because the interpretation lacked a “reasoned.BasiNor did the malpractice claim fall within

the scope of any of the other provisions sethfon paragraphs 2 through 10, such as Social

® When asked to explain why he chose one-tasdhe amount attributable to “lost wages,” Goodall
answered: “l can’t recall specifically how one-thirdsadetermined other than to say that | felt it was a
conservative estimate based on my review ottmplaint documents that were provided.”
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Security disability, pension, sidkave, salary continuation, severance pay. Because Sun Life
did not have a reasoned basis for concluding, uthgeterms of its own picy, that the Baxters’
malpractice settlement constituted an “Other Income Benefit,” the decision to offset Plaintiff's
long term disability (“LTD”) benefits by a podn of his tort settlement was arbitrary and
capricious®
IV.  Conclusion

Because the Court finds that Sun Life’s decidmmffset Plaintiff's long term disability
(“LTD”) benefits by a portion of Ha tort settlement was arbitraaynd capricious in light of the
plain language of Plaintiff's long-term disabilipplicy, the Court denies Defendant’s motion for
judgment under Rule 52 [27] and enters judgnerfavor of Plaintiff Ted Baxter and against
Defendant Sun Life. The Courtdars restoration of monthly bditgpayments to the pre-offset
amount ($12,951.00) retroactive to April 18, 200®laintiff is not liable for the claimed
overpayment in the amount of $375,480.00.

Plaintiff also seeks costs, attorney feasd prejudgment interest on benefits due since
April 2008. In a beneficiary’s ERISA action, “tloeurt in its discretioomay allow a reasonable
attorney’s fee and costs action to either party.” 29 UGS. § 1132(g)(1). The Seventh Circuit
reviews a district court’s decai to award or deny attoey fees for abusaf discretion, and will
not disturb the district court’srfding “if it has a basis in reasorBbwerman v. Wal-Mart Stores,

Inc., 226 F.3d 574, 592 (7th Cir. 2000). Whetheraward an ERISA claimant prejudgment

% Had Sun Life classified all tort recoveries as e, this likely would have been a different case.

Plaintiff maintains that because his malpractice setfg documents did not contain any statement that
denominated any portion of the malpractice settlerasriincome replacement or lost wage,” Sun Life

was unreasonable in determining that a portion ef $bttlement was received due to lost wages.
However, accepting Plaintiff's view that uncategoriz=itlements could never be subject to an offset
would create an incentive for parties to structure (deast categorize) strategically to avoid an offset

actually provided for in an ERISA plan.
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interest is “a question of faiess, lying within the court’sosind discretion, to be answered by
balancing the equities.Fritcher v. Health Care Service Corp301 F.3d 811, 820 (7th Cir.
2002). Neither party has briefed the issue of attorney’s fees and prejudgment interest. In the
event that the parties are unable to resolveigbige of fees, costs, and pre-judgment interest
without court intervention, Plairfit may file an appropriate tpiest at that time. See,qg,
National Production Workers Union Ins. Ttug. Life Ins. Co. of North Americ&2010 WL
2900325 (N.D. lll. July 21, 2010); see aldolmstrom v. Metropolitan Life Ins, C&2011 WL

2149353(N.D. lll. May 31,2011).

Dated: June 7, 2011

RoberM. Dow, Jr.
UnitedState<District Judge

21



