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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TELLABS OPERATIONS, INC., and
TELLABS NORTH AMERICA, INC.,

FUJITSU LIMITED, )
)
Plaintiff, )
)
V. ) No. 09 C 4530
)
TELLABS, INC., )
)
)
)
)

Defendants.

MEMORANDUM OPINION AND ORDERGRANTING TELLABS’
MOTION TO RENEW [955] IN ITS ENTIRETY AND GRANTING TELLABS’
RENEWED MOTION TO STRIKE [568] IN PART

JAMES F. HOLDERMAN,Chief Judge:

Remainingat issue in thicaseare U.S. Patent No. 5,521,737 (the *737 Patent”) and
U.S. Patent No. 5,526,163 (the 163 Patent”), which are owned by plaintiff Fujitsuedirand
allegedly infringed by defendants Tellabs, Inc., Tellabs Operations, Imd. Tallabs North
America, Inc. (“Tellabs”):

In Tellabs’ renewed “Motion to Strike Portions of Fujitsu’'s Expert Reports and to
Preclude Reliance by Fujitsu on Theories, Evidence, or Analyses Precluded hin@outt’s
Order of March 212012” (Dkt. No. 568“Renewed Motion”), it argues that portions of Fujitsu

Limited’s expert reports should be stricken because they improperly exceembpleeos Fujitsu

! Both of these patents alsemainat issue irtherelated casef Fujitsu Limited v. Tellab®perations, Ing.No. 12
C 3229 (N.D. lll.)(the“2012 Case”) This opinion does not address the scope of the infringement contentibes
2012 Case, other than to note that the 2012 Case has beew bgnitourt orderto includeonly newlyaccused
products. $eel2 C 3229, Dkt. No. 18.)The alditional patentsrad claimspreviouslylitigated and resolveth the
related casef Tellabs Operations, Inc. v. Fujitsu Limitetlo. 08 C 3379 (N.D. lll.)(the “2008 Case”) are
irrelevant to the court’'surrentanalysis
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Limited’s 2008 hfringementContentions. For the reasons set forth below, Tell&esiewed
Motion is granted in part and denied in part.

BACKGROUND

Because Tellabs’ pending mot®require a familiarity with the procedural history of this
case, the coumnvill review the pertinent history of this litigation thakplains the motionsnal
court ordergprecedinghe filing of Tellabs’Renewed Mtion.

Northern District of Illinois case number 09 C 4530, referred tthasTexas Actioff
was originally filedon January 29, 2008n the United States District Court for the Eastern
District of Texas. (Dkt. No. 1.) On July 28, 2008yhile the case was pending befdhen
District Judge now Chief JudgeLeonard Davis Fujitsu Limited served its infringement
contentions on Tellabs (“2008 Infringement ContentiongQeeDkt. No. 552 (“3/21/12 Order”)
at 3.) On June 12, 2009, Fuijitsu Limitéidst moved for leave to amend its infringement
contentions. (Dkt. No. 89.) Judge Davis derftegltsu Limited’smotion without prejudiceand
graned Tellabs’ motion to transfer the caseth® Northern District of lllinois (Dkt. No. 118.)
The Texas Action was thetransferred on July 29, 2009, and reassigned to this court on
September 16, 2009, as related to case number 08 C B@72Q08 Cas§. (Dkt. Nos. 119
145.)

Almost two yearsafter the Texas Actionwas transferred to the Northern District of
lllinois, on May 6, 2011, Fujitsu Limitechovedto file an amendedomplaint. (Dkt. No. 318.)
At a status hearing on June 21, 20I4llabs entered an oralotion objectingo the filing ofan
amended complairgndto the filing ofany reatedamended infringement contentions. (Dkt. No.

327.) In ruling on both motions, this court noted that Fujltsuited’'s 2008 Infringement

2 Judge Davis became Chief Judgehe United States District Court for the Eastern District of Texas in Januar
2012.



Contentions were deemed “final” at the time they were servecethab§ pursuant tdhe then
governingEastern District of Texas Local Patent Ruylend that Fujitsu Limited had not shown
good cause to amend BO08 IfringementContentions undethe Northern District of Illinoiss
Local Patent Ruke “which are now tl controlling local patent rules fdnis case as it proceeds
forward” (Dkt. No. 377 (*9/29/11 Order’at 2)

Fujitsu Limited thereafter filed a “Motion to Set a Schedule to Serve Final Qmts
and in the Alternative to File Amended Final Infringeiné€ontentions.” (Dkt. No. 397.)
Noting that this motion was, “in some respects, a motion to reconsider this coyt's2Se
2011, ruling’ the court denied Fujitsu Limited’s motion. (3/21/12 Order at@pkecifically, the
court denied Fujitsu Limited leave amend its 2008 Infringement Contentions talentiew
versions” of Tellabs’ accused products and to incluele theories of indirect infringement and
infringement under the doctrine of equivalemtbjle “assumingthatthe proposedew theories
“differ from those presented in Fujitsu’s 2008 infringement contentions.” (3/21/12 airdiér)

On April 16, 2012, Tellabs filed iteriginal “Motion to Strike Portions of Fujitsu’s
Expert Reports and to Preclude Reliance by Fujitsu on Theories, Evidence, lgseAna
Precluded Under the Court’s Order of March 21, 2012.” (Dkt. No. 58fjle the parties were
briefing this motion, the parties and the court agreed to proceed to trial on amte e Patent
No. 7,227,681 (the “681 Patent”), at issue in the related 2008 Case. Accordingly, the court
denied Tellabs’ motion without prejudies mootwith respect to the portions of the motion that

involved the ‘737 Patent and the ‘163 PaterfDkt. No. 736 (“7/23/12 Order”) at 2-3.)

3 Another patent that had been at issue ifTémeas Action U.S. Patent No. 5,386,418 (the “418 Patent/3s later
deemed invalid on summary judgment. (Dkt. No. 95the courttherefore does not address Tellabs’ Renewed
Motion with respect to the ‘418 Pateat it pertains to the Texas Actioti the parties wish toenew their
arguments with respect to the ‘418 Patent by separate motion in th€a6é2where the ‘418 Patestcurrently at
issuethey may do at an appropriate point in that litigation.
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After atemporary shift of focus durintlpe trial of the ‘681 Patent, Tellabs filed a motion
to renew its earlier motion to strike. (Dkt. No. 953jitsu Limited did not objecto this
motion and the court thereforgrantsTellabs’ motion to renewits previouslyfiled motion to
strike.  With this procedural history now having been described, the court turns its attention to
Tellabs’Renewed Mtion asit pertains to the ‘737 Patent and the ‘163 Patent.

ANALYSIS

Pursuant tolte Eastern District of Texas’'s Local Patent Rules, which governed at the
time Fujitsu Limited served its 2008 Infringement Contentions, Fujitsu Limit&068
Infringement Contentions were required to contain the following information:

(b) Separately for each asserted claim, each accused apparatus, product, device,

process, method, act, or other instrumentality (“Accused Instrumefjtalitgach

opposing party of which the party is aware. This identification shall be edicpe

as possible. Each product, device, and apparatus must be identified by name or

model number, if known. Each method or process must be identified by name, if

known, or by any product, device, or apparatus which, when used, allegedly
results in the practice of the claimed methogrorcess;

(c) A chart identifying specifically where each element of each asserted claim is

found within each Accused Instrumentality, including for each element that such

party contends is governed by 35 U.S.C. § 112(6), the identity of the structure(s),

act(s), or material(s) in the Accused Instrumentality that performsl#imed

function.

(E.D. Tex. P.R. 3-1(b) and (c).)

As this court has previously noted, “[e]xpert infringement reports may not introduce
theories not previously set forth in infringement contentions.” (7/23/12 Order at 8 (guotin
Fennder Investments, Ltd. v. Hewletickard Ca. No. 6:08CV-273, 2010 WL 786606, at *2
(E.D. Tex. Feb. 26, 2010) (Love, M.J.)).)

Tellabs’ Renewed Motion is directed at specific portions of twd-wgftsu Limited's

expert reportshat Tellabsallegesgo beyond the scope of the 2008 Infringement Contentaans



interpreted bythis court’s March 21, 2012 order denyiRgjitsu Limitedleave to amend.The
two expert reports at issue are
o “Expert Report of Dr. Alan E. Willner Regarding Infringement With Resped).S.
Patent No. 7,227,681, U.S. Patent No. 5,521,737, and U.S. Patent No. 5,526,163”
(Dkt. Nos. 568-2 to 568-FILED UNDER SEAL (“Willner Infringement Report”))

e “Expert Report ofChristopher J. Bokhart” (Dkt. No. 5688 FILED UNDER SEAL
(“BokhartDamages Report”))

Tellabs moves the court to strike “those portions of [thedwmertreports] that present theories
of infringement precluded under the Court’s [March 21, 2012] ooiteanalyses based on
products precluded under the Court’s [March 21, 2012] order.” (Renewed Mot. at 1.)

Although te court's March 21, 2012 order denyirfgujitsu Limitedleave to amendid
touch upon the 2008 Infringement Contentions in various respects, the court takes this
opportunity to again clarify that the March 21, 2012 order did diogctly address‘the
sufficiency or scope of Fujitsu’s 2008 Infringement contentions.” (7/23/12 Order at 8.)

1. Portions of Fujitsu Limited’s Expert Repoi#ot by Agreement

Fujitsu Limited has agreed to withdraw certain portions of the Willner Irdriment
Report addressing modules that were specifically identified in this sdMetch 21, 2012 Order
denying Fujitsu Limited’s “Motion to Set a Schedule to eRimal Infringement Contentions
and in the Alternative to File Amended Final Infringement ContentionSe€e3/21/12 Order at
16, n.10.) Specifically, Fujitsu Limited has agreed to withdraw, without prejupdéragraphs
14248; 26078; 298; 38337; 38990; 39293; 39598; 40001; 40304; 40708; 41114, 41617,
41920; 422669; 674; 67/80; 753; 7589; 76267; 76972; 77578; 78386; 791; 799802;
80508; 81114; 81821; 82528; 833; 89PM16; 918; and 935 of the Willner Infringement
Report, subject téujitsu Limited’s proffer to the court.SeeDkt. No. 590 (“Fujitsu’s Resp.”) at

4, n.1.) Fujitsu Limited has also agreed to withdraw without prejudice the mahfastions of



the BokhartDamages Report.Id. at 10.) Lastly, Fujitsu Limited has promised that it “will not
rely on any references [in the Willner Infringement Report] to . . . the doctringuofadents.”
(Fujitsu’s Resp. at 8.) Tellabs’ Renewed Motion is therefpamted by agreementith respect

to these portions of Fujitsu Limitedéxpert reportsto the extent they address the ‘737 Patent or
the ‘163 Patent.

2. Allegedly “New” Theories of Indirect Infringement

The court’s July 23, 2012 analysis of Fujitsu Limited’s theories of indirect g&nment
with respect to the ‘681 Patent applies with equal force to Fujitsu Limited’sekesdrindirect
infringement with respect to the ‘737 Patent and the ‘163 Pa{&eie7/23/12 Order at 1Q2.)

As this court previously held, “a fair reading of Fujitsu’s Disclosure [also aslithige the ‘737
Patent and the ‘163 Patentjakes clear at least Fujitsu’s contention that Tellabs committed
contributory infringement and inded infringement by selling the Accused Instrumentalities to
Tellabs’s customers for the customers’ own useld. & 12.) The court therefore denies
Tellabs’ Renewed Motion with respect to these theories of infringeaseapplied to the ‘737
Patent andhe ‘163 Patent.

3. The ‘737 Patent

It is undisputed that Fujitsu Limited’s July 2008 “Infringement Claim Chart for. U.S
Patent 5,521,737” (Dkt. N&639-3FILED UNDER SEAL (“737 Infringement Contentions”))
identifiestwo specificmodules as follows:

Throughout Fujitsu’s ['737 Infringement Contentigns . reference will be made

to Figures 17, which are representative of the Accused Instrumentalities:
Tellabs® 7100 Optical Transport System (“Tellabs® 7100”), Tellabs® 6325 Edge
Node (“Tellabs® 6325”), and Tellabs® 6370 WDM Node (“Tellabs® 63707).
Figures 17 arebased on at least one typeTallabs® 7100: (1) Tellabs® 7100
that include aMetro Input Amplifier Module (“MIAM”)  manufactured by
RED-C® and anOptical Line Interface Module (OLIM) manufacturedby
Avanex® Tellabs® 6325 and Tellabs® 6370 may use similar structures and



methods with respect to the ‘7&atent.
(‘737 Infringement Contentionat 1(emphasis added}.)The ‘737 Infringement Contentiom®
on to describe insomedetail how the MIAM and OLIM modules are alleged to practice the
elements of the asserted claims of thg7 Patent, includinghe specific interactionsof the
MIAM and OLIM modules with other modules such as Ehel Optical Supervisory Channel
Module (“DOSC”) and theAdministrative Processor Module (“APM”). (Id. at 22-24, 27
31.) The ‘737 Infringement Contentions alsd times refer to the MIAM optical amplifier
module and théMetro Output Amplifier Module (*"MOAM”) in language suggesting these
two moduks areinterchangable for purposes of Fujitsu Limited’s infringement contentions
(See, e.g.7737 Infringement Contentions at 23 (“For example, a first optical signal of a first
wavelength and a second optical signal of a second wavelength in a Da/gD8 is received
from the OLIM, which is optically connected to MIAM (or MOAM) and a DOSC. Asussed
above, the first optical signal is input into an optical fiber in the MIAM (or MOAdYl the
second optical signal is branched to the DOSC.”).)

Tellabs argues thatin addition to the five modulediscussed aboyethe Willner
Infringement Report also impermissibly asserts infringement of the ‘737tRgténe modules
“not analyzed in Fujitsu’s July 2008 infringement contentions, including tA®LE, LRAM-E,
ELRAM-E, SPM, and SPNN” modules. (Tellabs’ Mot. at 5.) Fujitsu Limited argues in

response that it¥37 Infringement Contentions “contained detailed information regarding the

* As noted in tie court’s July 23, 2012 order, the court is sensitive to the parties’ gofareconfidentiality, but
must nevertheless explain its reasoning in the public record. (7/Q84E2 at 2.)



LIAM -E and LRAME [and SPM modules] and fairly provided notice to Tellabs of Fujitsu’s
737 infringement theory.” (Dkt. No. 590 (“Fujitsu’s Resp.”) at’6.)

Claim 4 of the 737 Patent generallgiscloses’|ajn optical amplifierfor amplifying a
first optical signal of a first wavelength and receiving a seconccapsignal of a second
wavelengtt? with the optical amplifier “comprising’four specific elementS. The ‘737
Infringement Contentions do not mention or analyze the LIBM.RAM-E, or SPM modules in
connection with any of the four elements comprisingdpecal amplifier asserted in Claim 4.
By way of contrast, when Fujitsu Limited wanted to explain “where each elemesdch
asserted claim is found within each Accused Instrumentality,” (E.D. Tex.3PLR)), it did so
with specificity by referencingTellabs® 7100 equipped with MIAM manufactured by RED
C®,” “Tellabs® 710Cquipped with aDptical Line Interface Module (OLIM) manufactured by
Avanex®” or “Tellabs® 7100employing a Dual Optical Supervisory Channel Module
(DOSC).” (‘737 InfringemenContentions, Elements (16¢).)

The ‘737 Infringement Contentions defer tothe LIAM-E, LRAM-E, andSPM modules
in support of the genetapreliminarycontention that the Tella®s7100 systemincludes “an
optical amplifier for amplifying a first optat signal of a first wavelength and receiving a second
optical signal of a second wavelength(ld., Element (a).) Specifically, the ‘737 Infringement
Contentions cite various sections of fhellabs® 7100 General Description, 76.7100FP33/2,
Rev. B, 2/062006)and theTellabs® 7100 Module and Hardware Description, 76.7100/4, Rev.
A, 10/02 (2002)that together “describe[e]” nine different modules includedhm Tellab®

7100 system including the SPM, LIAME, LRAM-E, LOAM-E, MIAM, MOAM, RIAM,

® Fujitsu Limited makes no argument with respect tofhBAM-E optical amplifier module or th&PM-N
processor module.

® The court’s analysis pertaining to independent Cldiis equally applicable to the othdweeasserted claims of
the 737 Patent: dependent Claity independent method Claim 11, and depenchetihod Taim 12.
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LRAM, and OLIM modules. Ifl. at 2 4-5.) This same sectioof the ‘737 Infringement
Contentionsincludes a set of figures illustratintamplifying a DWDM signal of a first
wavelength and receiving an Optical Supervisory Channel (OSC) signakobmadswavelength
in Tellabs® 7100 with 44 channelsyhich citesfiguresthatincludethe LIAM-E, LRAM-E, and
SPM modules. I¢. at 56 (citing Figures 8.12 and 8.15).)

As this court has previously noted, “local rules are meant to prevent a shiftidg sa
approach to eim construction by forcing the parties to crystallize their theories of teeccaly
in litigation.” (3/21/12 Order at-8 (citing O2 Micro Int'l Ltd. v. Monolithic Power Sys., Inc.
467 F.3d 1355, 1364 (Fed. Cir. 2006) (internal quotation marks dmijté-ujitsu Limited had a
duty to be “as specific as possible” when identifying tAecused Instrumentality,” and to
include in its infringement contentions “specifically where each elemeiatcof #sserted claim is
found within each Accused Instrumentality.” (E.D. Tex. P.RL(t) and (c).) The ‘737
Infringement Contentions explicitly contend three separatgtatements with respect to Element
(a), that ‘[tthe MIAM included in Tellab® 7100 amplifies a first optical signal of a first
wavelength andeceives a second optical signal of a second wavelendth.at(25.) The ‘737
Infringement Contentions do not contain a similar statement with respect to the-E1AM
LRAM-E optical amplifier modules. Although Fujitsu Limited now asserts itsntenion to
accuse all “Tellabs7100 systems with 44hannel modules,e., the LIAM-E and LRAME
modules”and all modules “conceptually identical” to the MIAM modul@ee Dkt. No. 5901
FILED UNDER SEAL (“Modified 737 Infringement Contentions”) &-10), this intentionis
not clear from the ‘737 Infringement Contentionsigue allusions to the LIANE, LRAM-E,
and SPM moduleslf Fujitsu Limited intended teely on the inclusion of the LIAME, LRAM-

E, or SPM modules in the Tella®s100systemfor purposes of proving infringement, it should



have explicitly said so As drafted, the737 Infringement Contentionsadnot put Tellabs on
notice of Fujitsu Limiteds intert to rely on the inclusion of the LIAME, LRAM-E, or SPM
modules in the Tellabs® 71&ysten for purposes of proving infringement.

Because the737 Infringement Contentionsadhot assert infringement of thé37 Patent
by the LIAM-E, LRAM-E, or ELRAM-E optical amplifier modules, or the SPM or SRM
processor modules, Tellabs’ Renewed Motion is granted with respect to those portibaes of
Willner Infringement Report that rely on an analysis of these modules for psrmise
infringement.

4, The ‘163 Patent

It is undisputed that Fujitsu Limited’s July 2008 “Infringement Claim Chart for. U.S
Patent 5,526,163” (Dkt. No. 568l FILED UNDER SEAL (“163 Infringement Contentions”))
specificallyidentifiestwo optical amplifier moduleasfollows:

Throughout Fujitsu’s ‘163 Infringement Contentions] . . . references will be

made to Figures-8, which are representative of the Accused Instrumentalities:

Tellabs® 7100 Optical Transport System (“Tellabs® 7100”), Tellabs® 6325 Edge

Node (“Tellabs® 6325”), and Tellabs® 6370 WDM Node (“Tellabs® 63707).

Figures 18 are of at least two types of Tellabs® 7100: (1) Tellabs® 7100 that

include alLine Output Amplifier Module Enhanced 81.71123B Rev. A

(“LOAM -E”) manufactured by Avanex®; and (2) Tellabs® 7100 that include a

Metro Input Amplifier Module 81.71122 Rev. A (“MIAM”) manufactured by

RED-C®. Tellabs® 6325%nd Tellabs® 6370 may use similar structures and

methods with respect to the ‘163 Patent.

(‘163 Infringement Contentions at 1 (emphasis added).)

Tellabs argues thathe Willner Infringement Report alsampermissibly asserts
infringement of the ‘163 Patent by seven additional modulest were not analyzed in Fujitsu’'s
July 2008 infringement contentiohsncluding the LIAM-E, LRAM-E, and ELRAM-E optical
amplifier modules, and th&kDM, DPM, SPM, and SPMN processor modules. (Tellabs’ Mot. at

6.
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Fujitsu Limited arguesn responsethat its ‘163 Infringement Contentions contained
“detailed information . . forthe LIAM-E and LRAME moduleg in connection with the ‘163
Patent’ (Fujitsu’s Resp. at 6.) The court disagrees. There is only one explicit mentio& of
LIAM -E and LRAME modules in Fujitsu Limited’s ‘163 Infringement ContentioriBhis one
explicit mention § set forth in support othe generalcontention that ‘ftfthe Accused
Instrumentalities, including, but not limited tdellabs® 7100,Tellabs® 6325, and Tellabs®
637Q include an optical amplifier (‘163 Infringement Contentions at 3.) In support of this
general contention Fujitsu Limited cites various sections of th&ellabs® 7100 General
Description, 76.7100FP33/2, Rev. B, 2/00(8) and theTellabs® 7100 Module and Hardware
Description, 76.7100/4, Rev. A, 10/02 (20G8at togethefdescribef]” eight different optical
amplifier modulesincluded inthe Tellabs® 7100system including the LIAM-E, LRAM-E,
LOAM-E, MIAM, MOAM, RIAM, LRAM, and Metro OAM modules.Id.)

Claim 5 of the ‘163 Patent discloses an optical ampliGlemprising six different
element€ The ‘163 Infringement Contentionso not mention or analyzthe LIAM-E or
LRAM-E optical amplifier modules in connection with any of th&x specific elements
comprising the optical amplifieassertedn Claim 5 By way of contrast, iven Fujitsu Limited
wanted to explairfwhere each element of each asserted claim is found within each Accused
Instrumendlity,” (E.D. Tex. PR. 3-1(c)), it did so with specificity by referencing either
“Tellabs® 7100 equipped with a LOAK manufactured by Avanex®” orTellabs® 7100
equipped with aMIAM manufactured by REBC®.” (See‘l163 Infringement Contentions,

Elementslf)-(g).) As drafted, the ‘163 Infringement Contentions do not put Tellabs on wbtice

" Fujitsu Limited makes no argument with respect tothBAM -E optical amplifier module or thaDM, DPM,
SPM, and SPMN processomodules.

® The court’s analysis pertaining itedependen€laim 5 is equally applicable to the other two assertaiths of the
‘163 Patentdependent Claim 6 and method Claim 24.
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Fujitsu Limiteds intert to rely on the inclusion of thelAM -E or LRAM-E optical amplifier
modules in the Tellabs® 71&ystemfor purposes of proving infringement.

Fujitsu Limited arguesthat its ‘163 Infringement Contentions did not need to be
presented in “excruciating detail,” in part becattseinfringement theory with respect to the
LOAM-E optical amplifier module is the same as its infringement theory w#ibeot to the
LIAM -E and LRAME optical amplifier modules. (Fujitsu’'s Resp. at-8 (citing Network
Caching Tech. Corp. v. Novell, In@003 WL 21699799, at *8 (N.D. Cal. Mar. 21, 2003}.)
Local Patent Rule-3 required Fujitsu Limited’s identification of the “Accused Instrumentality”
to be “as specific as possiblaghd that its infringement contentiomelude “specifically where
each element of each asserted claim is found within eachs&d Instrumentality.” (E.D. Tex.
P.R. 31(b) and (c).) If Fujitsu Limited intended to assert that the LIENMnd LRAME optical
amplifier modules infringed the ‘163 Patent in the same way as the L-@Aldtical amplifier
module, it should havexplicitly said so. Tellabs was not required to guess that Fujitsu
Limited's theory of infringement also included these additional, unnamed,abptmeplifier

modules.

° Fujitsu Limited similarly argues in its “modified” infringement contentiothat “[tlhe LOAME module is
representative of the 4hannel EnhancedKE) family of modules, including thelAM -E and the LRAME.” (See
Dkt. No. 5903 FILED UNDER SEAL (“Modified ‘163 Infringement Contentions”) at 8, 13, 18, 21, 24, 29, 32,
35, 38, 41.) Fujitsu Limited cites no support for this assertion,thediterature quoted in Fujitsu Limited’s
“modified” infringement contentions suggests that the LOEMptical amplifier moduldiffers from the LIAM-E
and LRAM-E optical amplifier modules incertain respects For example, te LOAM-E module amplifies an
outgoing DWDM signalwhile the LIAM-E and LRAME modules amplify an incoming DWDM signaModified
‘163 Infringement Contentions & 6 (quoting Tellabs® 7100 General Description, 76.7100FP33/2, Rev. B, 2/06
(2006)at 210, 290).) Likewise,the LOAM-E module is used only in SBOADM configuratiomgile the LIAM-E
and LRAM-E modules are used imoth SBOADM and OLA configurations (Id. at 4-6 (quotingTellabs® 7100
General Description, 76.7100FP33/2, Rev. B, 2/06 (2@G2&-49, 263, 2-90).) The LOAM-E optical amplifier
module also occupies a different position on the usalemain shelf than the LIANE and LRAME optical
amplifier modules. Id. at4 (quotingTellabs® 7100 General Description, 76.7100FP33/2, Rev. B, 2/06 (20@6)
49).) It is therefore not immediately apparent that the LOEBMptical amplifier moduleshauld be considered
“representative” of the LIAME and the LRAME optical amplifier modules for purposes of infringement.
Regardless, as explained herein, Tellabs was not required to guesgjitbatlimited was asserting infringement
based orthe incluson of the LIAM-E or LRAM-E optical amplifier modukein the Tellabs® 7108ystem
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Because the ‘163 Infringement Contentiosndt assert infringement of the ‘163 Patent
by the LIAM-E, LRAM-E, or ELRAM-E optical amplifier modulesor the ADM, DPM, SPM, or
SPMN processor modules, Tellabs’ Renewed Motion is granted with respect to thibsespair
the Willner Infringement Report that rely on an analysis of these nmodatepuposes of
infringement.

CONCLUSION

For the reasons set forth above, Tellabs’ “Motion to Renew Its Motion to S{bke”
No. 955) is granted and Tellabs’ renewed “Motion to Strike Portions of Fujitsu’stHXeports
and to Preclude Reliance by Fujitsu on Theories, Evidence, or Analyses PrechadedHe
Court’s Order of March 21, 2012” (Dkt. No. 568) is granted in part and denied in part. Tellabs’
Renewed Motion (Dkt. No. 568) is granted as to those portions of the Willner Infringement
Report that rely on an analysis of thé&M -E, LRAM-E, ELRAM-E, SPM, andSPMN
modules for purposes of proving infringement of the ‘737 Patent, and as to those portions of the
Willner Infringement Report that rely on an analysis oflteM -E, LRAM-E, ELRAM-E,
ADM, DPM, SPM, andSPM-N modules for purposes of proving infringement of the ‘163
Patent. Tellabs’ Reneweddilon (Dkt. No. 568)s granted by agreemewiith respect to the
portions of the Willner Infringement Report and the Bokhart Damages Report vdjuntari
withdrawn by Fujitsu Limited, including references to the modules excluded in thésddarch
21, 2012 Order, (Dkt. No. 552 at 16 n.10), and references to the doctrine of equivalents. Tellabs’
Renewed Mtion (Dkt. No. 568) is denied with respect to the portions of the Willner

Infringement Report that analyze indirect infringement of the ‘737 Patertha ‘163 Patent.
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ENTER:

JAMES F. HOLDERMAN
Chief Judge, United States District Court

Date: May 24, 2013
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