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DOCKET ENTRY TEXT

“Fujitsu’s Motion Regarding U.S. Patent No. 7,227,68ttive’ Versus Passive Claim Terms” [649] is
granted in part and denied in part by the court’s construing the disputed term “transmitting” which is the only
disputed term raised in this motion [649] in claims 1, 2, 4, 6, 7 and 8 of the ‘681 Patent, the claims that
Fujitsu intends to assert at the trial commencing August 27, 2012. The claim term “transmitting” when used
as a verb in the ‘681 Patent means “engaged in the transmission of.” The parties are encouraged to|further
discuss settlement.

Notices mailed by Judicial staf{.

W[ For further details see text below.]

STATEMENT

Fujitsu in its motion [649] is asking for further construction of claim terms. The motion becamg
fully-briefed five days ago. The court grants in part and denies in part the motion by obliging Fujitsu’
request as to claims 1, 2, 4 6, 7 and 8. Because the issues regarding claims 1, 2, 4, 6, 7 and 8 of F Litsu’s
‘681 Patent are set to commence trial one month from today, on August 27, 2012, and counsel for thie partie
are busy finalizing trial preparation, the court has truncated the fullness of its explanation to provide gounse
this ruling as promptly as possible.

The court understands the need to approach claim construction in a manner which adheres tq the
principles set forth ifPhillips v. AWH Corp., 415 F.3d 1301 (Fed. Cir. 200®h(banc), which means the
court is to first examine the claim language itself and refer to the specification to understand thd dlaifps.
at 1315.

Raised in Fujitsu’s motion [649] are the claim terms “transmitting,” “making,” and “receiving” used
as verbs in the independent claims 1, 6, 9, and 14 of the ‘681 Patent as follows (bolded):

1. An optical transmission system comprising: a transmitting terminal
transmitting a wavelength division multiplexed (WDM) optical signal having a
variable number of channels associated with different wavelengths;

6. An apparatus comprising: . . . the optical amplifier including: an optical
attenuator which controls a level of the amplified WDM optical signal, an optical
filter making the gain substantially even with respect to said different
wavelengths, and a controller which controls the gain to be approximately
constant.
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STATEMENT

9. An optical transmission system comprising: a transmitting terminal
transmitting a wavelength division multiplexed (WDM) optical signal having a
variable number of channels associated with different wavelengths; an optical
amplifier which amplifies the WDM optical signal from the transmitting terminal
with a gain and outputs the amplified WDM optical signal, the optical amplifier
including: an optical attenuator which controls a level of the amplified WDM
optical signal, an optical filtenaking the gain substantial even with respect to
said different wavelengths, and a controller which controls the gain to be
approximately constant; and a receiving termiegéiving the amplified WDM
optical signal from the optical amplifier.

14. An apparatus comprising: . . . the optical amplifier including: . . . an optical
filter making the gain substantially flat with respect to said different
wavelengths, . . ..

‘681 Patent, col. 22, |. 4 - col. 24, |. 10.

terms is used. That claim term is “transmitting.” It is used both as an adjective in claim 1 to modify tie nour
“terminal” and as a verb to describe the action engaged in by the terminal. It has long been the law that
words of a claim are generally given their ordinary and customary meaviiingnics Corp. v.
Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996).

In the claims to be tried on August 27, 2012, claim 1 is the only claim in which any of the raise}E
t

Nowhere in the ‘681 Patent other than the claims are the words “transmitting” and “receiving” used a:
verbs. They are always used as adjectives elsewhere than the claims in the ‘681 Patent. Referring Jo the
specification in the Figures of the ‘681 Pateng, words “transmitting” and “receiving” are used as
adjectives to describe and delineate the functionalofod@ch respective “unit” in the prior art, conventiofjal
fiber optic communication system displayed as Figunéthe ‘681 Patent. As such, the meaning of thos|
terms is commonly understood to a person of ordinary skill in the art as that person is defined in the ffourt’s
previous claim construction determinations.

U

Unlike HIC Corp. v. IPCom GMBH & Co., KG, 667 F.3d 1270, 1276-78 (Fed. Cir. 2012), the cout
finds nothing in the specification or the prosecution hystbat discloses an intent by the patentee to infgfrm
a person of ordinary skill that the term “transmitting,” when used as an active verb in claim 1, is mealit to
have a meaning other that its common meaning as an active verb, and counsel have pointed to nothjng. Th
court need not go beyond the intrinsic record, because the common meaning is appropriate here.

In quick summary, Tellabs “asks this Court to construe these claims as they are written: to require
terminals actively transmitting/receiving and optical filtacsively making the gain substantially even/flat}”
(“Tellabs Operations, Inc.’s, Tellabs North America, Inc.’s and Tellabs, Inc.’s Response to Fujitsu Lirited’s
Motion Regarding U.S. Patent No. 7,227,681: ‘Active’ Versus Passive Claim Terms” [Dkt. No. 695] af 4
(“Tellabs’s Response [695]").

Because only the term “transmitting” matters to the upcoming trial, and the court construes orjly the
claim term “transmitting” when used as a verb in the ‘681 Patent claims to be understood by a persofp of
ordinary skill in the art to mean: “engaged in the transmission of.” This construction gives effect to al| the
terms in the claimBecton, Dickson and Co. v. Tyco Healthcare Group, LP, 616 F.3d 1249, 1257 (Fed. Ci
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STATEMENT
2010) (quotingBicom Inc. v. Sraumann Co., 441 F.3d 945, 950 (Fed. Cir. 2006).

When the construed meaning of the verb “transmitting” is substituted for the verb “transmitting[’ in
claim 1 of the ‘681 Patent, the claim element reads: “a transmitting terminal [engaged in the transmigsion of
a wavelength division multiplexed (WDM) optical signal .” (‘681 Patent, col, 22, Il. 4-6). The court
intends to instruct the jury in a manner consistent with this determination.

?-MW
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