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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANTHONY PHILLIPS,

Plaintiff,
No. 09 C 4668

N N N N N

V.

CITY OF CHICAGO, CITY OF CHICAGO ) JUDGE DAVID H.COAR
POLICE DEPT., OFFICER SALVADOR

ENRIQUEZ, OFFICER ARTURO

BRACHO, and OTHER UNNAMED

POLICE OFFICERS,

)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Anthony Phillips bringshis action against Defendarthe City of Chicago, City
of Chicago Police Department, Officers Sader Enriquez and Arturo Bracho, and other
unnamed police officers (collectively “Defdants”) under 42 U.S.C. § 1983, alleging
unreasonable seizure and false arrest in vasiatf his rights under the Fourth Amendment and
malicious prosecution in violath of lllinois state law. Defedants move for summary judgment
on all claims. For the reasons stated beDefendants’ motion for summary judgment in
GRANTED.

FACTUAL BACKGROUND

Plaintiff Anthony Phillips was the owner afmixed-breed, part German shepherd dog
named Spike. (Defendants’ Rule 56.1 Statdérméfacts (‘DSOF”) {1 12.) As of August 1,
2008, Spike was approximately 15 years old. &t § 13.) Spike was unable to walk, suffered
from hip dysplasia, and had a mucus-like film around his eyes. As a result of Spike’s condition,

several complaints were lodgedth the Anti-Cruelty Societguring the summer of 2008ld(
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at 1 22.) At that time, both Phillips and Spikere living with Phillips’s elderly mother,
Lorraine Phillips, at 6128 N. Monticello Avenudd.(at  11.) On June 2, 2008, the Anti-
Cruelty Society received a complaint that atleoldog at 6128 N. Monticello could not walk,
was outside 24 hours a day, amould scream in pain.Id. at 1 23.) The next day, the Anti-
Cruelty Society dispatched an investigatdrofound no one home at 6128 N. Monticello and no
dog in the yard. The investigator left a legalie®indicating that therkead been a complaint of
inhumane treatment and requesting that Philtigll the Anti-Cruelty Society. When the
investigator returned a weékter on June 10, 2008, he observealaer, mixed-breed German
shepherd in the yardId( at  24.) He noted that tkheg was “in poorecondition.” (d.)

Unable to contact Phillips, the investigateft another notie under the door.ld.) The
investigator returned on June PB08 and recorded that he obsertlezlsame situation as on his
previous visit, he was unable to contact the'slogvner or neighbors,na he left another legal
notice in the mailbox. (DSOF- Ex. 8 at DO005&) June 26, 2008, the investigator noted no
change from previous visits and observed thatdog had food and wateut in the driveway.
(Id.) Again, the investigator was unable to contact anyone at the had3e. (

On July 9, 2008, the Chicago Commission on Animal Care and Control (“ACC”)
received a call from a concerned citizen whooréed that a dog at 6128 Monticello Avenue
was living outside for long periods of time, abhdppeared that the daguld not walk. (DSOF
1 27.) Meanwhile, on July 15, 2008etAnti-Cruelty Society inveggtator returned to 6128 N.
Monticello and finally conacted with Phillips. I¢l. at § 28.) When questioned about his dog’s
condition, Phillips related that tlteng was 15 years old and “probgllot in the greatest shape”

and that he feeds the dog, has cream for thesdzay’s, and “just cannftut the] dog down.”



(DSOF- Ex. 8 at DO0055.) The investigator reearthis opinion that thease should be closed.
(1d.)

Back at the ACC, another complaint siuse was recorded on July 29, 2008. Animal
Control officer Daniel Nutley was sent to 6128Mbonticello, where he observed a dog in the
front yard by the driveway who could not opendyes and “hajd] to drag both of its back legs
in pain.” (d. at DO0061.) A citation was issued, and sketus of the ACC service request was
elevated from “urgent” to “emergency.ld() Based on Nutley’s report, ACC supervisor
Bradley Block reported abuse allegations tog8ant Eldon Urbikas of the City of Chicago
Police Department Animal Crime Unit orugust 1, 2008. (DSOF- Ex. 14, John Paul Norton
Aff. 1 7, Aug. 16, 2010.) Sergeant Urbikas infedrDefendant OfficerBracho and Enriquez of
Block’s complaint of alleged animal abuse aispatched them to 6128 N. Monticello Ave.
(DSOF  31.)

When they arrived at 6128 N. MontileAve., Officers Enriquez and Bracho found a
mixed-breed German shepherd lying on the groutdl.a({ { 32.) The officers observed that the
dog was unable to see or use its rear leghaldea buildup of mucus around both eyes, he was
mangy, and he appeared as though henbabieen cared for in monthdd.j They also noted
that there was no wholesome food otevaeadily availble to the dog. I¢l.) The officers claim
that they interviewed Phillips'siother, who stated that she vihe owner of the dog and that the
dog was fine. (DSOF- Ex. 12, Salvador Enrigjédf. § 6, Aug. 12, 2010; DSOF- Ex. 13, Arturo
Bracho Aff. § 7, Aug. 12, 2010.) According to Officer Enriquez, while he and his partner
interviewed Phillips’s mother, he saw Phillips “drilne dog through the side door and throw it in
the hallway of his house.” (Enriquez Aff. § Phillips denies this and posits that if he had

behaved as Officer Enriquez allegks,would have injured his ftalog. (Pl.’s Resp. to DSOF



34.) In their arrest report, théficers noted that when they questenl Phillips, he stated that he
could not provide veterinary records and thistdog had not receivededical attention.

(DSOF- Ex. 5 at D00028.) Philspconcedes that he had never taken Spike to a veterinarian
before his arrest but claims that he prodifier the dog’s medical needs by purchasing supplies
such as fly ointment and cream for his earsillip$ claims that, during his exchange with the
officers, they stood at the sideor of his mother’s house, pedrinside to see Phillips’s dog,
and said they wanted to take him. (Pl.’'s Résisumm. J. at 3.) Phillips refused to allow the
officers to enter the house or take the ddd.) (He claims that, ovdris objection, the arresting
officer placed his foot in the domay so that Phillips could notade the door and proceeded to
follow him up the stairs before garhiag handcuffs and arresting himd.j Phillips then called
his lawyer, and his mother calléie police station to report tosapervisor that the cops were
making a mistake.lqd.) Nevertheless, Officers Enriquand Bracho placed Phillips into
custody and charged him with animal cruelhder 510 ILCS 70/3.01. (DSOF § 35.) Phillips
was then transferred to the 17tHiB® District for processing.ld. at § 36.) Phillips complains
that, rather than transporting him directiythe police station, the ider of the police wagon
drove down side streets, barrelingpiturns to give him an “amusement park thrill ride effect.”
(Pl’s Resp. to DSOF 1 36.)

Meanwhile, after Phillips’s arrest, ACC aféir Norton arrived at 6128 N. Monticello
Avenue to conduct a follow-up investigatio(DSOF  38.) Although Phillips’s mother refused
to permit Norton to take Spike, Norton was abl@bserve the dog inside the back area of the
house. Id. at 1 38, 41.) According to Norton, theg appeared dehydrated and extremely

underweight, and he could not stantd. &t § 41.) As Norton wdsaving, a neighbor informed



him that she was concerned for the dog’s health and reported that he had been mistreated and in
poor condition for a long time.ld at § 42.)

Phillips was released from Cook Coupdy on August 2, 2008, arithie charges against
him were eventually droppedld(at 11 44-45.) On August 12008, Phillips took Spike to a
veterinarian, Dr. Jean Claus, who opined 8yike had not been almts (DSOF { 46; Ex. 17,
Jean Claus Dep. 16:24-17:4, Jul. 7, 2010.) In pdaticDr. Claus noted &t “the owner had to
be doing something right” because Spike had lieeger than the average life expectancy for
German shepherds. (Claus Dep. 16:24-17:11.thétime that he offered his opinion, Dr. Claus
was not aware of the Anti-Cruelty Society’s gi¢ions that Phillips had abused and neglected
Spike. (DSOF { 47 On August 23, 2008ikBpvas euthanized. (DSOF | 46.)

LEGAL STANDARD

Summary judgment is approgte if “the pleadings, the discovery and disclosure
materials on file, and any affidis show that there is no genuine issue as to any material fact
and that the movant is entitledjtalgment as a matter of lawFed. R. Civ. P. 56(c). A genuine
issue of material fact exists if “the evidencsugh that a reasonable jurguld return a verdict
for the nonmoving party.’Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The party
seeking summary judgment bears the burdentabkshing that no genuine issue of material
fact exists.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the movant meets this burden,
the non-movant must set forth specific fa@sscintilla of evigence” is insufficient)
demonstrating that there is a genuisgue for trial. Fed. R. Civ. P. 56(@&nderson477 U.S. at
252.

When reviewing a motion for summary judgmehg court must view the facts in the

light most favorable to the nonmoving party andvdiall reasonable infemees in that party’s



favor. See Schuster v. Lucent Tech.,,I827 F.3d 569, 573 (7th Cir. 2003). At summary
judgment, the “court’s role is n&d evaluate the weight of theidence, to judge the credibility
of witnesses, or to determine the truth of thetemabut instead to determine whether there is a
genuine issue of triable factNat'l Athletic Sportswear, In v. Westfield Ins. C0528 F.3d 508,
512 (7th Cir. 2008).

ANALYSIS

Phillips brings the instargtction under 42 U.S.C. § 1983, alleging that his Fourth
Amendment rights were violated when Offic&rsriquez and Bracho entered his mother’s house
and arrested him without a wanta Defendants contend tHahillips’s § 1983 claims, and his
related state-law claim for malicious prosecution, are defeated by the existence of probable
cause. The Court agrees.

The Fourth Amendment protects the righthad people “to be secure in their persons,
houses, papers, and effects, against uaredde searches andzages.” U.S. ONST. amend.

IV. In order to arrest an inddual without a warrant, the pok must have probable cause to
believe that he has committed a criniéS. v. Oliva385 F.3d 1111, 1114 (7th Cir. 2004).
Likewise, probable cause is an absolute defenaa todividual’s claim that he was arrested in
violation of the Fourth AmendmenGonzalez v. City of Elgjr578 F.3d 526, 537 (7th Cir.
2009).

A police officer has probable cause to arresidividual if, at thetime of the arrest, the
facts and circumstances known to him “are sudfitito warrant a pruaht person, or one of
reasonable caution, in believing . . . that thepsat has committed, is committing, or is about to
commit an offense."Gonzalez578 F.3d 526, 537 (7th Cir. 2009) (quotMgchigan v.

DekFillipo, 443 U.S. 31, 37 (1979)) (internal quotatiaarks omitted). Courts assess probable



cause objectively by looking at “tlenclusions that the arrasgi officer reasonably might have
drawn from the information known to him” abg “consider[ing] the facts as they reasonably
appeared to the arresting officer, seeing whaawve hearing what he heard, and so forth.”
Holmesv. Vill. of Hoffman Estateb11 F.3d 673, 679 (7th Cir. 2007). “A police officer may of
course exercise common sense and draw upotngining and experience in evaluating the
totality of the circumstances confronting him, and a court must likewise make allowance for such
judgments in deciding what the arresting officeasonably might hawencluded about the
facts.” Id. Further, probable cause “requires moantbare suspicion but need not be based on
evidence sufficient to support a caction, nor even a showing thédte officer’s belief is more
likely true than false.”"Swearigen-El v. Cook County Sheriff's Degfi2 F.3d 852, 863 (7th Cir.
2010) (internal citation angluotation marks omitted).

As Defendants properly argue, Officersignez and Bracho had probable cause to
believe that Phillips had abused Spike in viokatd the Illinois Humane Care for Animals Act,
510 ILCS 70/3.01. Section 3.01 of the Act provides tin]Jo person or ower may beat, cruelly
treat, torment, starve, overwork or otherwise abuse any animal.” 510 ILCS 70/3.01. At the time
that they arrested Phillips, the officers waveare that the ACC had reported allegations of
abuse and neglect to their supervisor inGh&cago Police Department Animal Crime Unit.
Under their supervisordirective, the officers went to Blips’s mother’'s house, where they
observed that Spike was unable to see or sseehr legs, he had a buildup of mucus around
both eyes, he was mangy, and no ready access to fowaten. Phillips admits that the officers’
characterization of Spike’s appearance is ateurat explains that Spike’s condition resulted
from his old age, not abuse. According to Rig| many old German shepherds like Spike suffer

from hip dysplasia, which explain&pike’s inability to use his badkgs and his ih stature.



Phillips also concedes that he told the officbet Spike had never been to a veterinarian and
that he provided for Spike’s medical needsh@nown. Given the officer’'s observations of
Spike’s condition, their awares® of the ACC’s abuse-and-negi complaint, and Phillips’s
admission that he had never taken Spike ta@rwvarian, the officers had probable cause to
believe that Spike had been abused. Thattisongay that Spike actually had been abused.
Indeed, it is quite possible that Spike’s detaating condition was pungh function of his old
age. However, probable cause does not requiderese sufficient to convict Phillips of animal
abuse, or even evidence that the officbdiefs were more likely true than fals8ee
Swearigen-El602 F.3d at 863. The officers needed dabts sufficient to support a reasonable
belief that Spike had been abused. Becausedhé& €oncludes that such facts existed, Officers
Bracho and Enriquez had probablesato arrest Phillips. Acodingly, Phillips’s claims that

his Fourth Amendment rights were violated mustfail.

The existence of probable cause defPaiflips’s state-law claim of malicious
prosecution as well. To succeed on a clairmaficious prosecution under lllinois law, a
plaintiff must show: “(1) the commencement ontinuation of an origial criminal or civil
proceeding by the defendants; (2) termination efggtoceeding in his favor; (3) the absence of
probable cause; (4) the preserof malice on the defendants’ part; and (5) damages.”
Swearnigen-El602 F.3d at 863 (citinBoss v. Mauro Chevrole861 N.E.2d 313, 319 (llI.
2009)). As discussed above, Dafants had probable cause toeat Phillips and charge him

with violating lllinois’s Humane Care for Animals Act, 510 ILCS 70/3.01. Because Phillips

Y In his complaint, Phillips alleges generally that when the officers entered his mother’s house without a warrant,
they violated his constitutional right to be free from unlawful search and seizure. The Court notes that “[o]ne
exception to the Fourth Amendment’s prohibition on warranieasches of a person’s home is a search incident to
arrest.” Peals v. Terre Haute Police Depb35 F.3d 621, 627 (7th Cir. 2008). When officers enter a person’s home
to make an arrest under this exception, they may “cordplginary search of the arrestee’s person and the area
within his immediate control.'ld. To the extent Phillips claims that the officers unlawfully entered and searched
his mother's home, he offers no argument or evidencehbgtexceeded the permissible scope of a search incident
to arrest.



cannot satisfy the third element of a claimrdmalicious prosecution, the Court grants summary
judgment on this claim as well.
CONCLUSION
For the reasons stated above, Defendants’ motion for summary judgment is GRANTED.

Enter:
/s/DavidH. Coar

David H. Coar
UnitedStatedistrict Judge

Dated: December 2, 2010



