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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RACHEL ZUCKERMAN, )
)
Aaintiff, )
)
V. ) CasdNo.: 09-CV-4819

)

UNITED OF OMAHA LIFE INSURANCE ) Judge Robert M. Dow, Jr.
COMPANY, AMERICAN )
PHARMACEUTICALS PARTNERS, INC., )
and AMERICAN PHARMACEUTICALS )

PARTNERS, INC. EMPLOYEE BENEFIT
PLAN,

N~ — —
N

Defendants.
MEMORANDUM OPINION AND ORDER

Currently before the Court is a motion temiiss [48] Plaintiff Rachel Zuckerman's first
amended complaint filed bpefendant American PharmaceuticRsrtners, Inc(*APP” or “the
Plan”). Also pending is DefendaAPP’s motion to strike jurgemand [50]. For the reasons
stated below, the Court deni&efendant’'s motion to dismisgl8] and grants Defendant’s
motion to strike jury demand [50].
. Background®

Plaintiff Rachel Zuckerman worked for Daftant APP as a Seni@cientist-project.
Defendant AAP sponsored the American Pharmaceuticals Partners, Inc. Employee Benefit Plan
(“Plan”). APP purchased Group Policy No. B252C from Defendant United of Omaha to

fund the long-term disability (“LTD"penefits offered under the Plan. As the insurer, United of

! For purposes of Defendants’ motion to dismiss, @ourt assumes as truié aell-pleaded allegations
set forth in the first amended complaint. Seg, Killingsworth v. HSBC Bank Nevada, N.A07 F.3d
614, 618 (7th Cir. 2007).
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Omaha agreed to pay certain bigseto eligible Plan partipants “subject to the terms,
conditions, and limitations of [the] Policy.”

On April 4, 2006, Plaintiff stopped working fcAPP due to the combined effects of
headaches, fiboromyalgia, diffitty sleeping, and cognitevzimpairments, whicPlaintiff believes
were the result of chermatexposure in the workplace. Afteeaving her emplyment, Plaintiff
filed a claim for worker's compensation benefiShe also applied for S@tiSecurity disability
benefits, which she was awardedPP advised Plaintiff that sheas not eligible to apply for
LTD benefits while also seeking worker's coemgsation benefits. APRter confirmed that
position in a lettesent by APP to United ddmaha on August 12, 2008 he letter sites that
APP “instructed” Platiff not to file her disability claimuntil after her Worker's Compensation
claim was resolved. Contrary &°P’s advice, Plaintiff was eligi® for LTD benefits regardless
of causation because the LTD pygliceats workers’ compensationraits as an offset against
LTD benefits, but does naxclude benefit eligibility in the @nt of work-related injuries or
illnesses.

In reliance on APP’s representations, Pl#irdid not submit her @im form until July
29, 2008. At the time that shemied, Plaintiff was pproved to receive short-term disability
benefits by DisabilityManagement Services (“DMA”), whicacted on behalf of the Plan with
respect to short-term benefit3hen, on November 24, 2008, Dedant United of Omaha issued
a determination that Plaintiff veanot disabled. Plaintiff appealed thigedenination, but on May
11, 2009, United of Omaha upheld its decision asfdsed to pay bené&s. In addition to
affirming its decison that Plaintiff was notlisabled, United of Omahraised an additional
reason for the denial, which previously had beeén communicated to dhtiff — namely, that

the claim was denied due to latetine of the clainand the failure to timelgubmit proof of loss.



Count | of Plaintiff's First Amended Compta (“FAC”) seeks dishility benefits from
United of Omaha Life Insurance CompanyU(fited of Omaha”) and the Plan under 8
502(a)(1)(B) of the Employee Retirement Inm® Security Act (“ERISA”), 29 U.S.C. §
1132(a)(1)(B). On July 21, 2010, the Court grardeied of Omaha’s motion to dismiss Count
| against it because the Plan, not UnitedOshaha, was the properfdadant. Accordingly,
Count | remains only against tiRtan. Defendant APP contentigt the pleadigs make clear
that the Plan properly denied Plaintiff's clainr teenefits as untimely and therefore the Plan is
not liable to Plaitiff under Count 1.

Il. APP’s Motion to Dismiss

A. Legal Standard OnMotion To Dismiss

A motion to dismiss pursuant to Federall®kRwf Civil Procedue 12(b)(6) tests the
sufficiency of the complainfjot the merits of the cas&eeGibson v. Cityof Chicage 910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Rulebd@) motion to dismissthe complaint first
must comply with Rule 8(a) bproviding “a short angblain statement of #hclaim showing that
the pleader is entitled to relief” (Fed. R. Civ.&a)(2)), such that theéefendant is given “fair
notice of what the * * claim is and the groundspon which it rests.”Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007) (quotir@onley v. Gibson355 U.S. 41, 47 (1957)).
Second, the factual allegations i ttomplaint must be sufficient taise the possibtly of relief
above the “speculative level,” assuming thatddllthe allegations in # complaint are true.
E.E.O.C. v. Concentra Health Servs., |m96 F.3d 773, 776 (7th Cir. 2007) (quotifggombly
550 U.S. at 555). “[O]nce a ctaihas been stated adequatélynay be supporteby showing

any set of facts consistent withetlallegations in the complaint. Twombly 550 U.S. at 563.



The Court accepts as true alltbe well-pleaded facts alleged the plaintiff and all reasonable
inferences that can be drawn therefrom. Baes v. Briley420 F.3d 673, 677 (7th Cir. 2005).

On a Rule 12(b)(6) motion to dismiss, the Gaenerally must confmits inquiry to the
factual allegations sébrth within the four corners dhe operative complaint. S&®senblum v.
Travelbyus.com299 F.3d 657, 661 (7th Cir. 2002). Iretlisual case, themt, if a party
moving for a 12(b)(6) dismissal submits documemits its motion to dismiss, the Court either
must ignore the documents or convert the nmotm one for summary judgment. See Fed. R.
Civ. Pro. 12(b);Venture Assoc. Corp. v. Zenith Data Sys. Co®g7 F.2d 429, 431 (7th Cir.
1993). However, “[dJocuments thatdefendant attaches to atron to dismissare considered
part of the pleadingsand may be considered on a motiorditemiss, “if they are referred to in
the plaintiff's complaint and are central to her claiMenture 987 F.2d at 431. Documents that
fall within this “narrow” exceptia must be “concededly authentidierney v. Vahle304 F.3d
734, 738 (7th Cir. 2002).

Applying that standard, theo@rt will consider the followig documents that are referred
to in Plaintiffs complaintand central to her claims:)(APP’s Group Policy No. GUD-252C,
which APP purchased from United of Omahduind long-term disabilitypenefits offered under
the APP Employee Benefit Plan (“Plan”); a(®) a letter dated égust 12, 2008, from APP to
United of Omaha, advising United @&maha that APP advised Plathhot to file her disability
claim until after her Worker’'s Compensation claim was resolved.

B. Analysis

APP seeks to dismiss Count | BRintiff's complair because she failed to file a timely
claim for LTD benefits. Plairi does not dispute thdhe claim she submitted to the Plan was

untimely. However, she maintaithat because the Plan admittedly misled her into deferring the



submission of her claim, the Plan waived its trigghrely on the limitation period. In addition,
Plaintiff contends that the Plan has not madéawing of prejudice re#ing from the untimely
claim.

ERISA sets certain minimum requirements foocedures and nattation when a plan
administrator denies a claim for benefits. Inuashell, ERISA requires #t specific reasons for
denial be communicated to theaichant and that the claimahe afforded an opportunity for
“full and fair review” by the administrator. Sétalpin v. W.W. Grainger, Inc962 F.2d 685,
689 (7th Cir. 1992). Section 1188ERISA reads as follows:

In accordance with regulations of the Secretary, every employee benefit plan
shall-

(1) provideadequatenoticein writing to any participnt or beneficiary whose
claim for benefits under éhplan has been deniedits®g forth the specific
reasons for such denialyitten in a manner calcated to be understood by
the participant, and

(2) afford a reasonable opportunity toygarticipant whoselaim for benefits
has been denied for a full and faeview by the appropriate named
fiduciary of the decigin denying the claim.
29 U.S.C. § 1133. The regulations promulgated byS&cretary require thtte initial notice of
a claim denial contain the following:

Q) The specific reason oeasons for the denial;

(2) Specific reference to pertinent plan provisions on which the denial is
based;

3) A description of any additional matd or information necessary for the
claimant to perfect the @im and an explanation of why such material or
information is necessary; and

4) Appropriate information as to theeps to be taken if the participant or
beneficiary wishes teubmit his or heclaim for review.



29 C.F.R. 8§ 2560.503-1(f). These requirements intwaewhen a claimardppeals a denial to
the plan administrator, he will Eble to address treeterminative issues and have a fair chance
to present his case. SHalpin, 962 F.2d at 689. As the Seventh Circuit notewmife v. J.C.
Penney Co.,“[d]escribing additional information eeded and explaining its relevance, as
required by subsection (3) of 29 C.F.R. § 2560.503n&ples a participant boto appreciate the
fatal inadequacwf his claim as it standsnd to gain a meaningfulview by knowing with what
to supplement the record.” 71028 388, 392 (7th Cir. 1983); see algalpin, 962 F.2d at 690
(“Our case law, which is in accord with that the other circuitsmakes clear that these
regulations are designed to afford the beneficiarg)gianation othe denial of beefits that is
adequate to ensure meaningful review of that deniaBigwn v. Retirement Committee of
Briggs & Stratton Retirement Plan,797 F.2d 521 (7th Cir. 1986)[T]he persistent core
requirements of review intendedlbe full and fair iclude knowing what evidence the decision-
maker relied upon, having apportunity to address the accurany reliability ofthat evidence,
and having the decision-kar consider the evidence presenbgdooth parties por to reaching
and rendering his decision.”)In determining whether a placomplies withthe applicable
regulations, substantial comgtice is sufficient. Seealpin, 962 F.2d at 690.

Defendant takes the positionaththe Plan’s citation to éhuntimeliness of Plaintiff's
appeal “in its letter denying &ihtiff’'s benefits appeal” waacceptable because while ERISA
prohibits “an attempt by a plan to suppl new rationale for denying benefifier the claim is in
litigation,” it does notprohibit a plan “from denying a clai based on defense®t considered
during the plan’s initial claims review. Def. B&3] at 2 (emphasis in yinal). Unfortunately
for DefendantHalpin holds otherwise. In that case, tBeventh Circuit explined that, “[ijn a

nutshell, ERISA requires that specific reasonsdenial be communicated to the claimant and



that the claimant be afforded @pportunity for ‘full and fair reviewby the administratof
Halpin, 962 F.2d at 688 (emphasis added); seeRésoh v. Ladish Cp306 F.3d 519, 524 n.1
(7th Cir. 2002) (“Ladish was qeired to give Reiclevery reason for its dél of benefitsat the
time of the denidl) (emphasis added). Only by providi every reason for the denial can the
participant “appreciate the fataladequacy of his claim as stands” and “ga a meaningful
review by knowing with whato supplement the record” betwetre initial noice of a claim
denial and the deterrmation under the internal appeals procebilpin, 962 F.2d at 689; see
also Wolfe v. J.C. Penney Co710 F.2d 388, 392 (7th Cir. 1983)n short, as the Seventh
Circuit has stressed, the requments for claim denials undd&=RISA and its implementing
regulations “enable the claimant to prepare adequately ‘fofuather administrative review, as
well as appeal to the federal coufts Halpin, 962 F.2d at 689 (emphasis added) (quoting
Matuszak v. Torrington Cp927 F.2d 320, 323 (7th Cir. 1991)).

Construing the facts in the light most favdealbo Plaintiff, APP admittedly misled
Plaintiff into deferring the subission of her claim. APP aded Plaintiff that she was not
eligible to apply for LD benefits while also seeking workecompensation benefits. APP later
confirmed that position in an August 2008 lettentdey APP to United oDmabha, stating that
APP “instructed” Platiff not to file her disability claimuntil after her Worker's Compensation
claim was resolved. Relying &%PP’s representations, Plaintdfd not submit her claim form
until July 29, 2008. It turns odhat APP was wrong, and thBtaintiff was digible for LTD
benefits regardless of causatiorcdnese the LTD policy treats workers’ compensation benefits as
an offset against LTD benefitbut does not exclude benefit ebdity in the event of work-

related injuries or illnesses.



APP now asks the Court tostniss Count | because Plaiftifelying on APP’s advice,
failed to file a timely claim for LTD benefits.Yet the timeliness of Plaintiff's claim was not
raised until after United of Oama denied the long-term dishtyi claim on the merits and
Plaintiff had exhaustether appeal rights pursuato 29 U.S.C. § 1133. In fact, United of
Omaha’s initial letter denying benefits made nfemence to the timeliness of Plaintiff's claim.
As set forth above, the ERISA statute and reguiatrequire plans to séorth reasons when a
claim is initially denied, in ater to permit the claimant ttfull and fair” review by the
administrator of any issues raised by thenstait on appeal. Ram) a new issue—timeliness—
at the time that the final claim determination wsssied and appeals wesghausted left Plaintiff
without the opportunity teespond, as both tHeERISA statute and its asmpanying regulations
require. See 29 U.S.C. § 1133(t¢quiring that evenpenefit plan mustprovide adequate
notice in writing to any particgnt or beneficiary Wwose claim for benefits under the plan has
been deniedsetting forth the specifimasons for such denjalritten in a maner calculated to
be understood by the partieipt.”) (emphasis added); 29FCR. § 2560.503-1(g)(i) (mandating
that the benefit determinatioset forth “[tjhe specific reas or reasons for the adverse
determination”). As clearly ated by the Seventh Circuit iHalpin, a “post hocattempt to
furnish a rationale for a denial &f* * benefits in order to @oid reversal on appeal, and thus
meaningful review’ is noacceptable.” 962 F.2d at 696 (internal quotations omitted).

In light of the foregoingliscussion, the Coudetermines that APP’gost hocrationale
for denying benefits based uporetpreviously unasserted timediss requirement is prohibited
by ERISA. The Court finds #t APP’s letter of Novembe&4, 2008, which madeo reference to
the timeliness of Plaintiff's clan, did not “substantially comply” with the ERISA statute and

regulations because it did nottderth untimeliness as a specific reason for the denial of



Plaintiff's benefits. Se®eich v. Ladish Co. Inc306 F.3d 519, 524 n.1 (7@ir. 2002) (“Ladish
was required tagyive Reichevery reasorfor its denial of benefits ahe time of the denial.”)
(emphasis added). Springing a new “defensed ttaim at the conclusion of the administrative
appeal process defeats h@rongs of the “full andair’ review by the administrator” mandated
under ERISA. Halpin, 962 F.2d at 688; see also 29SWC. § 1133. “ERISA and its
accompanying regulations ‘were intended to hapmants process their claims efficiently and
fairly; they were not itended to be used lihe Fund as a smekscreen to shie itself from
legitimate claims™ Ehort v. Central States, S.& S.W. Areas Pension Funé?9 F.2d 567, 575
(8th Cir. 1984) (quotinRichardson v. Central StateS.E. & S.W. Areas Pension Furgi5
F.2d 660, 665 (8th Cir. 1981 )pialpin, 962 F.2d at 696), which is expcwhat APP attempts to
do through its motion. APP’s motion tiismiss [48]s denied.
lll.  APP’s Motion to Strike Jury Demand

Plaintiff alleges that she is &tted to disability benefiteinder the Plan and, pursuant to 8
502(a)(1)(B) of ERISA, 29 U.S.& 1132(a)(1)(B), seeks: (1) judgnmen her favor; (2) an order
directing Defendants to pay dishiyi income benefits in the amat required by the Plan; and
(3) a “determin[ation] and then declar[ation] tidfendant Mutual of Omaha and/or the Plan is
required to continue paying PHiff benefits so long as shmeets the policy terms and
conditions for receipt of benefits.Citing the Supreme Qot's decision inGreat-West Life &
Annuity Ins. Co. v. Knudspb834 U.S. 204 (2002), Plaintiff claaaterizes her ERKSclaim as an
action that is “legal imature” and maintains that she is #atl to a jury trial on her ERISA
claim.

In Knudson an employee benefit plan suadder § 502(a)(3) of ERISA, 29.S.C. §

1132(a)(3), to recover dain benefit overpayments from pléeneficiaries. 534 U.S. at 208.



The beneficiaries were injured in an automohbiteident and the plan paid for the medical care
they received.d. at 207. When the beneficies settled claims with éthird parties responsible
for their injuries, the planosight to enforce the @h provision requiring the beneficiaries to
repay the plan for the benefits it paitd. at 208. The Court held the plan was not entitled to
relief under 8§ 502(a)(3) because thattion only authorized equitahielief and th@lan’s action
to impose personal liability on eéhparticipants based on a coottel obligation to pay money
was an action at law, not equits a result, the mogedamages the plan sought were legal, not
equitable remediedd. at 210-214.

In Plaintiff's view, becausshe, like the plaintiff irKnudson seeks money damages, her
claim is one for legal relief and sl entitled to gury trial. But Knudsondid not hold that a
claim to recover plan benefitsxder § 502(a)(1)(B) dERISA was an action for legal remedies.
Nor did Knudsonhold that there was a right to a junyal for claims brought under ERISA.
Indeed, as Plaintiff ackiwledges, th Court inKnudsondid not address the issue of jury trials at
all. Additionally, all eleven Circuit Courts thatve reviewed the issue of whether there is a
right to a jury trial undr 8 502(a) of ERISA haveoncluded thathere is no sth right. See
Hampers v. W.RGrace & Co., Inc. 202 F.3d 44, 54 (1st Cir. 200@ullivan v. LTV Aerospace
and Defense Cp82 F.3d 1251, 1258 (2nd Cir. 1998)ane v. RCA Corp868 F.2d 631, 636
(3rd Cir. 1989);Berry v. CIBA-GEIGY Corp.761 F.2d 1003, 1007 (4th Cir. 198Borst v.
Chevron Corp. 36 F.3d 1308, 1323-24 (5th Cir. 1998)itinger v. Tecumseh Prod. Cd.23
F.3d 877, 883 (6th Cir. 199'A)yardle v. Central State§.E. and S.W. Areas Pension Fuéa7
F.2d 820, 829 (7th Cir. 1980l re Vorpah] 695 F2d. 318, 322 (8th Cir. 1982)homas v.
Oregon Fruit Prod. Cq.228 F.3d 991, 996 (9th Cir. 200@¢dams v. Cyprus AMAX Minerals

Co, 149 F.3d 1156, 1161-62 (10th Cir. 1998bake v. UnionMutual StdécLife Ins. Co. of Am.
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906 F.2d 1525, 1526 (11th Cir. 1990Moreover, the Seventh Ciricthas continued to hold that
jury trials are unavailable for ERISA plaintiffs aftéreat-West SeePatton v. MFS/Sun Life
Fin. Distribs.,480 F.3d 478, 484 (7th Cir. 2007) (“the pl#inhas no right toa jury trial” in
ERISA case)McDougall v. PioneeRanch Ltd. P’ship494 F.3d 571, 575-76 (7th Cir. 2007)
(“[T]here is no right to a juryrial because ERISA’s antecedearg equitable, not legal.”); see
also George v. Kraft Foods Global, Inc2008 WL 780629, at *5 (N.D. Ill. Mar. 20, 2008)
(rejecting an argument identical to Pl#ig “in light of the fact that sinc&reat-Westthe
Seventh Circuit has twice stated * that there is no jury tribright for ERISA claims.”).
Accepting Plaintiff's argument thd&nudsoncleared the way for jy trials in ERISA
cases requires the cotitd presume the Supren@ourt * * * intended,sub silentig to overturn”
that widely-accepted anbtbng-established rule.Richardson v. Astellas U.S. LLEmployee

Benefit Plan and Life InsCo. of North America610 F. Supp. 2d 947, 952 (N.D. Ill. 2009)

Numerous courts in this District likewise have rejected Plaintff's expansive readi@geaf-West.
See,e.g., Richardson v. Astellas U.S. LE@Gployee Benefit Plan and Life Ins. Co. of North Ame6d&
F.Supp.2d 947, 952 (N.D. Ill. 20Q9alker v. Life Ins. Co. of N. An2009 WL 561834 (N.D. Ill. Mar.

2, 2009);George v. Kraft Foods Global, Inc2008 WL 780629 (N.D. Ill. Mar. 20, 2008)getseck v.
Prudential Ins. Co. of Am2007 WL 3449031 (N.D. Ill. Nov. 15, 2007). As these courts noted, nowhere
in the Great-Westopinion did the Supreme Court address tight to a jury trial under ERISA.
Furthermore, the plaintiff iltreat-Westwas a plan fiduciary suing for what was in essence a breach of
contract by the beneficiary, which is distinctfroa claim brought by a plan beneficiary against the
fiduciary challenging a benefits determination. Beéna Health Inc. v. Davileg42 U.S. 200, 218 (2004)

(“[A] benefit determination under ERISA * * * is generally a fiduciary act.”). This is particularly true
where, as here, the plaintiff is seeking declaratoryiajudictive relief in the form of an order requiring

the defendant “to continue paying Plaintiff benefits so long as she meets the policy terms and conditions
for receipt of benefits.” This type of relief is equitable in nature. &geAmerica's MoneyLine, Inc. v.
Coleman,360 F.3d 782, 786 (7th Cir. 2004) (declaratory judgment and injunctive relief are equitable
remedies).

® Plaintiff's reliance on the Seventh Circuit’'s recent opinioMiondry v. Am. Family Mutual Ins. Co.,

557 F.3d 781 (7th Cir. 2009), is wadling. In that case, the Sever@lircuit held that a plaintiff cannot
recover monetary relief under ERISA’s equitable rgbiefvision, Section 1132(a)(3), when he is able to
recover benefits under Section 1132(a)(1)(B). at 804-05. The Court did not decide whether a claim

for benefits under Section 1132(a)(1)(B) is a legal claim for purposes of the Seventh Amendment, or
whether there is a right to a jury trial on such a claim. iGee
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(quoting George 2008 WL 780629, at *5). In the face of overwhelmingcpoent thathere
simply is no right in this contéxthe Court cannot cohae that sucha right exists. To the
extent that Plaintiff beeves the Seventh Cirdushould re-examine itsoldings in these cases
and giveGreat-Westa more expansive reading, Plaintifisgument must be addressed to the
Seventh Circuit. ThiCourt has no authority talisregard the settlethw of this Circuit.
Accordingly, the Court grants APP’s motion strike [50], and Plaintiff's jury demand is
stricken.
IV.  Conclusion

For the foregoing reasons, the Court deriefendant’s motion talismiss [48] and

grants Defendant’s motion to strike jury demgb@l]. Plaintiff's jury demand is stricken.

Dated:May 31,2011

RobertM. Dow, Jr.
UnitedState<District Judge
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