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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARY FREDENHAGEN, )
)
Plaintiff, ) Case No. 09 C 4936
)
)
V. ) Magistrate Judge Susan E. Cox
)
MICHAEL J. ASTRUE, Commissioner of )
Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Mary Fredenhagen, seeks judicial review of an Administrative Law Judge’s
decision denying her application for Disability Insurance Benefits (“DIB”) under Title Il of the
Social Security Act.Plaintiff has filed a motion for summary judgment in favor of reversal and
remand of the decision while the defendang @ommissioner, has filed a cross-motion for
summary judgment to affirm the decision. For tbasons herein, plaintiff's motion for remand is
granted [dkt 17] and defendant’s motion is denied [dkt 19].
l. PROCEDURAL HISTORY

On June 26, 2006, plaintiff filed an applicaticlaiming a period of disability beginning on
April 4, 20042 She claimed disability on the basiskipolar disorder, high blood pressure, and

Graves’ diseaseThe Social Security Administration (“SSA”) denied plaintiff’'s application on

142 U.S.C. § 405(g).
2R. at 80.
°R. at 86.
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December 12, 2006 and again on April 18, 200e SSA subsequently granted her request for a
hearing before an Administrative Law JudgAl(J”). On December 3, 2008, plaintiff appeared
before ALJ Kenneth Stew&ariThe ALJ determined that plaifftwas not disabled as of April 4,
2004, and on June 19, 2009, the Appeals CoundiefSSA denied her request for reviems a
result, plaintiff filed this claim fojudicial review of the ALJ’s decision.
Il. STATEMENT OF FACTS

Plaintiff was born on March 15, 194@d was fifty-nine years old when she appeared before
the ALJ® By April 4, 2004, the alleged date of disabilyset, plaintiff was fty-five and thus had
reached advanced age f®ocial Security purposésShe graduated from high school in 1967.
Plaintiff’'s most recent sustained employmensyram 1985 to 2004 as a switchboard operator and
receptionist for a bank. She described the work as “fast-paced” and claims to have enjoyed the
busyness of the joB.It is unclear why plaintiff left her job initially, but she has not sustained
employment since April 4, 2004She claims that difficulty concentrating and fatigue associated
with her conditions keep her from being able to wérk.
A. Medical History

The court record does not contain plaintiftii medical history. Medical records from the

Hinsdale Family Medical Center (“HFMC”) contain a chart listing plaintiff's medications from June

4R. at 80-86.
SR. at 18.
51d.

"R. at 1.

8R. at 54.
®20 C.F.R. Part 404, Subpart P, § 201.00(d).
R, at 126.
1R. at57.
12R. at 58-59.
B R. at 56.

4 pl’sBr. 2.
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2, 1997 to October 9, 2006 and notes from doctosiss covering the period of April 8, 2004 to
October 27, 2006.These records confirm that plaintiff sseeceiving treatment for bipolar disorder,
Graves disease, sinusitis, and hypertensfdBipolar disorder is a mood disorder characterized by
alternating periods of depression and manic episé@aaves’ disease is a disorder characterized
by the overactivity of the thyroid gland, which controls metabottstmusitis is an inflammation

of the sinuses caused by a viral, bacterial, or fungal infe€tléypertension is the term used to
describe high blood pressufeSmitha Rajasekhar, M.D. was plaintiff's primary care provider at
HFMC at least since the spring of 2006, though ¢terd is unclear on exactly how long plaintiff
has been seeing this provider.

Plaintiff was diagnosed ith bipolar disorder arour 1987, following the birth of her third
child.? Her physicians have been able to cdritey condition through the prescription of lithium,
which plaintiff has been taking for roughly twenty-five yearshe dosage has remained unchanged
during that time and the patient described her symptoms as “very contfblled.”

On June 26, 2006, plaintiff underwent a thigr scan confirming bilateral thyroid
enlargement compatible with Graves’ diseagd.an appointment on June 16, 2006 plaintiff

indicated to her physician that she heen fatigued for the last six month$:ollowing the scan

15R. at 193-228.
PR, at 194-207.
" Black's Medical Dictionary9 (41st ed. 2006).
181d. at 710-11.
91d. at 646.
20|d. at 343.
1R, at 25, 125.
2R, at 68, 211.
#R. at 69.

%R, at 69, 208.
B R, at 227.
%R, at 203.
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and diagnosis, she began treatment with propylthiodtiditter June 2006, the HFMC medical
records do not indicate complaints of fatiguBy Marct 2007, plaintiff's thyroid profile tested in
the normal rangé.

Plaintiff's medical records indicate that she sought treatment for chronic sinusitis and jaw
pain at various times from 2006 to 2008n MRI on April 16, 2007, confirms mucosal thickening
in the left maxillary sinus consistent with sinusitiRecords from a visit with Marie Shelton, D.O.,
in March 2008, report that recurrent sinus infecttoaniyma, and facial pain are related to injuries
plaintiff sustained in a 1979 motor vehicle accideébt.. Shelton notes that symptoms include facial
tenderness and nasal congestidtlaintiff has tried multiple medations, but has not had surgery
to alleviate the congestion and p&in.

On November 15, 2006, plaintiff was examined by an internist, Zain Syed, M.D., for the
purposes of Social Security proceediffd3r. Syed noted plaintiff's major complaints were fatigue
and lack of concentration, which he found cobftath be related to her bipolar disorder. He
mentioned her history of Graves’ disease, hyesibn, and a possible diagnosis of tachycdfdia.

On November 27, 2006, psychiatrist Joseph Nemeth, M.D., conducted a psychiatric
evaluation of plaintiff fo the SSA®” With regard to her bipolar disorder, she reported feeling “more

stable” on Lithium, but also admitted t shehashac periods of poor concentration, depression, and

?7R. at 203, 67.
2R. at 194-202.
2 R. at 280.

®R. at 194-200, 304-13.
51 R. at 283.

2R. at 307, 312.
®¥R. at 307.

% R. at 307.

% R. at 232-34.
%% R. at 234.

% R. at 229-30.
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lack of energy® Dr. Nemeth noted that her sleep and mood seemed stable and recommended that
plaintiff was capable of handling her own furitis.

On December 8, 2006, psychologist R. Leon Jackson, Ph.D., completed a Psychiatric Review
Technique report for the SSAHe indicated mild limitations iplaintiff's activities of daily living,
social functioning, concentration, persistence, and patealso reported thataintiff had one or
two episodes of decompensati®Bbr. Jackson checked the box deicigiplaintiff's bipolar disorder
“not severe,*® while noting that she may be limited to “simple and routine wérkhis notes he
reports the following:

no evidence that the alleged mental impairneestifficient severe to prevent the claimant

from participating in handling her own funds or participating in simple and routine work

activities; therefore, based upon the medical evidence in record the alleged mental
impairment does not meet, equal, or functionatjyal the severity of functional limitations.

The current application is assessed to be non-sévere.

Also on December 8, 2006, Frank Jimenez, Mdompleted a physical residual functional
capacity assessment form for pl#its SSA disability applicatiori® He reported that she could
occasionally lift fifty pounds, frequently lift twenty-five pounds, stand and walk six hours in an
eight-hour day, and had no limits in her ability to push and*pDlt. Jimenez noted no other

limitations to plaintiff’'s physical ability to worf.

Dr. Rajasekhar completed a medical evabratorm on January 3, 2007, from the lllinois

% R. at 229.
®R. at 230.
“R. at 236-49.
1 R. at 246.
421d,

“R. at 236.
4“R. at 248.
“R. at 248.

4 R. at 250-57.
4R, at 251.
“R. at 250-57.
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Department of Human Servic€Pr. Rajasekhar managed plainsfbipolar disorder and plaintiff
would only see a psychiatrist as need&tlith regard to plaintiff's bipolar disorder, Dr. Rajasekhar
indicated no limitations to plaintiff's activities of daily living, mild limitations on social functioning,
concentration, persistence, and pace and no episodes of decomposition.
B. December 3, 2008, Hearing before the ALJ

Plaintiff appeared before ALJ Stewayn December 3, 2008. She was represented by
counsel, Marcie Goldbloom. Medical Expert (“ME”) John Cavenagh, M.D., testified as well as
Vocational Expert (“VE”) Thomas Gusloff Plaintiff first responded to questions by the ALJ and
her attorney about her previous work. Pldirdescribed her most recent long-term employment
from 1998 to 2004 as a receptionist and switchboard operator for &I&nk.interacted with
customers and employees, routed calls to theogpipite departments, and was occasionally tasked
with training others on the switchboaftd hen the ALJ questioned the VE only about plaintiff's
previous employment. The VE testified that trxertional level for a receptionist and switchboard
operator is sedentary and the skill lewas at the upper end of semi-skilfe@hat was the extent
of the VE’s testimony. Plaintiff's counsel chose not to question the VE further.

The ALJ also questioned plaintiff about her bgralisorder. She testified that she has had
the disorder for morthan twenty-five year$.While she said she has seen a psychiatrist in the past,

her primary care physician has been able to manage the illness for marty jAairgiff reported

“R. at 261-67.
*R. at 68, 232.
*IR. at 262.
*2R. at 51-79.
*R. at 57-61.
*d.

*R. at 62.

*R. at 69.
1d.
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that she has been taking the same dosage of lithium for about 25 years.

Plaintiff's counsel went on tguestion her about the effectdafigue in her daily activities.
Plaintiff testified that she feels congested aratitin the morning and the tiredness never goes away
throughout the da¥y.She claimed that the constant congestion makes it difficult for her to breathe
and requires her to use more enefdyhe speculated that she would not be able to perform her
previous work activities because she would bectree during the work week and need to call in
frequently. She said, “I'd be calling and then they’d probably fire mé&.Plaintiff testified that she
has to lay down and rest at least once a ddytlze naps do not help her feel more re%t8te only
leaves the house a couple times a weeksit her mother or childreaPlaintiff explained that she
makes simple meals for herself throughout the veeekthat her daughter has helped her clean her
home on a few occasioff®?laintiff's family used to bring hidood, but now she is able to manage
meals on her owfi.

As to her ability to concentrate, plaintiff tegtdl that she sometimes has to read things twice
to comprehend or has to ask people to repeat theesse conversations in order to recall particular
details®® She described a job that she heldftyria 2007 as a demonstrator for sunrogiiaintiff
reported that she was fired from that job afteoaple of days for not being able to accurately

explain the details of the products to prospective custotiEngt said, plaintiff also testified that

%81d.

d.

R, at 71-72.
1R, at 71.
2R, at 71.

53 R. at 70.

5 R. at 75.
%5d.

% R. at 70.
R. at 72-73.
®R. at 73.
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she can handle stress “pretty go&aMls. Goldblum asked about a questionnaire plaintiff's sister
completed indicating that plaiff does not handle stress wélRlaintiff explained that her sister
completed the form in 2006, at the heighter difficulties with Graves’ diseageRlaintiff reported

that now she does not frequently experience increa$es heart rate or have dizziness and she no
longer has headaché&<laintiff also discussed her left side facial pain related to the 1979 car
accident?® She explained, “the accident[...] knockedtagth out and just totally wrecked my bone,
jawbone.™ She reported that she currently takes medication at night to help relax her jaw and
explained that the pain was “not as bad néw.”

Dr. Cavenagh, the ME, testified that either pléf’'s bipolar disorder or Graves’ disease
could cause fatigue or difficulty with concentrati®he Graves’ disease was diagnosed and
treatment began in June 2006-e noted that sincMarct 2007 plaintiff's thyroid profile has been
in the normal rang&.Dr. Cavenagh also noted plaintiff’s comipleof facial pain for more than ten
years. He commented that the Graves’ diseasensolled with propylthiouracil and that there is
no functional impairment documentédDr. Cavenagh also testified that none of plaintiff's
medications should cause fatigue or lack of concentr&tide.then concluded by stating “the

evidence that | have here does not meet or equal a ligting.”

51d.

R. at 73-74.
1d.

?R. at 74.
"R, at72.
“1d.

Sd.

*R. at 66.
1d.

®R. at 67.
“d.

80R. at 75-76.
51R. at 67.
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C. ALJ’s Decision

On January 6, 2009, the ALJ determined thainpiff was not entitled to disability benefits
under sections 216(i) and 223(dh the Social Security A¢t. The ALJ applied the five-step
sequential evaluation for determining disabitityde found that plaintiff had not engaged in
substantial gainful activity sincedfalleged onset date of April 4, 2080Mext, the ALJ determined
that Graves’ disease and bipolar disorder wgexere impairments in accordance with 20 C.8.R.
404.1521%

The ALJ also discussed plaintiff's other adnms - hypertension, chronic sinusitis, and facial
pain - but determined that they did not mareequal the listing of impairments in Appendi¥ He
noted that hypertension is not recognized by thgainment listings in Appendix 1 and plaintiff's
medical record does not indicate problems controlling the condithmto chronic sinusitis and
facial pain, the ALJ again noted that the conditions are not listed in Appefidtbe identified two
computed tomography (“CT”) scans and a magmeionance imaging (“MRI”) test that confirmed
“mucosal thickening” and “mild inflammatory chges of the left maxillary sinus” consistent with
sinusitis® He also identified a doctor appointment in April 2007 where plaintiff sought treatment
for her facial pain and the physician recommendieatal, temporomandibular joint (“TMJ”), and

neurologic evaluation8 He also recounted an appointmienduly 2008 where she presented with

2R, at 18.

8320 C.F.R. § 404.1520(4)(i)-(v).
84R. at 20.

85d.

8% R. at 20.

871d.

88 d.

89 R. at 20-21.

PR, at 21.
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facial pain and was prescribed El&ilHowever, he discounted plaintiff's claim that these
conditions exacerbated her feelings of fatiguelecreased her ability to concentraféhe ALJ
explained that “while the claimant did seek ofteesatment for sinusitis, she never reported that the
increasing symptoms made her more tired or less able to concefitrate.”

Step three of the evaluation requires the ALJ to determine whether plaintiff has an
impairment or combination of impairments thatets or medically equals one of the listed
impairments in 20 C.F.R. Part 404, Subpart P, AppendiXniconsidering step three the ALJ
focused on evaluating plaintiff's Graves’ diseand bipolar disorder. The ALJ analyzed two
separate listings relevant@aves’ disease: 9.02 Thyroid diders and 9.03 Hyperparathyroidi&m.
Listing 9.02 requires the ALJ to consider theeted body system. But in his decision the ALJ
noted that the medical record lacked documeniatf the affected body stem and therefore made
a determination impossible under the critéridisting 9.03 requires a showing of bone
decalcification indicated by elevated calcium plasevals or an impairment caused by increased
thyroid hormones evaluated by the criteria for the affected body s{/sfEme. ALJ explained that
plaintiff's record again did not demonstrate increas®dium levels or an impairment to an affected
body system and therefore prohibited a finding under the criteria.

Regarding plaintiff's bipolar disorder, the Ahdalyzed the evidence against the criteria for

listing 12.04 Affective disorder8.Under this listing, a mental impairment is considered severe if

1d.

21d.

% d.

%R, at 21.

%d.

%d.

9720 C.F.R Part 404, Subpart P, Appendix 1.
%R, at22.

“d.
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it results in (1) marked limitadhs in at least two of the lfowing: activities of daily living;
maintenance of social functioning; or maintenance of concentration, persistence, and pace; or (2)
marked limitations in one of those areas and repeated episodes of decompé&nthasa.elements

are known as the B-critert&.The ALJ adopted Dr. Rajasekhar’s assessment of these criteria and
noted that plaintiff's bipolar disorder resulted in no limitations to activities of daily living and no
repeated episodes of decompensation and only mild limitations in social functioning and
concentration, persistence, and pdta&s such the ALJ concludedahthe bipolar disorder did not
satisfy the requirements of listing 12.04 for affegetilisorders to warrant a finding of disabilfity.

The ALJ moved on to establish that pldintiad the residual function capacity (“RFC”) to
perform the full range of sedemy work under 20 C.F.R. 8 404.1567¢a}Vhile he found that
plaintiff's ailments could reasonably be expediegroduce fatigue and difficulty concentrating,
the ALJ did not fully credit plaintiff's testimony about intensity, persistence, and functional
limitations!*> The ALJ only found her testimony credible in as much as it was consistent with the
RFC allowing for the performance diie full range of sedentary wotk.In support of this
conclusion, he cited testimony from Dr. Cavenaghptantiff's thyroid profile was testing normal
and that her Graves’ disease was contrdfféiche ALJ also reiterated Dr. Rajasekhar’s assessment

of plaintiff's bipolar disorder, namely that shad no limitations in her daily activities and only mild

1020 C.F.R. Part 404, Subpart P, Appendix 1tihgs12.04 (providing that episodes of decompensation
may be demonstrated by an exacerbation in symptoms orteagnsould ordinarily require increased treatment, i.e.
significant alterations in medication, hospitalization, placement in a halfway home, or highly structured living
facility. Repeated episodes of decompensation meaes ithione year, each period lasting two weeks or more).

101 |d

2R, at 22.

103 |d

4R, at 23.

15R. at 23-25.

18R, at 24.

107 |d

Page 11 of 26



limitations in social functioning, concentration, persistence, and'ffjatke ALJ also noted
plaintiff's own statements to her physician that her symptoms are “very controlled” and that she
feels stable on her lithiutf. As to plaintiff's testimony on her daily routine, the ALJ said, “it is
significant that with decrease of the effects adi&s’ disease upon her, the claimant’s family found

it less necessary to provide her hetp.”

The ALJ placed little weight on the findings of. Dimenez who indicatedat plaintiff could
perform a medium level of exertiéti.He believed that this finding was not consistent with the
weight of medical evidence in the ca8elhe ALJ also afforded little weight to Dr. Jackson
psychiatric assessment, saying it also failed to reflect the medical record. He explained that Dr.
Jackson indicated in his assessment that tiffairad one to two periods of decompensation but
plaintiff only reported hospitalizations occurring i®th980’s, which did not affect of relate to her
present complaints or ailmerits.

The ALJ also addressed plaintiff's contentithhat he should give more weight to the
narrative portion of Dr. Jackson’s assessment Allllenotes in his opinion that plaintiff's counsel
“emphasized that the declaration the impairmembrssevere in the narrative statement should hold
greater weight than the check-off box that presém@same information.” But the ALJ considered
this interpretation predicated on an inconsistenatplas not there: in the same sentence the doctor
determined plaintiff’'s condition was non-severe. Ahd, therefore, concluded that Dr. Jackson’s

assessment meant that there was no psychological limitation to her ability to work.

18R, at 25.
109 4.
HOR. at 24.
MR at 25
112|d.
M3R, at 25.
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The ALJ concluded his analysis by finding that plaintiff would be able to resume her
previous employment as a receptionist/switchboard operator. Plaintiff's RFC allowed the
performance of sedentary work and, consistenttivéliestimony of the VE, plaintiff's previous job
was sedentary Based on this finding, the ALJ held plaintiff was not disabled.

lll. S TANDARD OF REVIEW

The court performs de novaeview of the ALJ’s findings of law to determine whether the
decision is supported by substantial evidefic@ubstantial evidence is “such relevant evidence as
a reasonable mind might accept as adequate to support a concltigiba.factual determinations
made by the ALJ are entitled to deference from the éBdithe court may not “reweigh evidence,
resolve conflicts in the record, decide questioresedibility, or, in general substitute [its] judgment
for the Commissioner:® Instead, if the determination of the ALJ is supported by substantial

evidence, it is controlling?

114 Id

115 Prochaska v. Barnhar#54 F.3d 731, 734 (7th Cir. 2006).
18 Richardson v. Peraleg02 US 389, 401 (1971).

17 Prochaska454 F.3d at 734.

18Young v. Barnhart362 F.3d 995, 1001 (7th Cir. 2004).
119 Jens v. Barnhart347 F.3d 209, 212 (7th Cir. 2003).
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IV.  SOCIAL SECURITY REGULATIONS

The Social Security Regulations require thplecation of a five-step sequential evaluation
in order to determine whether a claimant is disabBtethe ALJ must consider: (1) whether the
claimantis engaged in substantial gainful acti{y whether the claimant has a severe impairment
or combination of impairments; (3) whether the claimant’s impairment meets or equals any
impairment listed in the regulations as being so severe as to preclude gainful activity; (4) whether
the claimant, based on his or her@ ks unable to perform his past relevant work; and (5) whether
the claimant is unable to perform any other work existing in significant numbers in the national
economy:*
V. ANALYSIS

Plaintiff argues that the ALJ’s decision must be reversed or at least remanded because the
decision was not supported by substantial evidendenas the result of legal error. Specifically,
plaintiff asserts that: (1) the ALJ committed legal error in his failure to find non-exertional
limitations to her ability to perform her previowsrk; and (2) the ALJ erroneously discredited her
credibility *? Plaintiff contends that had the ALJ foulrdits to her ability to perform semi-skilled
work, consistent with Commissioner’s Medical Vocational Guidelines (i.e., the Grid), plaintiff

would be classified as disabled based on her advancéd age.

12020 C.F.R. 88 404.1520, 416.920.
121|d.

12p| s Br. 9-11.

12320 C.F.R. Appendix 2, Rule 201.06.
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A. The ALJ’s Determination of Severity at Step Two

In step two of the five-step sequential exsion, the ALJ found that plaintiff's bipolar
disorder and Graves’ disease were sei&paintiff seeks a RFC thegflects a non-exertional limit
on her ability to work. Non-exertional limitations @t a claimants’ ability to meet the demands of
a job not related to strength requiremétitslere, plaintiff complains of fatigue and difficulty
concentrating. Plaintiff argues that since theJAleclared plaintiff's Graves'disease and bipolar
disorder severe at step two, he should lese found a non-exertional limitation on her ability to
work. Plaintiff cites no case law to demonstratat ta finding of severity at step two of the
evaluation requires the ALJ to declare a non-exeatilimit to plaintiff's ability to work. However,
the Commissioner argues that the ALJ’s finding ofesiey at step two was, at most, a harmless
error. Then the Commissioner only provides a ayrsanalysis of the assertion that the ALJ
committed a harmless error. That said, we vatiduct a full analysis of the law to determine the
appropriate resolution.

As was noted in the Commissiotgeresponse, iklickman v. Apfelthe Seventh Circuit
explained that step two of the sequential ewadnawhich considers whether the claimant has a
severe medically determinable physical or mental impairment, is a threshold determih@ten.
court explained that not all severe impairments will meet or medically equal the listings in Appendix
1.2 A determination of severity at step two alladwe ALJ to continue his analysis of the claimant’'s

condition to determine whether a disability existddere, the ALJ continued his analysis of

124R . at 20.

1520 C.F.R. § 404.1569a(c).

126 187 F.3d 683, 688 (7th Cir. 1999).
127 Id

120 C.F.R. § 404.1520(c).
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plaintiff's condition through a determination of HFC, which he used to assess plaintiff's ability
to perform her previous work.

There is, however, a slightly different apach that must be undertaken when discussing
mental impairments: in this case, plaintifigpolar disorder. Title 20 C.F.R. § 404.1520a requires
the ALJ to use &pecial technigudo determine the severity of mental impairmétit$he “special
technique” should be used at steps two and three of the sequential evaluatientechnique
requires the consideration of limitations inilgaactivities, social functioning, concentration,
persistence, and pace, and whether thereepeated periods of decompensationhese elements
are the same as the B-criteria used in AppendiXiere only mild limitations are noted in the first
three categories, and there are no repgaedds of decompensation, the plairgitfondition will
generally be deemed non-sevéte.

In this case, the ALJ determined that pldiftgtibipolar disorder was severe without first
applying the special technique. HoweverCiaft v. Astruethe court explained that failure to use
the technique can result in harmless error if the outcome would have been thE Haneg.the
ALJ’s error did not affect thanalysis of plaintifé ailment or the outcome of the case. While the
ALJ did not apply the special technique at dt@p of his evaluation obipolar disorder, the B-
criteria analysis he performed under step tlisdbe same. The ALJapted the opinion of Dr.

Rajasekhar, plaintif§ treating physician, who analyzed plaintiff's bipolar disorder against the B-

129 See Craft v. Astryé39 F.3d 668 (7th Cir. 2008).

1%01d. at 675.

13120 C.F.R. § 404.1520a.

13220 C.F.R. 8 404.1520a(d)(1).

133 Craft, 539 F.3d at 67%ee alsRabbers v. Comm’r Soc. Sec. Adm#82 F.3d 647, 654-658 (6th Cir.
2009)(failure to use special technique was harmless erpiaiasiff was not prejudiced or deprived of substantial
rights).
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criteria®** The regulations instruct that in evaluatimedical evidence, the opinion of the treating
physician should be afforded the greatest weight if it is supported by medical findings and consistent
with substantial evidence.Dr. Rajasekhar noted that plaintiff had no limitations in her daily
activity, only mild limitations in social functioning and concentration, persistence, and pace and no
repeated periods of decompensati®hlad the ALJ adopted this assessment at step two he would
have determined that plaintiff's bipolar disorder was not severe. However, because he ultimately
performed the B-criteria analysis, and used themé&tion in formulating plaintiff's RFC, plaintiff

was not unduly prejudiced.

Next, though plaintiff does not alenge Dr. Rajasekhar’'s assessment, or the ALJ’s reliance
on it, she instead insists that the ALJ committedran dismissing the assessment of Dr. Jackson.
Plaintiff argues that Dr. Jacksaerstatement that she could participate in “simple and routine work
activities” should be read as limiting Plaintiffdaskilled work. The regulations state that medical
evidence may be discounted if it isemally inconsistent or inconsistent with other evidence in the
record!*” But in weighing evidence the ALJ must “rmmally articulate” his reasons for crediting
or rejecting evidencEs

The ALJ found Dr. Jacksém assessment inconsistent with the medical record and, if
interpreted the way Plaintiff preferred, internally inconsistent. Similar to Dr. Rajasekhar, Dr.
Jackson used the B-criteria to evaluate Plaintiff's bipolar disorder. He found that she had mild

limitations in daily activities, social functioningyecentration, persistence and pace and one to two

4R at 22.

13520 C.F.R. § 404.1527(d)(2)-(d)(6).
1R, at 22.

13720 C.F.R. § 404.1527(c)(2).

138 Clifford, 227 F.3d at 870.
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periods of decompensatiéfThe ALJ explained that the findirg periods of decompensation was
inconsistent with the medical records given ®laintiff's last hospitalization occurred in the mid-
1980's** Regarding Plaintiff’'s assertion that Dr. Jackson intended to limit Plaintiff to unskilled
work, the ALJ stated the following: “[clounsebBsgument requires reliance on a contradiction that
it would create in the document” given that ¢feetor had determined plaintiff's condition was not
severe:

The ALJ did minimally articulate his reasofe giving little weight to Dr. Jackson’s
assessment. While plaintiff would prefer the AbJgive greater consilation to the narrative
portion of the form, that section is ambiguous atker. Jackson says, “no evidence that the alleged
mental impairment is sufficient severe to previie claimant from...participating in simple and
routine work activities*?1t is not clear that the doctor meda limit plaintiff to unskilled work.
And it is not the responsibility of thiSourt to substitute in for the AlsJjudgment to resolve this
conflict.*** At the very least, Dr. Jackssrassessment was confusing asda matter of law, as the
non-treating physician his evaluation is not entitled to special defefénce.
B. Residual Functional Capacity Determination

Plaintiff argues that by not asking the \&Ehypothetical question about her mild non-

exertional limitations, the ALJ committed legal erfdPlaintiff, again, cites no case law supporting

139R. at 236-48.

140R. at 25.

141R, at 236-48.

142R, at 248.

143Young 362 F.3d at 1001.

14420 C.F.R. § 404.1527(f)(2)(i) (providing that the AlsInot bound by findings of State agency medical
or psychological consultantsgee also Youn@62 F.3d at 1001-1002 (resolving inconsistencies in medical opinions
by crediting one group of physicians over the opinion of another physitiamy. Shalala 22 F.3d 687, 692 (7th
Cir. 1994) (crediting opinion of treatj physician over examining physician).

145p|’s Br. 9.
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this contention. The ALJ used the VE to ass¢he exertional level of plaintiff's previous
employment but developed an RFC aitit asking any hypothetical questiéfis.Instead, in
determining plaintiff's RFC, the ALJ consider@ opinions of physicians, objective test results,
and statements made by plaintiff. The Commissioner has responded that the non-exertional
limitations gauged by the B-criteria are not used for making vocational assessments and are not
required to be included in hypothetical questiths.

The use of a VE is discretionaryHowever, where a non-exertional limitation may have
a significant impact on a claimants ability tafoem work duties, a VE must be consult€dlhe
regulations state that while the opinions @perts are considered, the final responsibility for
deciding the RFC or vocational factors, is reserved to the Commis&toner.

The ALJ determines whether a claimants non-exertional limitations would have a significant
impact on a claimant’s ability to perform work dutigdn Lunav. Shalalathe court affirmed an
ALJ’s decision finding no non-exertional limitationsere the ALJ had not consulted a VE he
ALJ in that case based the decision on the pféiswnedical record, evaluations of physicians, and
inconsistencies in the plaintiff's testimo#$The court determined all of these facts put together

were substantial evidence to support the ALJ’s conclu%itmaddition, the Commissioner cites

146R. at 62.

147 Resp. at 5.

14820 C.F.R. § 404.15669(e3ee also, Binion]3 F.3d 243, 246 (7th Cir. 1994) (explaining that use of a
VE is within the discretion of the ALJ).

149Warmoth v. Bowerv98 F.2d 1109, 1110 (7th Cir. 1986).

15020 C.F.R. § 404.1527(e)(2).

151 See Burke v. Astrud806 Fed.Appx. 312, 314 (finding mild anadderate limitations in plaintiff's B-
criteria and limited him to “reduced but significant range of sedentary wat#l@wski v. Heckler760 F.2d 160,
165 (7th Cir. 1985) (explaining that plaintiff was able to perform sedentary work as his non-exertional limitations
did not significantly impact his RFC3ge alsd_una, 22 F.3d at 690 (noting that substantial evidence supporting
finding that non-exertional limits had no significant impefctlaimant’s ability to perform sedentary work).

15222 F.3d at 691-692.

153 |d

154 |d
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an Eleventh Circuit cas®lartino v. Barnhart where the court found thtte ALJ was not required
to include the plaintiff’'s moderate B-criteria limitations in the RFG that case, the ALJ did not
consult a VE about the plaintiff’'s non-exertional mental limitatiéiiastead, the ALJ gave great
weight to the opinions of the plaintiff's tréag physicians who found that the plaintiff had no
intellectual disorder¥’The ALJ gave less weight to the ass®ents of non-treating physicians who
found that the plaintiff had moderate B-criteria limitatié@é\s a result, the ALJ determined that
the plaintiff's ability to work had not been significantly compromised by her non-exertional
limitations**® The court held that the ALJ’s decision was supported by substantial evidence in the
record:®

Though the VE was not specifically consultegarling plaintiff's mild limitations, similar
to Luna this fact does not precludeetourt from affirming the AL3 determination of plaintiff's
RFC. Here, the ALJ also considered a number of factors in making the RFC determination. Dr.
Rajasekhar’s evaluation of plaintiff's bipolarsdrder noted no limitations in plaintiff's daily
activities and only mild difftulties in concentratiofi* Plaintiff testified that she has been on the
same dosage of lithium for twenty-five years and her medical recbodg n more than one
instance, that she reported feeling sta®BlBr. Cavenagh also testified that plaintiff's Graves’
disease is currently controlled and her thyroid has been testing normal since Marcéfi 2007.

Additionally, the ALJ noted that while plaintiff desought treatment for pain associated with her

1552002 WL 32881075, 2 (11th Cir. 2002).
1561d. at 1.

157 Id

1581d. at 2.

191d. at 1.

16014, at 2.

1R, at 25.

162 Id

163 R, at 24-25.
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sinusitis, the record does not reflect complaints to her physicians that the condition increased her
fatigue or affected her ability to concentréte.

The only error we find, however, is in the ABXonsideration of the plaintiff's testimony.
The sole evidence supporting the existence of non-exertional limitations was plaintiff's testimony,
which the ALJ did not fully credit. The ALJ is, of course, afforded deference in credibility
determinations and may determine that a claimant is not credible. But for the reasons discussed
below, here the ALJ's assessment of plaintiff's credibility was incomplete. Without a proper
understanding of the weight the ALJ ascribegl&ontiff's testimony, there is no way of assessing
whether plaintiff's non-exertional limitations wesevere enough to be included in a hypothetical
guestion to the VE. While the ALJ did not necesdgaiommit legal error simply for failing to ask
the VE a hypothetical question, the basis of his decision not to question the VE suffers for a lack of
consideration of the plaintiff's testimony. As auk, we cannot determine that the ALJ's finding as
to plaintiff's RFC was substantially supported.
C. Credibility Determination

Plaintiff's final argument is that the ALJ improperly discredited her testimony using
“boilerplate” credibility findings and, as a result, committed legal éfrdrhe Commissioner
highlights that the ALJ found plaintiff credible to the extent that her testimony was consistent with
his RFC®

The ALJ is afforded “considerable deference” in determinations of credibility and can only

be reversed if “patently wrong®” In evaluating symptoms, the ALJ must first establish that there

184R. at 21.

%5 p|’s Br. 11.

1% Resp. 6-7.

187 Prochaska 454 F.3d at 737-738 (quotit@arradinev. Barnhart,360.F.3d 751, 758 (7th Cir. 2004)).
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is a medically determinable condition that cagdsonably be expected to produce the symptéms.
Once that determination has been made, the ALJ must evaluate the intensity, persistence, and
limiting effects of the claimants symptorisSocial Security Ruling 96-7 instructs that when
discrediting testimony, the ALJ’s decision “must contain specific reasons for the finding” and be
supported by evidence in the recéfdlhat said, a plaintiff'sjective testimony of symptoms
cannot be dismissed simply because it may not be supported by objective medical é¥itibace.
regulations explain that in addition to coresidg objective medical evidence the ALJ should
consider a claimant’s daily activities, the frequency of symptoms, the dosage and side effects of any
medication, and other methods of treatment being putgued.

The ALJ must consider the subjective commka of a claimant in making a credibility
determination. IrClifford v. Apfe] the court found that the ALJ's credibility determination lacked
a sufficient evidentiary basi¥.There the ALJ decided that the objective medical evidence did not
support the plaintiff's symptoms of pain without specifying the ways in which her testimony was
inconsistent with the medical evidenéé he court explained that while the ALJ is not required to
mention every piece of evidence, he must "baiidaccurate and logical bridge from the evidence
to his conclusion™

In Parker v. Astrugethe court sternly admonished an ALJ’s credibility determindttdime

ALJ found the plaintiff's testimony "not entirelyedible" without providing basis for this finding

168 20 C.F.R. § 404.1529(c).

169 Id

0SSR 96-7.

11 SSR 96-7.

1220 C.F.R. § 404.1529(c)(3).

173 Clifford, 227 F.3d at 872.

174 Id

175 Id

16 parker v. Astrug597 F.3d 920, 921-922 (7th Cir. 2010).
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or giving an indication of the degree of weight she gave the plaintiff's testifd®hg. ALJ used
evidence that the plaintiff's physicians were having trouble determining the source of her pain as
evidence that the pain did not exf8T he court explained that while the lack of objective medical
evidence may be a factor in an ALJ's decision nki cannot be the sole basis for finding that the
claimant is not experiencing the alleged symptéfns.

In this case, the ALJ found that plaintifad a medically determinable condition, which
could reasonably cause fatigue and lack of concentrdtilawever, he did not fully credit
plaintiff's testimony "to the extent [it was] ¢onsistent with the...residual functional capacity
assessment® In considering plaintiff's testimony, while the ALJ took into account the opinions
of Drs. Cavenagh and Rajasekhar, he did aaé¢quately evaluate plaintiff's testimony of
symptoms#

Plaintiff provided testimony on her daily activitiesain attempt to establish that fatigue and
difficulty concentrating kept her from workiri.She explained that her tiredness never goes away
and that she “never really feel[s] that greétShe also explained that her family used to help her
around the house, but that now she handles her own meals and simplé*cRtiegiff testified
that she has trouble comprehending thingsshes and forgets the content of conversatit e

described a situation where she had been fi@d & job as a sunroom demonstrator because she

171d. at 922.

178 |q.

1791d. at 922-923.
180R. at 24.

18R, at 24.

2R, at 23-25.
18R, at 75.

18R, at 71.

18R, at 75.

1R, at 71-72.
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was unable to learn about the products quickly ené&udhtaintiff claims that her testimony
establishes the severity of her condition.

In his decision, the ALJ recounted much @ptiff's testimony, but he does not analyze her
testimony to determine what, if anything, these things indicate about plaintiff's ability to work.
Instead, the ALJ proceeded to point out the tabjective medical evidence supporting her claims
of intensity. The ALJ explained that the ME, Dr. Cavenagh, testified that plaintiff's thyroid began
testing in the normal range in March 20@id ahould not result in functional limitatioi&The ALJ
also adopted Dr. Rajasekhar’s assesswigniaintiff's bipolar disordet®The doctor indicated that
plaintiff had no limits to her daily activities amehly mild limitations in social functioning and
concentration, persistence, and péate.

The ALJ did, in fact, point to various places in plaintiffs medical records where she
described her symptoms from bipolar disorder as “very controlled” or said she felt stable on the
Lithium medicationt®*But the problem is, we do not know hovedie statements relate to plaintiff's
testimony: that she felt stable on her medicatios do¢necessarily contradict plaintiff's testimony
that she is fatigued and has difficulty concetimiga While Dr. Cavenagh also testified that none of
plaintiff's medications had sedative effedtse ALJ did not mention this in his ruling.The ALJ
critically analyzed plaintiff's testimony only twice, first when he noted that her family seemed to

have stopped helping her around the house as her Graves' disease had come und&Heoaisol.

¥R, at 72-73.
188 R, at 24. (ALJ's references tests showing Hyedid normal in August, but Dr. Cavenagh testified that
the thyroid has been testing in the normal range since March 2007 (R. at 67)).

189R, at 25.

0R, at 25.

M1R, at 25.

2R, at 75.

18R, at 24.
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referenced, at step three, her sinusitus. He fthaidhere was “little to support that the claimant’s
impairment has become so severe that it increases her feeling of fatigue or that it affects her ability
to concentrate,” then stated that plaintiff hadver reported that the increasing symptoms made her
more tired or less able to concent&é” when she was seeking treatmérBut this alone, as noted
in Clifford, is not enough to develop a "logical bridlge support the finding that plaintiff's
testimony is only "partially credible®

As was noted iRarker, it may be significant that the objae medical evidence in this case
does not seem to support plaintiff's testimony of disabling fatigue and concentration problems.
Indeed, the ALJ may ultimately reach the same lesian here. But to discredit plaintiff's testimony
by solely relying on the lack of objective medieaidence is not sufficient. Our ruling to remand
this case, therefore, rests solefythe ALJ’s need to demonstrate the level of consideration he gave

plaintiff's subjective complaints of fatigue and difficulty concentrating.

194R. at 21.

195 Clifford, 227 F.3d at 872 (finding that minimal daily activitike chores, do not establish that a person
is capable of engaging in substantial physical actieityl requiring remand so that the ALJ could conduct a
reevaluation of the claimant’'s complaints of pain).

Page 25 of 26



VI.  CONCLUSION

For the reasons set forth above, the Chiats that the ALJ’'s December 3, 2008 decision
requires additional analysis as it relates to plaintiff's testimony. Accordingly, the Court grants
plaintiff's Motion for Summary Judgment [dkt 17] and denies the Commissioner’s Motion for
Summary Judgment [dkt 19].

IT 1S SO ORDERED.

Date: October 4, 2010 /w

SUSAN E. COX
U.S. Magistrate Judge
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