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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MAMIE L. LOVE,
Plaintiff,

CaséNo. 09-CV-4937

V.

JudgdrobertM. Dow, Jr.

COMMUNITY NUTRITION NETWORK,
Defendant.

— O —

MEMORANDUM OPINION AND ORDER

This matter is before the Court on atmn for summary judgment [57] filed by
Defendant Community Nutrition Network (“CNN”) and a cross motion for summary judgment
[62] filed by Plaintiff Mamie Loe. For the following reasons, the Court grants CNN’s motion
[57] and denies Plaintiffs mmn [62]. Judgment is entered in favor of CNN and against
Plaintiff Mamie Love.
l. Background

A.  Factual History®

CNN is a nonprofit organization receiving itsfls from the State of lllinois and private

contributions. It runs 19 nutrithal centers in the Chicago arewlas affiliated with Meals On

! Local Rule 56.1 requires that statements of factaiortlegations of material fact and that the factual
allegations be supported by admissitdeord evidenceSee L.R. 56.1Malec v. Sanford191 F.R.D. at
583-85 (N.D. Ill. 2000). In this matter, Defendant filed a Local Rule 56.1(a) Statement of Material Facts.
In addition, as certified in Defendant’s Motiorr fSummary Judgment, Defendant served upon Plaintiff
the required Local Rule 56.2 Notice to Pro Se hititg Opposing Summary Judgment. In the instance
case, Plaintiff did not file a Statement of Additibidndisputed Facts, choosing instead to rely on
allegations in her complaint. However, an unverified complaint is not “proper evidentiary suppbrt.”
Ford v. Wilson 90 F.3d 245, 246-47 (7th Cir. 1996) (rewegssummary judgment for defendant where
plaintiff had relied on a verified complaint as eadiary support; a verified complaint “converted the
complaint * * * into an affidavit”). Because Plaintiféiled to file her own stament of facts, the Court
takes the relevant facts from Defendant’s Local i Statement of Undisputed Material Facts. See
Brasic v. Heinemann's Bakeries, Inc., IM21 F.3d 281, 284 (71Gir. 1997); see alsdupiter Aluminum
Corp. v. Home Insurance Comparm25 F.3d 868, 870-71 (7th Cir. 2000).
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Wheels. At its centers, it prepares and serveshitio senior citizensMeals On Wheels delivers
meals prepared in centers to seniors at ti@ines. CNN employs about 45 part-time and full-
time employees and typically in a year will hamproximately 600 volunégs at its Centers.

Plaintiff started volunteering &@NN’s Rich Township Nutrition Center in approximately
May of 2009, when she started coming in tovéhdunch with her mother who was, and
apparently still is, a patron. As volunteer, Plaintiff assisted service of lunch to 30 or 40
elderly people. In early June, the center nganaSandra O’Neill, offered Plaintiff employment
as a food service assistant. Plaintiff accepaed, filled out an employment application on June
12. She also went through a background chedkcfwdelayed the start of her employment),
visited CNN'’s corporate office to completepgawork on June 29, and started work as an
employee on or about July 1, 2009. She was fmi@ total of 72 hoursf employment at the
rate of $8.00 an hour througher leaving employment on lyul4, 2010. According to
Defendant’s statement of facts (and not contebtePlaintiff), CNN actually paid her for more
hours than she worked.

For the first two weeks of her employment at CNN, until the July 14 incident described
below, Ms. O’'Neill was satisfied with Plaintiffgerformance. She did not have any complaints
with Plaintiff, and Plaintiff did not complaint teer about any issues persons on the job.

1. CNN’s Rich Township Nutrition Center

CNN’s Nutrition Center is located within the Rich Township Senior Citizen Center.
CNN serves lunch to the seniors who engagearnous recreational tigities at the Senior
Center or who just come in for lunch. CNN @oys two people at the & Township Center.
Ms. O’Neill, a Caucasian, is the manager af ttenter, and she alemploys one food service

assistant. She has been a CNN ManageresR002. Several volunteeassist CNN’s two



employees with cooking, servingnd cleaning up from the lunchssrved five days per week.
In addition, Ms. O’Neill’'s daughter, Patricia Ryan, is a floating manager employed by CNN.
When CNN needs an employee tibifi at the Rich Township Geer, Ms. Ryan often performs
that function. The kitchen operation and theirty room at the center are immediately adjacent
to each other in an open layouttbat activities in one area are Wk to persons in the other.
2. The July 14 Incident

On July 14, 2009, Ms. O'Neill was absent fravork because of medical issues. Around
midday, she received a telephone call from S&odlirman, the Rich Township Senior Center’'s
Director. Ms. Fuhrman informed her that there had been an incident involving Ms. Love and the
volunteers and that the seniors were very upset. Ms. Fuhrman told Ms. O’Neill that Ms. Love
had very loudly, repeatedly, and forcefully told the volunteers, in front of all the volunteers and
patrons: “When | get respect from you, you wjkt respect from me.” She forbade the
volunteers from getting near the owver the refrigerator (which thdyad to do as part of their
duties). Also, Ms. Fuhrman told Ms. O’Neill thiite incident was stwoud and disruptive that
Rich Township’s Senior Center employees hashemut of their offices to see what was going
on. Ms. Love admitted at her deposition that slad announced to the seniors words to the
effect of “we are all adults here and we all nezdespect one another,” and that there had been
some name calling. She also admitted that shyhtnfiave told volunteers to “step back” from
the oven where they were taking food out.

Ms. O’Neill then telephoned Ms. Love. cfording to Ms. Love Carol O'Brien, Ms.
O'Neill's boss, had phoned her, not Ms. O’'NéillRegardless of whoootacted Ms. Love, the

message was more or less the same. According to Ms. O’Neill, she asked her what had

2 Ms. O’Brien was Ms. O’'Neill’s boss until approximatétebruary of 2009. Ms. O’Neill maintains that
she never spoke to Ms. O’Brien about the incidemt never asked her to talk to Ms. Love.



happened and she said “nothing.” Ms. O’Neill thler to go home, and not come back to work
until Ms. O’Neill returned so they could talk about it. According to Ms. Love, Ms. O’Brien told
her that she had created a disance and that she should maime back to work until Ms.
O’Neill returned.

When Ms. O’Neill returned on July 21, shéefghoned Ms. Love at the telephone number
on file, but the number had been disconnected. Ms. Love did not contact Ms. O’'Neilf again.
Plaintiff was replaced a®dd service assistant by anattAdrican-American woman.

3. Plaintiffs Tennessee EEOC Charge

On March 11, 2009, Ms. Love filed an EEOCddde against Youth Villages, Memphis,
Tennessee. However, Youth Villages is motany way affiliated with CNN and neither
Ms. O’Neill or Ann Cooper, CNN'’s President, hatter heard of it or of Ms. Love’s Charge
against it.

B. Procedural History

On August 12, 2009, Plaintiff Mamie Love filedcomplaint, along with an application
for leave to proceeth forma pauperisand for appointment of counsel. The Court granted the
application for leave to proceed forma pauperisand denied her request for counsel without
prejudice. CNN'’s prior counséled a motion to dismiss and an answer. On December 3, 2009,
the Court struck the motion to dismiss withquejudice due to counke failure to follow
several of the Rules @ivil Procedure.

Plaintiff's pro secomplaint alleges that Defendansdiminated against her, beginning

on or about June 29, 2009. It alleges furthat tBNN retaliated against Plaintiff because she

® Ms. Love’s deposition testimony drer alleged terminatiowas inconsistent. She first testified that
Ms. O’Brien left a telephone message with her sisteo\griend that she did not need to come back to
work. Love Tr. 73. She also testified that MsN®@ill had called to tell her that CNN no longer needed
her. Love Tr. 75.



“filed a Charge against the same company.t iBuanother state. With the EEOC, under a
different name.” Compl. at 1 12(g)(h)).

Plaintiff attached to the complaint the EE@Garge she filed against CNN. She alleged
she began employment on around May 1, 2009, aschdf Aide, was subjected to harassment
on account of race and retaliatiand was terminated. Her EEOC Intake Questionnaire, also
attached to the complaint, alleged that thscrimination was comprised of the following
conduct: (1) Plaintiff receiving the same payaa®mporary person and being told to close her
mouth about it; (2) failure to receive orientati¢®) that “Mary” called her a “stupid bitch”; (4)
“Michael/deliver gentle man [sic]” told her to watch her back; (5) the manager’s daughter kicked
her in the foot on June 26, 2009, and also “sysi¢] middle finger at he (6) Plaintiff had
asked “Verna’ not to put hands in her hairihfixing bread; and (7) that a “lady” that
“prepare” [sic] “silverware suck [sic] fork down my arm.” Also attached to her complaint was
a charge that she filed on kta 11, 2009, against Youth Villagddemphis, Tennessee, alleging
sex discrimination and retaliah occurring on March 9, 2009.

On January 13, 2010, CNN'’s present attorneys/ed for and were granted leave to
substitute for CNN'’s prior attorney. At thtime, the case was referred to Magistrate Judge
Nolan for a settlement conferenaed supervision of discoveryludge Nolan twice attempted to
appoint an attorney for Plaintifbér purposes of a settlement cerdnce only. However, Plaintiff
advised the Court she wished to represent haats#ife conference. A settlement conference was
held on June 22, 2010, but settlement was not rdacBabsequently, Plaintiff refused to appear
at a noticed deposition, and Defentléiled a motion to compel. &htiff did not appear at the
hearing on the motion, and the motion was granté&laintiff eventually appeared for her

deposition, and discovery was completed.



On October 4, 2010, Defendant filed a motionsummary judgment, seeking judgment
on Plaintiff's retaliation and discrimination claims. As previously stated, Defendant certified
that it served upon Plaintiff the required tde to Pro Se Litigants Opposing Summary
Judgment. On November 4, 2010, Plaintifted her own motion for summary judgment.
Because Plaintiff's motion for summary judgmeariguably responds to certain aspects of
Defendant’s motion for summary judgment, theu@ liberally construes her filing as both a
cross motion for summary judgment as welhas response to Defendant’s summary judgment
motion. On November 16, Defendant filed its reply.

Il. Summary Judgment Standard

Summary judgment is proper where “tipeadings, the discowe and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to a judgmentasatter of law.” Fed. R. Civ. P. 56(c). In
determining whether there is a genuine issuedf the Court “must construe the facts and draw
all reasonable inferences in the lighost favorable to #h nonmoving party.”Foley v. City of
Lafayette, Ind.359 F.3d 925, 928 (7th Cir. 2004). To avoid summary judgment, the opposing
party must go beyond the pleadings and “set fopcific facts showing #t there is a genuine
issue for trial.” Anderson v. Liberty Lobby, Ine77 U.S. 242, 250 (1986) (internal quotation
marks and citation omitted). A genuine issue of natéact exists if “theevidence is such that
a reasonable jury could returrverdict for the nonmoving party.id. at 248. The party seeking
summary judgment has the burden of establishiadabk of any genuinessue of material fact.
SeeCelotex Corp. v. Catret477 U.S. 317, 323 (1986). Summary judgment is proper against “a
party who fails to make a showing sufficient tdaédish the existence of an element essential to

that party's case, and on which that party @ar the burden gfroof at trial.” Id. at 322. The



non-moving party “must do more than simply shibat there is some metaphysical doubt as to
the material facts.”Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586
(1986). “The mere existence of a scintillaeeidence in support of the [non-movant's] position
will be insufficient; there must be evidence onietththe jury could reasonably find for the [non-
movant].” Anderson477 U.S. at 252.

No heightened standard of summary juéginexists in employment discrimination
cases, nor is there aeparate rule of civil procedurgoverning summyr judgment in
employment casesAlexander v. Wisconsin Dept. of Health and Family Se®&3 F.3d 673,
681 (7th Cir. 2001)citing Wallace v. SMC Pneumatics, Ind03 F.3d 1394, 1396 (7th Cir.
1997)). However, intent and credibility frequerdhe critical issues in goloyment cases that in
many instances are genuinely contestable an@ppmtpriate for a court to decide on summary
judgment. Sea. Nevertheless, summary judgmentamor of the defendant is hardly unknown
or, for that matter, rare mmployment discrimination case®/allace 103 F.3d at 1396.

Il. Analysis

A. Plaintiff's Title VIl Retaliation Claim

Under the anti-retaliation provision of Titlll, it is unlawful for an employer to
“discriminate against” an employee “because he has opposed any practice made an unlawful
employment practice” by the statute or “becabsehas made a charge, testified, assisted, or
participated in” a Title VIl “invetigation, proceeding, or hearingBrown, 499 F.3d at 684
(quoting 42 U.S.C. 8§ 2000e-3(a)). “A plaintiff mayove retaliation by using either the direct
method or the indirechurden-shifting method.Tomanovich v. City of Indianapolig57 F.3d
656, 662 (7th Cir. 2006) (quotations and citationstted). “Under the direct method, a plaintiff

must show that (1) he engaged in statutoribytgted activity; (2) he suffered an adverse action



taken by the employer; an@) there was a causabmnection between the twoldl. at 663
(quotations and citations omitted).

Under the direct method, satisfaction of thesawonnection leg dhe test presupposes
that a defendant had actual knowledge of theepted activity when th employment decisions
were made.Tomanovich457 F.3d at 668 (citinguckie v. Ameritech Corp389 F.3d 708, 715
(7th Cir. 2004). Here, Defendahés presented uncontroverted evidence that CNN is a different
company than Youth Villages, and that CNN had no knowledge whatsoever of Plaintiff's charge
against Youth Villages. In turn, Plaintiff h@sovided only convoluted theories as to why the
two companies must be related. When askeddurer deposition for the basis for her assertion
that there was a connection betwdles two, she asserted that Youth Villages and CNN were the
same company because CNN attempted to seitledse, Carol O’Briers no longer with CNN,
Plaintiff's boss at Youth Villages told her thar boss lived out of town, Ms. O’Neill traveled
out of town, and the name of the departmeset\wbrked in at Youth Villages was “Nutritional
Services.” Plaintiff also claimed that she heard Ms. O’Neill say to somebody on the phone, two
weeks before Ms. Love was allegedly termingigtich would have been at the same time she
was initially employed), that if they don’t get raf a person they will be sued. Plaintiff also
theorized that there was a connection betweaumty Villages and CNN because her ex-husband,
who was originally from Chicago, worked for Yauvillages. In addition, she thought there was
a connection because her manager at Youth \é#ldtad a felony chargs his record, and she
had been told by CNN that itsackground check included an inguas to whether she had a
felony charge on her record. Ms. Love also edirthat the fact that her ex-husband’s cousin
worked for the EEOC in Memphis showed a connection. Finally, she circled back to assert that

there must be a connection between the two orgamizabecause similar things were said to her



at each company, and her pags handled the same. Sedy, Love Tr. 14-28. These musings
fall far short of establishing a causal connecbetween Plaintiff's EEOC charge and the end of
her employment with CNN. Plaintiff has not demonstrated that Defendant had actyal
knowledge of the filing of her EEDcharge against Youth Villages when she was asked to leave
work on July 14, 2009, and thus fails to dematstia triable issue und#re direct method of
proving retaliation.

Alternatively, under the indirect ppoach, in order to establishpasima facie case for
retaliation, the employee must shalat (1) after filing a chargehe employee was subject to
adverse employment actibr(2) at the time, the employee waerforming his job satisfactorily;
and (3) no similarly situated employees who did fileta charge were subjected to an adverse
employment action. Sddudson v. Chicago Transit Autt875 F.3d 552, 560 (7th Cir. 2004).
“If the plaintiff estaldishes a prima facie case, the burdeprfduction shifts téhe employer to
present evidence of a non-discriminatoggason for its employment action. Tomanovich457
F.3d at 663 (quotingdusumilli v. City of Chicagd,64 F.3d 353, 362 (7th Cir. 1998)). Then, if
the employer presents evidence of a non-disoatory reason for its employment action, “the
burden shifts back to the pléifii to demonstrate that the employer’s reason is pre-textuéd.”
(quotingMoser v. Ind. Dep’t of Corr406 F.3d 895, 903 (7th Cir. 2005)).

As in the direct method, the indirect metl presupposes that the decision maker knew
the plaintiff was engaged the protected activityTomanovich457 F.3d at 668-69. Therefore,
for that reason alone, Plaintifitase fails under the indirect method.

However, even if Plaintiff could estabiighat CNN knew abouter charge involving

Youth Villages, she cannot establish the secand fourth legs of the indirect method.

* For the purposes of this motion only, CNN concedastttere is an issue ddt as to whether Plaintiff
was terminated or whether she simply abandoned her job.



Defendant contends that Plaintiff did not m&NIN’s legitimate expectations of workplace
behavior. Ms. O’Brien receivethformation, with which Plantiff did not disagree in any
substantial degree, that on a day when M&edl was absent and Plaintiff was unsupervised,
Plaintiff created a severe disturbance with theintders at lunch service the presence of other
senior patrons, told the volunteacsstep back from the kitchen equipment (which they needed
to utilize to do their vlunteer jobs), and did it in suchleud and disturbing manner that Rich
Township’s Senior Center staff camet of their offices to observeit.

Furthermore, as for other similarly situatedividuals, Plaintiff has not pointed to any
other employees who engaged in behavior simdaners, let alone engaged in such behavior
without being terminated. See,g, Tomanovich 457 F.3d at 667 (requiring evidence that
another “had engaged in similar misconduct, or figadvas fired by the same individual * * * *).

Moreover, even if Plaiiff could satisfy heprima facieburden on retation, Plaintiff
could not satisfy her burden of showing that Chlldttions were a pretext for retaliation (or for
that matter for racial discrimination). That is because pretext is a cover for illegal discrimination
-- “a lie, specifically a phonyeason for some action.Equal Employment Commission v. Our
Lady of the Resurrection Medical Cent&7 F.3d 145, 149 (7th Cir. 1996). The measure of
pretext is not whether the employer was mistakn its judgment, but rather, whether the
employer’s explanation was an honese. It is well settled that court may not sit as a “super
personnel” review board that second guessesemployer’'s facially legitimate business
decisions.” Argyropoulos v. City of Altqrb39 F.3d 724, 736, 737 (7th Cir. 2008).

Ms. O'Brien left Ms. Love unsupervised ancostty thereafter received a report from an

employee of Rich Township that Ms. Love hadyaged in conduct that had upset senior citizen

®>  During her deposition, Plaintiff admitted that moe at the Township had anything against her. See

Love Tr. 91-92.
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patrons of the Senior Center and of CNN’s MNigin Center. Whether the report was right or
wrong is not material. The questi instead is whether Plaintiff igroduced angvidence that
Ms. O’Neill’s reliance on it was not honest aimdgood faith. Plaintiff has not presented any
such evidence and therefore cannot sahstyburden of demonstrating pretext.

B. Plaintiff's Title VII Disparat e Treatment Discrimination Claim

Plaintiff's form complaint also allegesahDefendant discriminated against her on the
basis of her race in violation of Title VII of the Civil Rights Act.Title VII prohibits
discrimination in employment: *“It shall be amlawful employment practice for an employer
* * * to discharge any individual because ofchuindividual’'s race, color, religion, sex, or
national origin.” 42 U.S.C. 8§ 2000e-2(a)(1)As with retaliation,to prove a case of
discrimination under Title VII, glaintiff may show discriminatin under either the “direct” or
“indirect” methods of proof.Atanus v. Perry520 F.3d 662, 671-72 (7th Cir. 2008) (explaining
the misleading nature of this nomenclature estkrating thathe direct method may be proven
with either direct or circumstantial evidenaad that the indirect method proceeds under the
burden-shifting rubric set forth iMcDonnell Douglas Corp. v. Gree®l1l U.S. 792, 803
(1973)); see alsblemsworth v. Quotesmittom, Inc, 476 F.3d 487, 490 (7th Cir. 2007). Under
the direct method of proof, thegahtiff may introduce either directr circumstantial evidence to
create a triable issue as to whether #uverse employment action was motivated by a
discriminatory intent.ld.; see alsdsbell v. Allstate Ins. Co418 F.3d 788, 794 {fi Cir. 2005);
Essex v. United Parcel Serv. Ind11 F.3d 1304, 1308 (7th Cir. 1997). In other words, the
plaintiff must show either “an acknowledgemaeritdiscriminatory intat by the defendant or

circumstantial evidence that provides the basisafo inference of intentional discrimination.”

®  On Plaintiffs form complaint, Plaintiff cheekl the box for “Race” discrimation. Because it is

difficult to determine whether Plaintiff is proceedingder a disparate treatment theory or a hostile work
environment theory, the Court will address Plairgiffice discrimination claim under both theories.
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Dandy v. United Parcel Service, In838 F.3d 263, 272 (7th Cir. 2004) (citiGgprence v. Eagle
Foods Ctrs., Inc.242 F.3d 759, 762 (7th Cir. 2001)).

Under the indirect method of proof initially set forth McDonnell Douglas Corp. v.
Green a plaintiff first must establish@ima faciecase of discrimination. 411 U.S. 792, 802-04
(1973). In order to establishpgima faciecase of race, sex, and/or age discrimination, a plaintiff
must establish that: (1) she was a member of a protected class; (2) she was qualified for the job
or was otherwise meeting thefdedant’s legitimate performanexpectations; (3) she suffered
an adverse employment action; and (4) thém#ant treated similarly situated employees
outside the protected ala more favorably. Séeane v. Locke Reynolds, LL#80 F.3d 534, 538
(7th Cir. 2007).

If the plaintiff successfully establishespsima facie case, a rebuttable inference of
discrimination arises, and the burden shiftstie defendant to articulate a legitimate, non-
discriminatory reason for theleerse employment action. SEssex v. United Parcel Serv. Inc.
111 F.3d 1304, 1308 (7th Cir. 1997); see &laoe v. Locke Reynolds, LL.#80 F.3d 534, 538
(7th Cir. 2007). Once the defendant providdsgitimate explanation, the burden then shifts
back to the plaintiff to prove thatdhproffered justification is pretextFane 480 F.3d at 538.
The Seventh Circuit has counseled that wheraiatgdf has not met his burden of showing that a
defendant’s explanations are mgra pretext for discrimination, is not necessary for a court to
decide whether the plaintiff also tablished a prima facie case. Sdelmberg v. Baxter
Healthcare Corp.901 F.2d 1387, 1391 (7th Cir. 1990); see &8lsgv. A & P Tea Cp772 F.2d
1372, 1378 (7th Cir. 1985) (moving directly to third stepMaDonnell Douglasapproach where
defendant articulated and offered proof of gitlemate, nondiscriminatoryeason for adverse

employment action).
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While Plaintiff’'s checked the box on the form complaint for “race” discrimination, the
allegations in the complaint as well as her deposition testimony do not clearly indicate whether
she is asserting that any adverse actions againat K&NN were due to her race. However, even
if her complaint is construed to allege thay adverse actions were thated by race, Plaintiff
has failed to present any evidence that they agtuadte. The only reasdhat Plaintiff gave for
why she believed race may have been a fact@NN’s alleged discriminatory conduct was that
she “was the only black employee there * * *Being the only black eployee at a worksite
does not establish racial discrmation, particularly when the worksite had only two employees.

Furthermore, CNN’s position is strengtheneyl the “same actor” defense. When an
employee is hired and fired by the same sleai maker in a relatively short time span, a
presumption of nondiscrimination arises. This is applicable in race case3uiseady of the
Resurrection Medical Center7 F.3d at 152 (plaintiff hired anddd in a span of 10 months)),
as well as in other types of discrimination cases (G@aramonte v. Fashion Bed Group, Inc.
129 F.3d 391, 399 (7th Cir. 1997) (plaintiff hired divdd by the same person in a span of two
years)). The Seventh Circuit has theorizeat #h decision-maker does not suddenly become a
bigot in a short peod of time. Here, Sandra O’Neill ddeid to hire Ms. Love on or around June
12, 2009; to suspend her on July 14, 2009; andariate her (accepting Ms. Love’s allegation
for purposes of this Motion only) between Jal and July 21, 2009. Praiff does not allege,
and it would be hard for theo@Qrt to fathom, that Ms. O’Neill became motivated by race in one
month’s time.

C. Plaintiff's Hostile Work Environment Claim

In order to establish prima faciecase of hostile racial work environment, a plaintiff

must demonstrate that (1) she was subjeatnwelcome harassment; (2) the harassment was
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based on her race; (3) the harassment was sufficisavere or pervasive so as to alter the
conditions of her employment andeate a hostile or abusive atmpbere; and (4) there is a basis
for employer liability. Luckie v. Ameritech Corp389 F.3d 708, 713 (7th Cir. 2004). To satisfy
her burden, a plaintiff must present evidence showing “a workplace permeated with
discriminatory ridicule, intimidation, and insult.1d. at 714. Normally, such allegations of
harassment are supported gtk that the Plaintiff ithe target of racial gts, epithets, or other
overtly race-related behaviold. at 713.

The alleged conduct consistsaie volunteer sticking a foik her arm, a patron calling
her a “stupid bitch,” a part-time employee kickimgr in the foot, someone flipping her off, and a
truck driver for an unknown employ#glling her to watch her backAs set forth below, because
Plaintiff has failed to meet her burden by pmting evidence as to other elements ofpghma
facie case, the Court need not ass¢he severity and pervasiess of the alleged conduct.
However, the Court notes that Plaintiff did ransider the incidentsevere enough to report
them to anyone. Also, two or three of theidents allegedly occurdebefore Plaintiff was

offered employment, yet she accepted the job when it was offered.

" It also is worth noting that the term “employee” is defined in Title Vll—rather unhelpfully—as “an
individual employed by an employer.” 42 U.S.Q@®0e(f). This circular definition has long frustrated
federal courts, which since haatempted to give the term sommre concrete meaning. S8mith v.
Castaways Family Dinerd53 F.3d 971, 975-76 (7th Cir. 2Q0€citations omitted). However, the
Seventh Circuit has not yet addressed the issue efeatb draw the line between a volunteer and a Title
VIl employee. But the circuits that have considettgd issue uniformly have held that remuneration in
exchange for services is an essential condition teettistence of an employer-employee relationship.
See,e.g., York v. Assoc. of Bar of City of N286 F.3d 122, 126 (2d Cir. 2002) (“[W]here no financial
benefit is obtained by the purported employee froenaimployer, no ‘plausible’ employment relationship

of any sort can be said to exist.Daggit v. United Food & Commercial Workers In't Union, Local 304A,
245 F.3d 981, 987 (8th Cir. 2001) (“Without compensation, no combination of other factors will suffice
to establish the relationship.”)lampallas v. Mini-Circuits, Lab, Inc.163 F.3d 1236, 1244 (11th Cir.
1998) (“Congress did not intend Title VII to protect mere titles or labels; an individual who sues only to
maintain a purely gratuitous working relationship does so without the protection of that statute.”).

Prior to being hired as an employee, Plaintiff did rezieive any salary or benisfi and thus her services
at CNN likely would be classified as community servitet, gainful employment. Failing to demonstrate

14



The Court need not reach the issue of whether the alleged harassment was so severe and
pervasive as to alter conditions of employmeand areate a hostile environment. In the instant
matter, the record is devoid elidence that any actions takéy seniors or volunteers were
based on Ms. Love’s race. The few incidents #ie cited did not involveace or statements
about race. Plaintiff's basiseems only to be that sinceestvas the only black employee at
CNN'’s Rich Township Nutrition Center locatioaut of two employees), any statement made to
her or actions taken must have been because of her race. As previously set forth, this allegation,
without more, does not satisfy&itiff's burden to demonstratbat the harassment was based
on her race. Furthermore, undeéaragher v. City of Boca Ratprb24 U.S. 775 (1998), an
employer is not responsible for the kind ofnrmanagement conduct alleged here unless the
employee reports it and the employer does not agkien. It is undisputkthat Plaintiff never

reported any of the allegedly offensive conduct.

that she received appreciable consideration in exchiongeer services, Plaintiff, at the time that she
volunteered, was not an employee under Title VII. %eg, Holder v. Town of Bristgl2009 WL
3004552, at *2-6 (N.D. Ind. 2009) (collecting cases laolding that reserve police officer's work for the
town was “more akin to community service thgainful employment.”). However, because she
eventually became an employee of CNN, thedjion remains whether the alleged discriminatory
conduct that occurred while she was a volunteer ghbal considered in assessing whether she was
subjected to a hostile work environment. Becauserdsolution of this issue is not necessary to the
Court’s disposition of either Defendant’s or Ptdfis motion, the Court need not determine whether
conduct that occurred while she was a volunteer sHmuktbnsidered in determining whether the conduct
was so severe and pervasive as to be actionable.

15



IV.  Conclusion
For these reasons, Defendant’s motion $ammary judgment57] is granted and

Plaintiff's motion [62] is denied Judgment is entered in favof Defendant CNN and against

/MSB%

Plaintiff Mamie Love on all claims.

Dated: December 16, 2010

Robert M. Dow, Jr.
Lhited States District Judge
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