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For the reasons listed in the Statement section of the order, the court determines that Dr. Constanting Peter
the on-site medical director of the Stateville NomthReception and Classification Center (“NRC”) during
the times relevant to this case, was the final policymaking official of Wexford Health Sources, Inc.
(“Wexford”) with respect to the clinical care ofnmates at the NRC and specifically the procedures for
distributing medication to inmates at the NRC.

M| For further details see text below.] Docketing to mail notices

STATEMENT

Defendant Wexford Health Sources, Inc. (“Wexford"a igrivate corporation that contracted to proyide
medical services for inmates at the Stateville NortiRoeption and Classificati@@enter (“NRC”), and th
allegedly violated the constitutional rights of PldinRay Fox by failing to prowde him adequate medidgl
attention and medication to treat Fox’s seizure disorder.

A private corporation acting under the caolbstate law is subject to the same rules as a municipality
under 42 U.S.C. § 198F%eeWoodward v. Corr. Med. Servs. of lll., In868 F.3d 917, 927 n.1 (7th Cir. 2004).
Thus, a private corporation that has contracted to provide medical services in state prisons may bg|liable 1
violating an inmate’s constitutional rights under § 1988‘imaintains a policy that sanctions the maintenghce
of prison conditions that infringe uporeticonstitutional rights of the prisonerdd: at 927 (quotindestate o
Novack ex rel. v. Cnty. of Wad2R6 F.3d 525, 530 (7th Cir. 2000)). “SHiability is not founded on a theafy
of vicarious liability orrespondeat superiothat holds a [corporation] responsible for the misdeeds ¢f its
employees. Rather, a [corporate] policy or practicetrbe the ‘direct cause’ or ‘moving force’ behind fhe
constitutional violation.”ld. (citation and quotation marks omitted).

Specifically, the factfinder may determine that ivge corporation providing prison medical serviges
is liable if the unconstitutional act complained of isssliby official policy of the corporation, a practice| or
custom of the corporation, or an act by a corporate official with final policymaking authS8gg/Thomas §.
Cook Cnty. Sheriff's Dep'604 F.3d 293, 303 (7th Cir. 2010). “To dentosite that the [corporation] is lialdle
for a harmful custom or practice, the plaintiff mgsiow that [corporate] policymakers were “deliberajely
indifferent as to [the] known or obvious consequencés.{citation omitted). “In other words, they must hgve
been aware of the risk created by the custom or pracittmast have failed to take appropriate steps to prptect
the plaintiff.” 1d.

To allow the factfinder to determine if the corpavatis liable, the court must therefore first make|the
legal determination of who the corporate policymaker is with respect to the allegedly unconstitutiofal acts
Seelett v. Dallas Indep. Sch. Dis#91 U.S. 701, 737 (1989) (“[T]he identification of those officials wiffose
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STATEMENT

decisions represent the official policy of the local gomental unit is itself a legal question to be resolvefi by
the trial judge before the case is submitted to the jurfLd)make that determination, the court must deterfnine
who in the corporation is “the apex of authority fag #ction in question,” regardless of whether that pergon’s
authority may be characterized as legislative or execu®&netzke v. Kenosha Unified Sch. Dist. N@74
F.3d 464, 468 (7th Cir. 2001) (“It doesmiatter what form the action of tihesponsible authority that injurgs
the plaintiff takes. It might be an ordinance, a ratjah, an executive policy, or an executive act (such as firing
the plaintiff).”).
In this case, the relevant actions in question are the clinical decisions about the medical care Cl[ Plaint
Ray Fox, and, in particular, the decisions aboet iiethod for prescribing, monitoring, and distribufing
medication to Fox. The court must therefore deteentire individual or entity at Wexford with the finfal
responsibility for those decisions.
The Wexford Defendants suggest titafinal policymaking authority ieeld by the corporate officials
who approve Wexford’s “Prison Operations: Policiad #rocedures” manual. (Dkt. No. 330, Ex. C.) [Ihe
Wexford Defendants are correct that the manual gowdedord policy at the highest level. Nonethelgss,
“[aJuthority to make municipal policy may lgganted directly by a legislative enactmentmay be delegat
by an official who possesses such authoriBembaur v. City of Cincinnaéd 75 U.S. 469, 483 (1986) (emph4sis
added). The court determines that corporate officials may likewise delegate policymaking authority.
Here, Wexford’'s manual expressly delegates authority to the on-site Medical Director to diflect the
relevant actions. See id.at 19-32 (“Clinical decisions regarding health care for inmates will be thg sole
responsibility of qualified health care personnel for #udlity. Qualified healtltare personnel will include, bHAt
I

not be limited to, the Medical Bactor for medical care . . . .i. at 19-21 (“The facility Medical Director wi
determine the prescriptive practices in the facility.YWexford’s contract with the Illinois Department |of

Corrections (“IDOC”), which runs the NRC, confirrtisat delegation of authority by noting that the on-site
Medical Director “shall serve as the medical authorityd &shall plan, implement, direct and control all clini
aspects of the health care prograniDkt. No. 330, Ex. A, at 31-64.) Although the on-site Medical Dir

neither the IDOC warden nor other state officials have the authority to interfere with the on-site
Director’'s medical discretion in this area. Moreoveajilff has also presented evidence that in practic
on-site Medical Director exercised control over clinidatisions and decisions relating to the distributi
medicine. (Dkt. No. 330, Ex. B, 423 (testimony of Wexford’s corporatepresentative authorized to test|fy
on corporate policy and procedure that]tjat [the Medical Diredar] signs off on is . . . what we are using gnd
following.”).) Consequently, the on-site Medical Directoho the parties have stipulated was Dr. Constaftine
Peters during the period in question\iexford’s final policymaking authority with respect to the clinical gare
of and distribution of medication to inmates at the NRC.

Plaintiff also contends that Wexford’s Qualitgprovement Committee at the NRC (the “Committele”)
had final policymaking authority to implement policieslgprocedures at the NRC. According to the conjract
with the IDOC, that Committee “shadbe responsible for the annual reviewd approval of all health cgre
policies and procedures.” (Dkt. No. 330, Ex. A, at 31-66.) Any changes the Committee made, howeyer, we
“subject to the approval of the IDOC Medidairector and On-site M#ical Director.” (d.) Accordingly, th
Committee did not havinal policymaking authority, and it is not a policymaker for Wexfosde Howell
Evans 922 F.2d 712, 72¥acated pursuant to settlementd81 F.2d 711 (11th Cir. 1991).

Finally, Plaintiff contends that Mary Purvin, ther&tor of Nursing at thBIRC, was Wexford’s fin
policymaker in the area of resolving medical grievarfded by inmates because her authority to decli
investigate medical grievances was not reviewed byat{®kt. No. 330, Ex. D, &0-92.) Merely exercisi
discretion in an area is not thgugvalent of making policy, howeverSeePembauy 475 U.S. at 481-83 (“T
fact that a particular official—evenpolicymaking official—has discretioniine exercise of particular functiofs
does not, without more, give rise to municipal liability lwhee an exercise of thatsdiretion. The official mugt
also be responsible for establishing final governmelitypespecting such activity before the municipality an

to
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STATEMENT

be held liable.” (citation and footnote omittes@e als@sernetzke274 F.3d at 468 (“An executive official wio
rather than making policy merely implements legislatidicp@cts merely as a delegate of the legislature{and
his act is therefore not the act of the municipality fiteelpurposes of liability under section 1983.”). The cqurt

determines that Purvin’s authority to resolve complaints did not give her policymaking authority.
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