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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RAY A. FOX, by and through his Guardian
ROSE FOX,

N—r

Plaintiff,
V. No. 09 C 5453
DAVID BARNES,

Defendant

N N N N N N N N

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, Chief Judge:

On January 18, 2013, a jury returned a verdict in favor of plaintiff Ray At Boxis
Eighth Amendment claimnder 42 U.S.C. 8983that defendant David Barnes failed to provide
adequate medical attention when Fox was incarcerated in the lllinois prisem $ising Fox to
suffer a seizure, a brain aneurysm, and permanent mental dafp&geNo. 446.) The jury
awarded Fox $11 million in compensatory damages and $1 million in punitive dantdges.

Prior to trial the court approved, over Barnes’s objection, a jury instructionnigntie
damages Fox was seeking at trial to the value of the medical care Fox welikekiveafter the:
date of trialon January 14, 201the value of the physical pain and suffering Fox experienced at all
times, andhe value of thenentalpain and suffering Fox suffered after being released from prison.

(Dkt. No. 405.) That limitation meant thtte damagethe jury awarded to Foat trial did not

! RayFox’s interests in this trial are represented by his guardian and mBibe Fox.
For simplicity, the court willuse the name “Fox” to refédo Ray Fox in this opinion unless
otherwise noted.
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overlap with the amounts Farceived from settlement agreements with other defendants in the
casewho were responsibleis medical care durinthe dayshe was incarcerate@SeeDkt. No.

396, at 910 (entering a judgment for $14 million against defendant Wexford Health Source, Inc.
(“Wexford”) for mental pain and suffering before Fox was released from prison, ioremsed

risk of premature death, and punitive damageg}; No. 478($3 million settlenentagreement

with defendants Constantine Peters and James Becker for the value of the meeiEalxcar
received prior t@ctober 1, 201R)

Barnes now moves under Federal Rule of Civil Procedure Rule’58¢a new trial and
under Rule59(e)’ for a setoff (Dkt. No. 450.) The court has granted leave to Admiral Insurance
Company, Wexford’s insurer against whom Fox has asserted a claim for the judgyaiest
Wexford, to file a brief on Barnes’s motion. (Dkt. No. 476.) Fox has responded twigfgDkt.

No. 477), and Admiral Insurance Company has replied. (Dkt. No. 484).
l. Motion for aNew Trial

Barnes argues first that the court erred by excluding certain items from tlagekathet
the jury was instructed to award to Fox, and that this error requires a neWAtcalirt may only
order a new trial if the jury’s verdict is against the manifest weight of themsgd or if for other

reasons the trial was not fair to the moving parWillis v. Leping 687 F.3d 826, 836 (7th Cir.

2 Barnes does not specify that his motion for a new trial comes under Fed. R. Civ)P. 59(a
Because Rule 59(a) is the appropriate vehicle uwwtahto move for a new trial, the court will
construe Barngs motion as a Rule 59(a) motion.

3 Barnes’s motion also cites Rule 60(b). Because the motion was timelyvtigid the
twenty-eight day deadline in Rule 59(d&)pwever, the court will treat @&s a Rule 59(e) motion,
rather than a Rule 60(b) motiddeeHelm v. Resolution Trust Corpt3 F.3d 1163, 1166 (7th Cir.
1995) (“The time of a motion’s service controls whether a motion challenging a judgsreent
60(b) or a 59(e) motiot).



2012) (quotation marks, citation, and alteration ajtt“To prevail on a Rule 59(a) motion based
on erroneous jury instructions, the [movantpst establish that (1) the instructions did not
adequately state the law, and (2) the error was prejudicial beca&usestituctions confused or
misled the jury. Purtell v. MasonNo. 04 C 7005, 2006 WL 2037254, at tM.D. lll. July 18,
2006)(citing Byrd v. lll. Dept. of Pub. Health423 F.3d 696, 705 (7th CR005)).Erroneous jury
instructions are prejudicial onlf “considering the instructions as a whole, along with all of the
evidence and arguments, the jury was misinformed about the applicablBtawdv. Ill. State
Police 384 F.3d 888, 894 (7th Cir. 2004).

Barnes contends that, in federdl383 cases asell as under the law of most stat§gt is
axiomatic that where several independent actors concurrently or consecptodige a single,
indivisible injury, each actor will be held jointly and severally liable forethigre injury.” Watts v.
Laurent 774 F.2d 168, 179 (7th Cir. 198®mphasis added) (applying principle in 2883 suit)
The principle of joint and several liability, howevestablishe®nly that a plaintiff may, if he
desires, proceed against any of several joint tortfeasors for his iSgeyl. (“In such a case the
injured partymayproceed to judgment against any or all of the responsible actors in a single or in
several different actiorisiemphasis added)). The princiglees not require that the plaintiff must
necessarily seek damages for the entire injury from each joint tortfeasor.

It is true, as Admiral Insurance Company contends, that “damages are not atsessed
defendant’ or ‘by claim’ but ‘for’ an injury.Duran v. Town of Cicero, Il1.653 F.3d 632, 640 (7th
Cir. 2011) (finding that it was error to issue instructions suggesting that thehpuldsassess
damages as to each of two jointly and severally liable defend&htg)principle does not mean,

however, that alaintiff may not forfeit certain items aflamageglowing from an injury.



To the contrary tiis wellestablished that “the plaintiff is the master of its own litigation.”
Mizuho Corp. Bank (USA) v. Cory & Assocs., i34l F.3d 644, 651 (7th Cir. 2003). Barnes
presents no argument why that princigenapplicable hereor does he explaiwhy Fox shoulc
not be allowed to limit the damages that he seeks through a limiting instruction to tfe jury.
Plaintiffs commonly limit the damages they seek in other cont&es, e.gOshana v. Coc&ola
Co, 472 F.3d 506, 511 (7th Cir. 2006) (stating that plaintiffs may disclaim damages over $75,000
to avoid diversity jurisdiction, so lorag the disclaimer is binding)ccordingly, the court did not
err in allowing Fox to limit the damages he soufghin the defendants who wentttal.

1. Motion for aSetoff

Barnes nextontends that he is entitled to a setoff for the amount that the other defendants
have agreed to pay in their settlement agreements with Fox. A motion under Rute a8éx or
amend the judgmen$ an appropriate vehicl® request aetoff of a jury verdictSeeZivitz v.
Greenberg 279 F.3d 536, 539 (7th Cir. 2002).

Fox contenddirst that federal law on the existence of a right of contribution 983
casesesolves the setoff issue here. The Supreme Couhididthat it will not add a common law
right of contribution to a federal statute unless Congresditextedthat doing so is appropriate.

SeeNw. Airlines, Inc. v. Transp. Workers Union of AARFL-CIO, 451 U.S. 77, 981981)(“[W]e

* It is irrelevant that Fox sought all possible damages from each of the deteimhist
Third Amended Complaint. (Dkt. No. 108%.) The final pretrial order, including in this case the
proposed jury instructionsSeeDkt. No. 434), supersedes the pleadings, and represents the
positions of the parties at tri@ee Rockell Int’| Corp. v. United State$49 U.S. 457, 46&007)
There is no reason to prohibit a party frabandoimg a claim or an item of damages in the final
pretrial order thathe partyasserted in the pleadingsdeed, if a party does forego an item of
damages or a claim, as Fox did here, that partyMaagedany recovery of those damages and
under that claimBabby v. City of Wilmington Depof Police 614 F. Supp. 2d 508, 5811 (D.
Del. 2009) {Legal theoriesand issues not raised in the pretaader are considered waivep.
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are satisfied that it would be improper for us to add a right to contribution to thestaights
that Congress created in the Equal Pay Act and Titl€)VHee also Tex. Indus., Inc. v. Radcliff
Materials, Inc, 451 U.S. 630, 646 (1981) (“[W]e recognize that, regardless of the merits of the
conflicting arguments, this is a matter for Congress, not the courts, to resadthdugh neither
the Supreme Qot nor the Seventh Circuit hasldressed the question, “a mapmf District
Courts that have addressed the issue” have reached the conclusiobd®atd®es not provide a
right of contribution.Estate of Carlock ex rel. Andreat@arlock v. WilliamsonNo. 083075,
2009 WL 1708088, at *4 (C.D. lll. June 12, 20089¢ alsdViathis v. United Homes, LL@&07 F.
Supp. 2d 411, 427 n.1{E.D.N.Y. 2009) (“Moreover, the majority of cases decided since
Northwest Airlinehave held that there is no right to contribution under § TP830x contends
that this cou should fdlow the majority andhold that no contribution is available ir1883 cases.

The question of a setoffhowever,is distinct from a right of contribution. A right of
contribution is the right of a joint and several tortfedediring a distinct cause of action against a
fellow defendant to apportion the cost of damages, while a setoff is a procdduied for
adjusting a verdict to avoid a windfall to the plaint®eeMartin A. Schwartz Section 1983
Litigation Claims andDefenses§ 16.15 (rev 2013) (addressing both setahd the right of
contribution). Thus, the Seventh Circuit has made plain that a defendant may stiltlbd ena
setoff, even when a cause of action for contribution is unavailable:

[1]f there is 0 right of contribution under ERISA[,]. . .the nonsettling defendants

would still have a practical interest in the settlem&ihce a plaintiffs total

recovery, from all the tortfeasors together, is not aldwo exceed his total

damagesthe amountthat the nonsettling defendants will have to pay will be

smaller, the larger the settlement is.

Donovan v. Robbing52 F.2d 1170, 1178 (7th Cir. 1985) (emphasis added)alsdresolution



Trust Corp. v. Gallagher815 F. Supp. 1107, 1108 (N.D. Illl. 1993) (“Our resolution of the
settlement bar rule is necessapgardless of whether the defendants have a right to seek
contribution from one anotherlbecause the parties cannot evaluate the effect of individual
settlements on RTC and the remaining nonsgtttlefendants until this Court has determined
whether the pro tanto or comparative fault rule applies.” (emphasis added)).

Moreover, one of the reasons for denying a right of contributionli®88 cases is not
applicable to seto$f A right of contribtion is a right to an independent claim for relief, and
federal courts are hesitant to create new claims under a federal sitalttde Congress has
explicitly authorized such a practiceeeMoor v. Alameda Cnty411 U.S. 693, 7084 (1973)
Schwartz Section 1983 Litigation Claims and Defen$e$6.15. A setoff, by contrast, is not a new
claim for relief Cases addressing the right of contribution thus do not reBalves’s claim to a
setoff.

Before analyzinddarnes’s claim to a setdfdirther, the court shouldetermine which law
applies federal or state. Barnes’s argument focuses on general principles o&ndirgeveral
liability, and cites cases applying both federal law and lllinois Fax.contends, by contrasghat
lllinois common law is iapplicable to this federal 383 action, and that under federal ldvere
is no right to asetoffin § 1983 casesThe reality is somewhat more complex than either party
suggests.

In general,[f] ederalcommon law principles of tort and damages govern recovery under
section 1983."Watts 774 F.2dat 179. Both the Supreme Coudand the Seventh Circuitave
recognized, however, that the content of the federal common lzauré is to apply must be

determired through the process outlined 42 U.S.C. 81988 including, where appropriate,



through reference to principles of state |8&eSullivan v. Little Hunting Park, Inc396 U.S. 229,
240 (1969)“[B]oth federal and state rules on damages may be utilized, whichever leettes s
the policies expressed in the federal statutesThe rule of damages, whether drawn from federal
or state sources, is a federal rule responsive to the need whenever a federaimpaires!’
(citation omitted));Bass by ewis v. Wallenstejn769 F.2d 1173, 1188 (7th Cir. 1985) (“Section
1988 establishes a thrstep process for the selection of the appropriate substantive law in civil
rights actions.”).

Neither party’s briefing mentions 88. Because § 1988, howeverdirectly applicable
by its terms to the resolution of the choice of law question, the coudomslidert. Section1988
provides that:

The jurisdiction in civil and criminal matters conferred on the district courtfor

the protection of all peosis in the United States in their civil rights, and for their
vindication, shall be exercised and enforced in conformity with the laws of the
United States, so far as such laws are suitable to carry the same into effecjlbut i
cases where they are redapted to the object, or are deficient in the provisions
necessary to furnish suitable remedies and punish offenses against law, the
common law, as modified and changed by the constitution and statutes of the State
wherein the court having jurisdictiori such civil or criminal cause is held, so far

as the same is not inconsistent with the Constitution and laws of the United States,
shall be extended to and govern the said courts in the trial and disposition of the
cause . ..

The Seventh Circuit has explained the operation of 8§ 1988 as follows

First, itis to be determined whether federal civil rights law is deficient in that it fails
to furnish a particular rule; if it is deficient, the most closely analogous state la
may fill the vacuum only ifit is consistent with the meaning and purpose of
constitutional and federal statutory law. If state law is inconsistent, it must be
disregarded in favor of the federal common law.

Bass 769 F.2cat1188° The court will apply that threstep process to determine the appropriate

® This threestep procesprovides ameansto apply theSupreme Court’s comments in
Carey v. Piphus435 U.S. 247 (1978) on the appropriate damages law in § 1983 cases
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setoff rule to apply.

Here, 81983 is silent on the question of when a setoff for a prior settlement against a joint
and several tortfeasor is appropridiee court will thus consider lllinois law on the questibhe
most closely analogous lllinois lawtise Joint Tortfeasor Contribution AGt40 ILCS 100/2(c),
which provides that:

When a release or covenant not to sue or not to enforce judgment is given in good
faith to one or more persons liable in tort arising out of the same injury or the same
wrongful death . .it reduces the recovery on any claim against [any] other
[tortfeasas] to the extent of any amount stated in the release or the covenant, or in
the amount of the consideration actually paid for it, whichever is greater.

The lllinois Supreme Court has explained the purpose(f)§

Section 2(c) reflects the loagcaynized principle in lllinois that a plaintiff
shall have only one satisfaction for an injukydouble recovery is a result which is
condemned and is exactly what section 2(c) of the Contribution Act was intended to
prevent.

The provision reflects as well the public policy of protecting the financial
interests of nonsettling parties in a settlement. Allowing setoff ensures that a
nonsettling party will not be required to pay more than its pro rata share of the
shared liability.

Thus, under section 2(cif, has been held that a settlement between one
tortfeasor and the plaintiff will result in an equal setoff in amount agaiest th
recovery a nonsettling tortfeasor receives.

Pasqualev. Speed Pragl Eng’'g 654 N.E.2d 1365, 13882 (ll. 1995) (citation onitted). The

It is not clear. . .that commoraw tort rules of damages will provide a complete
solution to the damages issue in every 8 1983 case. In some cases, the interests
protected by a particular branch of the common law of torts may parallel dlosely
interests protected by a particular constitutional rigitsuch cases, it may be
appropriate to apply the tort rules of damages directly to the § 1983 action. In other
cases, the interests protected by a particular constitutional right may ndtealso
protected by an analogous branch of the common law tottso$e cases, the task

will be the more difficult one of adapting commtaw rules of damages to provide

fair compensation for injuries caused by the deprivation of a constitutional right.

Id. at 258(citations omitted).



straightforward applicatioof §2(c) would entitle Barnes to a setoff for the amount of Fox’s
settlemerg with Wexford, Becker, and Res.

A complicating factor, however, is that Fox sought differearhi of damages from Barnes
than the itens for which he recovereth the settlement agreement3ecause the settling
defendantsaind Barnesire obligated to pafpr separate items of damages, Fox asserts that there is
no overlapn the paymentand no need for an adjustment of the verdict threugétoff.

In support of his argumenfox citeshe Restatement (Second) of Tagt885(3) & cmt. e
(1979).That section of th&kestatemeneéstablishes that “[a] payment by any person made in
compensation of a claim for a harm for which others are lebtertfeasors diminishes the claim
against the tortfeasors, at least to the extent of the payment nd®@885(3). The comment
elaborates that “[i]f the payment is made as full satisfaction for a speitdradof damage, the:
claim against the others terminated with respect to that itéfaven assuming thdllinois courts
would apply that comment frorthe Restatemerft however, it does not resolve the question
before the court. Ae comment, if it applies, merely establishes thak could notseek
compensation from Barnes for thgecificdamages items for which the settling defendants paid. It
does not necessarily preclude Barnes from obtaining a setofffefgury verdict against hims to
different specific damages items

Indeed whendefendants are jointly and severally liable, they are each responsible for the

entirety of a “singleindivisible injury’—in this casethe failure to provideFox medical care

® Illinois courts have cited 885 of the Restatemenivhen interpreting £(c). See, e.g.
Brown v. Timpte In¢485 N.E.2d 488, 491 (lll. App. Ct. 1985).

" Watts 774 F.2d at 179.



adequatéo satisfy the requirements of the Constitutiofihat single injury caused Fox to suffer a
variety of divisible items of damages, including the cost of medical care forjing, pain and
suffering, lost wages, the risk of premature death, and so on. Each of those items ekdanag
be furthersubdividedtemporally, asthey were here, for examplato the medical careFox
receivedbefore trial andhe medical care Fox is likely to receive after tridbnethelessthe
defendants are stijbintly and severally liable for thentire injury, andeach defendans thus
potentially on the hook for every item of damageeximately caused by thejury.

That factis important because a plaintiff and a settling defendant might eagég to a
settlement amount far in excess of the items of damagksled in thesettlement’s scopdy so
doing, a plaintiff coulcavoid any applicable setoff rules and thereby achieve a double reccvery
For example, imagine two defendants who are jointly and severally liabenfarjury. The
plaintiff's total damages are $1 millipincluding $250,000 for medical care, $25,000 of which
was incurred in the week immediately following the injury. The plaintiff ceuldnge to settle
with joint tortfeasorDefendant Afor $250,000, but specify in the settlement agreement that. the
entire $250,000 is for medical care in the week following the injury. The plaintiff goes to trial
againstDefendant B seeking all of his damages except the cost of medical care in the week

following the injury. Under this scenario, the jury would award $975,000ng the plaintiff a

8 Fox does notlisputethat the settling defendants and Barnes areiallyoand severally
liable forhis injury. SeeThamas v. Cook Cnty. Sheriff's Dep604 F.3d 293, 315 (7th Cir. 2010)
(“[L]iability among defendants in a 8 1983 case is joint and sevaaleast in the usual case of
one plaintiff with a single indivisible injury.”)in its response to therief of Admiral Insurance
Company, Fox contends for the first time that Fox actually suffered multips&itgional injuries
because he suffered multiple seizures. (Dkt. No. 477, at 14.) This argument is widrgut m
because it is impossible, on the evidence presented at trial, to distinguish the usedhlpathe
multiple seizures and to allocate the harm from a particular seizure to a padeigadant’s
conduct.
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total recovery of $1,225,000. The extra $225,000 is a windfall to the plaintiff resfrtiimghis
circumvention of the rule that plaintiff may only recover once for his injurihe way to avoid
this windfall would beto offset he verdict by $225,000, the amouy which the settlement
exceedshe actual value of the items of damages to which the settlement was alfocated.
lllinois appellatecourts have directly addressed the danger that a plaintiff may manipulate
the allocatiorof a settlement to increase his recovery improperly un@éc)§InLard v. AM/FM
Ohio, Inc, 901 N.E.2d 1004lll. App. Ct. 2009) several plaintiffs sought court approval of a
settlement that proposed to wait until after approval to allocate thersattiéunds among several
plaintiffs and several claiméd. at 1017. A nonsettling defendant objected, contending that “
failure to allocate invites inequitable apportionment among the plaintiffsverdpulation of
future setoffs” and thatplaintiffs could enhance their recovery from the remaining solvent
defendants by allocating more settlement funds to plaintiffs with weakes, calsieh are then
dismissed while plaintiffs with stronger cases proceed td’ttalThelllinois appellatecourt held
that 82(c)'s requirement that a settlement be entered in “good faith” before the settleméat ca
offset against a later jury verdict guarded against that damdjeat 1018.The court then

elaborated:

Although the manipulation of an allocation can be evidence of bad faith in a
settlement negotiation, it is not per se bad faith to engage in the advantageous
apportioning of a settlement. This court has recognized the importance of allowing
the settling parties to apportion their settlements to their advantage. Speciticelly

® Of course, a complicating factor is that the settlement amount is usually destaon
account for the uncertainty of proceeding to trial. A defendant who dettl$250,000 and has a
50% chance of prevailing at trial has likely estimated its actual liability at $8Q0This effect
means that the plaintiff is, in actuality, recangreven greater valusecause the settlement allows
it to remove the uncertainty of recovery against the settling defenddttisut decreasing by
much the ultimate amount it can recover at trial

11



Muro v. Abel Freight Lines, Inc283 Ill.App.3d 416, 218 lll.Dec. 691, 669 N.E.zd
1217 (1996), we stated:

“A plaintiff who enters into a settlement with a defendant gains a posaf
control and acquires leverage in relation to a nonsettling defendant. This p®sture
refleced in the plaintiffs ability to apportion the settlement proceeds in the manner
most advantageous to it. Settlements are not designed to benefit nontattiing
parties. They are instead created by the settling parties in the interestseol th
parties. If the position of a nonsettling defendant is worsened by the terans of
settlement, this is the consequence of a refusal to settle.

A defendant who fails to bargain is not rewarded with the privilege of fashioning
and ultimately extracting a benefit from the decisions of those who do.”

Id. at 10L8-19 (citation and alteration omitted).

Thus, although there is a danger that plaintiffs may improperly allocatilearsmst to
achieve a double recovery of a portion of their damages, the burden is on the defendanasezeking
sebff to demonstrate that the pi&ff's allocation is improper and, ultimately, that the settlement
was entered into in bad faitBeePasquale 654 N.E.2d at 1382Generally, the party seeking the
setoff bears the burden of proving what portion of a prior settlement was allocatetridrutable
to the claim for which he is liable.”In this case, for example, Barnes could attemphtaw that
the amounts Fox received in his settlements with Wexford, Bemk@h?eters we grossly out of
proportionto any reasonable estimate of the items of damages to which those amounts were
allocated.But Barnes has presented no evidence regartiagvalue of the items of damage
specified in Fox’s agreementdth the settling defendants, nor has Barmpessated any other
evidence that Fox entered thettlemerd in bad faith. Consequently, the court has no basis to
conclude that the settlement svemproper. Under lllinois law, therefore, Barnes would not be
entitled to a setoff because of his failure to demonstrate that Fox’s settlementaatieated by

bad faith.

12



Federal common law, if the court were inclined to applwduld lead to a simdr result.
The Supreme Court has explained that, broadly speaking, there are two possibdegalesn the
allocation of damages among settling and nonsettling defendae&sMicDermott, Inc. v.
AmClyde 511 U.S. 202, 2089 (1994). The first is thgro tantorule, under which the nonsettling
defendant receives a dollar for dollar credit against the judgment for the amthmsefttlement.
Id. at 209° This approach is equivalent to the approach adopted in the Illiisis Tortfeasor
Contribution Act. The second approach is the “proportiosatee” approach under which the
nonsettling defendant is responsible only for a share of the jury verdict equaptopustionate
share of fault for the injuryid. Under that rule, the nonslatg defendant can receive a setoff of
any verdict against him from the settlement amount, up to the settling defernutapts'tionate
share of the damagdsl. The court inMcDermottultimately adopted the “proportionaseare
approachld. at 217.

Fox contends that this court should follddcDermottand adopt the proportionas@are
approach for § 1983 cases. The problem with that argument, however NEb@tmottarose in
the context of admiralty law and depended in large part on developing eongistent with the
proportionate fault approach to damages applicable in admildltst 211 (“The proportionate
share rule is more consistent witeliable Transfdfs establishment of the proportionate fault
approach], because a litigating defendardinarily pays only its proportionate share of the

judgment.”). By contrast, under1®83, liability is joint and several, rather than comparative, so

9 The Supreme Court addressed two different versions girtheantorule, one in which
nonsettling defendants have a right of contribution against settling defendantsgandatich
they do notMcDermott 511 U.S. at 209. The existence or nonexistence of a right of contribution
in this case must be resolved, if necessary, among the defeatatdser timeso the difference is
immaterial for present purposes.
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there is ordinarily no need to allocate fault among the defendBmsSeventh Circuit hathus
explicitly declined to applyMcDermotts proportionate share rute a claim under the Federal
Employers Liability Actto which principles of joint and seral liability are applicableSee
Schadel v. lowa Interstate R.R., L. 881 F.3d 671, 678 (7th Cir. 20Q4But there is an important,
and we think dispositive, difference betwddécDermottand this FELA case. Under the admiralty
rule adopted by the Court McDermott each defendant is responsible for only its proportionate
share of the liability . ..”); see als®Akzo Nobel Coatings, Inc. v. Aigner Cor{®7 F.3d 302, 308
(7th Cir. 1999) (declining to appMcDermottto a CERCLA clainbecause “it is besb match the
handling of settlements with the way irgecting principles of law work”)it would be snilarly
inappropriate to apply the proportionate share rule t01888 claim, particularly when the

factfinder did not allocate fault at triaf. See McDermott511 U.S. at 217 (Under the

1 The court notes that the Supreme Court in dictdaDermott suggested that the
proportionate share approach also could appéysituation of joint and several liability:

[T]here is no tension between joint and several liability and a proportisinate
approach to settlement¥oint and several liability appBewhen there has been a
judgment against multiple defendaritsan result in one defendant’s paying more
than its apportioned shawgd liability when the plaintiffs recovery from other
defendants is limitedy factors beyond the plaintiff's control, such as a defenslant’
insolvency. When thdimitations on the plaintif§ recovery arise from outside
forces, joint and several liability makes the other defendants, rather than an
innocent plaintiff, respasible for the shortfall. . .[T]he proportionatehare rule
announced in this opinion applies when there has been a settlement. In such cases,
the plaintiff's recovery against the settling defendant has been limited not by
outside forces, but by its own agreement to settle. There is no reason to algcate
shortfall to the other defendants, who were not parties to the settlement.

McDermott 511 U.S. at 220-2Eee alsd&Schwartz Section 1983 Litigation Claims and Defenses

§16.15 (“AlthoughMicDermottis an admiralty case, the decision is based primanilgeneral tort

principles. It appears to establish federal comita@nprinciples governing the settlement setoff

issue that can be applied in § 1983 action®Qnetheless, this court must follow the Seventh

Circuit’s direction that the proportionateask approach does not apply in situations of joint and
14



proportionate share approach, the allocation will take plat¢eaat). If federal common law
applies, the court would thus apply tr® tantorule.

A straightforward application of the federal common lpse tantorule would entitle
Barnes to a dollar for dollar setoff tie amount of Fox'settlements. Again, leever, Fox’s
allocation of certain items of damagesthe settling defendantnd others to theonsettling
defendantpresents a complicating factor.

The parties have not identified, and the court has not found, any case applying federa
commonlaw tha directly addresses setoff when a plaintiff has apportiafedages between
settling and nonsettling defendairisa §1983 caseAdmiral Insurance Company contends that
the court should followanusz v. City of ChicagtNo. 03 C 4402, 2012 WL 1658302 DN.III.

May 10, 2012)whereJudge Gottschall, a respected colleaped that the defendant was entitled

to a setoff of the settlemem@mountfrom an earlier state court cadsut thatdecision rested
primarily on principles of judicial estoppel that amet applicable hereSeeid. a *9. Judge
Gottschall inJanuszid, however, express the concern that a plaintiff's apportionment of damages
may improperly deprive a defendant of a setoff(“But at the very least, the reapportionment of
damages in sinca drastic fashierand in a manner that would deprive the City defendants of
much of their right to a setoff—highlights the need to apply judicial estoppel in #&¥) ca

On the other sidé;0x urges the court to bless its allocation of damages and reject a setoff
under the authority oZenith Radio Corp. v. Hazeltine Research, 1401 U.S. 321 (1971), in
which the Supreme Court denied a setoff on the ground that a previous settlememid@rasood

by the parties” to cover damages for a different period than the damagesadtighld. at 348.

several liability.
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The setoff issue was not properly presented to the Supreme Cdghiith however, so its
comments on the subject are didth.(“ Since theclaim was untimely presented below, was not
pressed here, and is not sustainable on the facts contained in the recorel,neebasis for its
further consideration.”). MoreoveZenithdid not consider a situation in which the allocation of
damages might lead to overcompensating the plaintiff, instead expres$isming the principle
thatovercompensation should be avoidetd (“It is settled that . .a plaintiff who has recovered
any item of damage from one coconspirator may not again recovemtigeitean from another
conspirator; the law, that is, does not permit a plaintiff to recover double pa¥)ment.
NeitherZenithnor JanusZully resolves the issue of how federal common law should treat
a plaintiff's apportionment of damages among setting nonsettling defendants in 4383 case.
In the absence of any other authority, the comte again takes its cues fravitDermott In
McDermott the Supreme Court explained that the application opthetantorule typically is
accompanied by a “goef@ith hearing” at which the nonsettling defendant has the opportunity to
demonstrate the unfairnessao$ettlementMcDermott 511 U.S. at 213 (“Courts and legislatures
have recognized this potential for unfairness [under giwe tanto rule] and have ragred
‘good-aith hearings’ as a remedy,”"see also idat 216 (‘Nevertheless, because of the large
potential for unfairness, no party or amicus in this suit advocatgzdh@ntorule untamed by
good{faith hearings). Those comments suggest that iplaintiff does allocate its damages to
settling and nonsettling defendants, it must do so in good faith. Indeed, any otheyuldéeave
the plaintiffan uncheckedpportunity to manipulate the apportionment of a settlement to obtain a
doule recovery

The court mayalsoconsider the common law of the state in which the case arises when
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crafting a rule of federal common lachadel v. lowa Interstate R.R., L.881 F.3d 671, 677 (7th
Cir. 2004)(“It is well-established that federal common law mayegittreate a single rule of law
that is applicable to all cases in a particular area, or it may adopt as federa& tale tf the state
in which the case arises.”). As explained above, lllinoigts allow a plaintiff to allocate damages
in a settlement to its advantage, so long as the plaintiff has not entered intitléhgese in “bad
faith.” Lard, 901 N.E.2d at 1018. lllinois law, like the Supreme Couvttdermottopinion, thus
suggests tht thiscourt under the circumstances present here, should honor Fox’s allocation of
damages between settling and nonsettling defendants so long as the sewi@snerdchedn
good faith.As with lllinois law, a settlement amount that is grossly oupadportion to any
reasonable estimate of the damages flowing from an item of damages to whitlocaigdmay
be evidence of a bad faith settlement, although it is not disposdive.

Such a rulés also consistent with the purposes behid®83, wich are “compensation of
persons injured by deprivation of federal rights and prevention of abuses of power lactirase
under color of state latWvRobertson v. Wegmaj36 U.S. 584, 59(1978) accordOwen v. City
of Independence, Mo445 U.S. 622, 651 (1980) (“Moreover, 8 1983 was intended not only to
provide compensation to the victims of past abuses, but to serve as a deterrentfitgagnst
constitutional deprivations, as well.”). Applying tpeo tantorule without accounting for Fox’s
allocation of damages here potentially means that Barnes welddtitled to a setofff $3 million
for Fox’s settlement with Peters and Becker, and up to $14 million fos Bettlement with
Wexford.Under that scenario, Barnes might tessape without payirgnyof the $11 million the
jury awarded Fox against Barnes compensatory damages. Suatesult wouldthwart 81983’s

purpose of deterrence. On the other hand, allowing Fox to allocate damages to theasettling
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nonsettling defendants as he pleases without requiring that he do so in good &éhtloee
danger that Fox could obtain a double recovery. That result would thi883s purpose of
fairly compensatig, but not overcompensating p&aintiff for his injury. SeeWatts 774 F.2dat
179(statng in a 81983 suit that “the very nature of damages as compensation for injury suffered
requires that once the plaintiff has been fully compensated for his injuries by omeeoointhe
tortfeasors, he may not thereafter recover any additional commemBatn any of the remaining
tortfeasors”).Respecting the plaintiff's allocation of damages in a settlement, so long as the
settlement is made in good faith, is the best way to prbtghtof 81983’s purposes.

Because the issue of setoff is an affirmative defemsker federal lawdefendanBarnes
here bears the burden of proaoin the issue, including the burden of showing that any prior
settlement was not entered into in good faith and that the plaintiff's atlogait damages was
inappropride. SeeKing v. Acosta Sales & Mktg., InG&78 F.3d 470, 474 (7th Cir. 2012)T]he
proponent of an affirmative defense has the burdens of both production and persu&aoks);
ex rel. Banks v. Yokemick77 F. Supp. 2d 239, 265 (S.D.N.Y. 20@applyng McDermotts
proportionate share approaahd allocating the burden to the defendant seeking the )s&tdrif

this case, agajrBarnes has presented no evidence regarding the value of the items of damages

12 Admiral Insurance Company contends tia@Dermottplaces the burden on the plaintiff
to prove a setoff under the proportionateare ruleMcDermottallocated the burden to the
plaintiff, however, only when the plaintiff has receivddssthan the proportionate share that the
jury might later assess against the settling defenddtDermott 511 U.S. at 219. “In such
cases,” the Supreme Court statatig“entire burden of applying a proportionate share rule would
rest on the plaintiff, and the interest in avoiding overcompensation would be ‘albdemhat
statement says nothirdpout the situation here, where the plaintiff's allocation of damages means
that it has potentially rewered more than its total damages, and overcompensation is a concern.
The court will therefore apply the general rule that a defendant bears the burdesdaigpbnd
proving an affirmative defense.
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specified in Fox’s agreements with the settldefendants, nor has Barnes presented any other
evidence that Fox entered the settlements in bad Astlardingly, Barnes has not met his burden
of showing that he is entitled to a setoff under the proportionate share Mtbefmott Under
bothlllinoi s law and federal common la®arnes hathereforefailed to meet his burden to show
that he is entitled to a setoff, and his motion for a setoff must be denied.

In adopting this resolution, the court is mindful that the law applicable to the setoff
gueston was unclear prior ttrial. SeeBanks 177 F. Supp. 2d at 266 (because law was unclear
prior to trial, court declined to hold defendant responsible for failure to meet bafrdaowing
entitlement to a setgffand instead réservéd] final judgment onthis matter pending further
proceedings and discussions with the parties with regard to a proper resolutioissi¢saaised
here”. The difficulty was particularly acute because of Foxrsisualtactic of allocating the
settlemerd to specific items of damages thag¢reidentifiable, divisible and different from the
specific items of damages Fox soufybtn Barnesttrial. Additionally, the ambiguityn this area
was compounded by the failure of both parties to recognize theappty of 81988, as shown
by the absence of any briefing thre topic

Nonetheless, the court determines that Barnes should beasgumsibility for his failure
to meet his burden. First, Barnes should have been aware of the setoff issue aftattements
with Becker, Peters, and Wexford in October 20IfBpatthree months befotéetrial proceeded
(Dkt. Nos. 395, 36.) Barnegherefore had ample time to research the issue. Second, both lllinois
law and federal common law required Bart@show that Fox did not enter the settlements in

good faith'® Regardless ofvhich law Barnes thought applicable, he thus was or should have been

13 Barnes’s responsibility to present additional evideregardless of whether lllinois or
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on notice of his burden to show his entitlement to a sbyoffemonstrating that Fox did not settle

in good faih. NonethelessBarnes didnothing on this issug including not seekingfurther

clarification from thecourt about which law shoulabply.Upon analysis of the recordd court

holds that Barnes has failed to meet his burden of demonstrating that tideid tna setoff.
Although the court has considered the position of Admiral Insurance Company on

Barnes’s motion, the court takes no position as to whether Admiral Insurange@y is entitled

to a setoff of any damages in this case.

CONCLUSION

Forthe reasons stated above, Barnes’s “Post Trial Motion” (Dkt. No. 450) is denisd
entirety.
ENTER:

Ol 7. Mettirarans

JAMES F. HOLDERMAN
Chief Judge, United States District Court

Date: May 15, 2013

federal common lawppliesdistinguishes this case froBanks.There, the court decided between

New York and federal common laBanks 177 F. Supp. 2d at 254. Under New York law, the
defendant was entitled to a setofftbe total amount of the jury verdidd. If the defendant
assumed that New York law was applicable, he would not have been on notice of the need to put on
additional evidence to meet his burden. The court thus determined that his failure to do so was
excusablein light of the ambiguity about whether New York or federal common law should apply
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