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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

A. SAMSON PILLAY and ANTHONY ))
RAMIREZ )
Plaintiffs, ))
VS. )) No. 09-cv-5725
; Judge Joan H. Lefkow

MILLARD REFRIGERATED SERVICES, )
INC.

N N

Defendant.

MEMORANDUM OPINION AND ORDER

A. Samson Pillay (“Pillay”) and Anthony Ramirez (“Ramirez”) filed this law suit against
Millard Refrigerated Services, Inc. (“Millard”) alleging claims under the Americans With
Disabilities Act (“ADA"), 42 U.S.C. 88 1210& seq.! and several lllinois law claims. Ramirez
alleges employment discrimination in violatiortteé ADA (count I) and retaliatory discharge under
lllinois law (count I11). Pillay alleges retaliation in violation of the ADA (count Il) and state law
claims of retaliatory discharge (count 1V), liltander (count V), tortious interference with a

prospective contract (count VI), and negligent spoliation (count?VMillard has moved under

! Effective January 1, 2009, the ADA was significantly amend@ed ADA Amendments of
2008, Pub. L. No. 110-325, 122 Stat. 3553 (2008). Because Congress “did not express its intent for these
changes to apply retroactively,” the court will apfiig version of the ADA iplace when the events that
gave rise to the claims at issue took plasee Fredricksen v. United Parcel Serv., Co., 581 F.3d 516,
521 n.1 (7th Cir. 2009).

2 This court has jurisdiction over these claims pursuant to 28 U.S.C. § 1331 and 28 U.S.C. §

1367. Venue is proper under 28 U.S.C. § 1391(b) as thieeaside in this district and the events that
gave rise to Ramirez and Pillay’s claims occurred in this district.
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Federal Rule of Civil Procedure 56 for partial sumyngadgment as to counts |, I, IV, V, and VI.
[Dkt. 82.] Forthe reasons explained below, théomds denied with reget to counts | and Il and
granted with respect to counts IV, V, and*VI.
FACTUAL BACKGROUND *

Millard is a third party logistics company thvaarehouses its customers’ perishable products
in a refrigerated or frozen environment. (DefR. 56.1 1 3.) Millard does not own any of the
products; rather, it receives and stores those products for a fee and then ships them elsewhere as
directed by its customersld( 1 4.) In 2000, Pillay began workiag)Millard’s facility in Geneva,
lllinois as a Human Resources Coordinatbd. {30.) Ramirez began working at Millard’s Geneva
facility beginning in 2008 as a temporary employee and later as a “regular” (as opposed to
temporary) employee.ld. 1 9.)

Anthony Ramirez

Before working at Millard, Ramirez worked Btome Depot as padf a freight team,
stocking shelves after business hours. (Def. L.R. 56.1 1 6.) In October 2007, while working at
Home Depot, Ramirez suffered an on-the-jobrpijio his knee, which required surgeryld.f

Ramirez was off work for a period of three monthil. § 7.) By the time he returned to work at

3 In order to maintain a claim under the ADA, aiptiff must file charges with the EEOC within
300 days of the alleged unlawful employment practi&epney v. Naperville Sch. Dist. 203, 392 F.3d
236, 239 (7th Cir. 2004). Ramirez and Pillay both brought charges with the EEOC based on the conduct
giving rise to their ADA claims within this time period.

* The facts are stated in the light most favorable to Ramirez and Pillay, and are taken from the
parties’ statement of facts and supporting documents pursuant to Local Rule 56.1. Millard’s statements of
facts are abbreviated as Def. L.R. 56.1, and its response to Ramirez and Pillay’s statements of facts are
abbreviated as Def. Resp. to PI. L.R. 56.1. RangsinezMillard’s statements of facts are abbreviated as
Pl. L.R. 56.1.



Home Depot, Ramirez had made a complete recovédy). e could do everything he had been
able to do before the injuryld)

In connection with the injury, Ramirez filea Worker Compensation (“WC”) claim and
received a settlement in the amount of $12,0ef. L.R. 56.1 1 6.) After submitting his WC
claim, the lllinois Industrial Commission (“lIC'Informed Ramirez that he had a 17.5 percent
disability (or 17.5 impairment rating)ld; 1 17.) In February 2008, approximately a month and a
half after returning to work, Home Depot termedRamirez due to his failure to report an accident
involving damage to merchandisdd.(f 8.)

During June, 2008, Ramirez was hired #omposition at Millard through a temporary
employment agency. (Def. L.R.56.1 1 9; Pl. L5R.1 1 16.) As a temporary employee, Ramirez
worked as a “picker,” a position which entailedngsan electric pallet jack or forklift to fulfill
orders of refrigerated or frozen products toshgped. (Def. L.R. 56.1 19.) On his June 2008
employment application, Ramirez indicated that he would be “able to consistently and reliably
perform the essential functions of the jeith or without reasonable accommodationd. { 11.)

The application did not ask about any prior work-related injulg.) (

Temporary employees who performed satisfalgtorere eligible for regular employment
with Millard. (Def. L.R. 56.1 M10.) Applicants were required to fill out a Personal and
Confidential Conditional Job Offer & Medical Rew Form (“Conditional Job Offer Form”)Id.)

Ramirez had received good reviews as a temporary employee (PIl. L.R. 56.1 {{ 17-18), so he
applied for a regular position.

In his Conditional Job Offer Form, Ramireadosed that while working for Home Depot

he had suffered an on-the-job injury to his knéxch required three months off work and that he



had filed a WC claim in connection with thajury. (Def. L.R. 56.1 § 14, Exhibit (“Ex.”) F.)
Ramirez further provided on his application thahd no (O percent) permanent disability resulting
from the October 2007 injuryld.) On July 28, 2008, Millard hired&amirez as a regular employee.
(Id. T 12.) Ramirez was then sségned to a new position operating a forklift. (Pl. L.R. 56.1 7 21.)
Ramirez, like other new hires, was subjed &0 day probationary period. (Def. L.R. 56.1
112.) The purpose of the probationary period waliday the employee time to adjust to his or her
new position while providing the supervisor an oppoity to assess the employee’s suitability to
the position and to verify information pralad on the Conditional Job Offer Fornhd. (T 14, 28.)
Moreover, Millard employed a labor management system (“LMS”) to track its warehouse
employees’ productivity and performance, whichauhd then measure against its own performance
standards. I¢l. 1 26.) Millard advised Ramirez thaeipected his productivity to be between 95
and 98 percent.ld. § 27.) Millard expected a performaneeel of 100 percent for its employees.
(Id.) Probationary employees at Millard wéreld to a higher standard of conduckd. { 28.)
Ramirez was told that his performance and LMS numbers were great. (Pl. L.R. 56.1 T 21.)
Ramirez’s Conditional Job Offer Form was sent to Millard’s headquarters in Omaha,
Nebraska. (PIl. L.R.56.1 1 22.) Rachel O’'DelClaims Risk Management Specialist for Millard
at headquarters, reviewed Ramirez’'s Cooddl Job Offer Form. (Def. L.R. 56.1 {{ 18-19.)
O’Dell recognized that missing three months of waskhe result of a knee injury indicated that the
injured worker had undergone sarg and that, in lllinois, an injury requiring surgery would not
yield a zero percent impairment rating as Ramirad indicated on his Conditional Job Offer Form.

(Id. T 20.)



O’Dell advised either Mark Domroes, Gendvinager of the Millard Plant in Geneva, or
Pillay that Ramirez had an impairment rating @ssd by the ICC which haid not indicate in his
Conditional Job Offer Form. (Def. L.R. 56122.) On August 20, 2008, Domroes emailed Nick
Dayan, Millard’s Senior Vice President of Human Resources:

Don't forget about Anthony Ramirez. Wesdussed he was an injury risk, had a 13
wk settlement from a previous job an@s rated 17.5% perm disability. Is he
someone we want to probation out now? (hired 7/28)

(Pl. L.R. 56.1 11 6-7.) Dayan responded to Dositbhe same day, “We have this all documented
right? . . . Let’s get him out asap.Td({ 7.) Dayan testified that his response to Domroes’ email
was in reference to a separate conversation riegpRhmirez’s performance. (Def. Resp. to Pl.
L.R. 56.1 1 8.) During his deposition, Domra@egplained his understanding of the 17.5 percent
disability rating referenced in his email to Dayan:

This information was supplied to me bynge&sam Pillay. So he had brought it to my
attention that he had found out that this person was - - like | said, was previously
injured, had a permanent disability, heswarecent new hire. And my understanding
was that it was not put on his applicatidrdon’t know - - | can’t speak for Sam.

| don’t know that we would have hired someone if that was known up front just
because of the physical requirements ferjtib and having to lift and twist and, you
know, that would have probably had togaially gone through oworporate office.

So that was brought to my attention, seanted to run it up the ladder. | was not
going to make a decision to keep him or not keep him. So my question basically to
Nick was giving him the facts, just saying that, hey, this gentleman has come here
with some physical limitations, he’s a new hire, he’s still on probation, you know,
he’s a probationary employee. So my understanding under lllinois law, that, you
know, you can be let go for any reason wsbaver. And the second email was from
Nick telling me to - - instructing me to let him go.

(Def. L.R. 56.1, Ex. B, Domroes Dep. at 25—-26.)nDoes testified about physical abilities that he
believed Ramirez was lacking:
To be honest with you, in looking at the e-mail, and again | told you | did not recall

whether this was legs or arms, bydu know, the - - there’s lifting involved with
the jobs, especially new hires traditiondigve put - - are put into a picking role.
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That is the probably - - | don’t necessarily want to say an entry level, because we
fill employees where they're needed. But case pickers are in the freezer for the
longest period of time, so it's the rouglheso you kind of graduate out onto the
docks of loading and unloading as you gé&h experience, and you’re operating

a piece of equipment which takes more skill.

So, you know, to operate a piece of equepmyou need a skill set with, you know,
a fully functioning - - | mean, if you're limited in any capacity, and I’'m not a
doctor, | don't know what 17-and-a-half pent means. But if there’s a potential
there that he can’t steer the forklift prolyeor brake properly, that he can’t manage
that, that is a potential rigk other employees. Lifting requirements, | believe it
was at least 25 pounds, if not up to 50 poutits, they’re required to lift, so that
could be a potential if he’s - - he coulgure himself. If he was favoring one arm
or one leg, he might put undue duress another part of the body and then
potentially risk injuring himself. Solelieve that the thought process behind that
was to avoid a potential workers’ comp ataand injury to himself and/or others.
(Def. L.R. 56.1, Ex. B, Domroes Dep. at 27-28; PR.156.1 1 4.) With regard to the decision to
terminate Ramirez, Domroes explained that “we’ve had terminations for performance and - - but in
this case, this wasn't really performance relakieelctly, it was about his - - his ability to do the job
and his injury, previous injury.” (Def. L.R. 56.1, Ex. B., Domroes Dep. at 41.)
On August 21, 2008, after approximately fougeks on the job, Ramirez had a performance
level of 59 percent, which was lower than Millardlaimed performance expectation level of 100
percent. (Def. L.R.56.1 1 29xE].) Millard terminated Rairez on August 21, 2008. (Def. L.R.
56.1 1 28.) Millard provided Ramirez with a “Termination Report” which checked a box titled
“PROBATIONARY PERIOD; NO MIS@ONDUCT” denoting the reason for his termination. (PI.
L.R. 56.1 T 26, Ex. 16.) The Termination Report did not reference Ramirez’'s LMS-determined

performance level as the reason for his terminatidd.) (In August 2009, # raw data used to

create Ramirez’'s LMS numbers were automatically deleted. (PI. L.R. 56.1  32.)



A. Samson Pillay

Millard hired Pillay on April 17, 2000 as a Hum&esources Coordinator. (Def. L.R. 56.1
1 30.) Part of Pillay’s duties includeeing involved in hing and firing. [d.) He “administered”
terminations based on the recommendations of sigoesy the operations manager, or the General
Manager. Id.  31.) From 2000 to 2008, Pillay received good/great performance reviews in
addition to pay raises and bonuses. (PIl. L.R. $8.1) Pillay did not workvith or know Ramirez
when Ramirez worked at Home Depot. (Def. L.R. 56.1 § 65.)

Dayan began working at Millard in its corporate headquarters on March 17, 2008. (Def. L.R.
56.1 11 32, 34.) Shortly thereafter, Dayan ree@a complaint dated March 7, 2008 about Pillay.
(1d. 1 35.) On March 26, 2008, Dayan received another complaint that referred to Rill§y37)
In March and April 2008, Dayan visited the Geadacility, at which time he received numerous
verbal complaints about Pillayld( 1 40.) The complaints were directed to Pillay’s (1) lack of
confidentiality in his HR role; (2) discouraging/warning employees about attempting to contact
corporate headquarters; (3) withholding freezer ean employees; (4) mean, disrespectful and
abusive treatment of employees; and (5) general unapproachabify.Dayan discussed these
complaints with Pillay and decided in collabiowa with Domroes that Pillay would be placed on
a performance improvement plan (“PIP”), the goal of which was to make Pillay a better employee
by addressing deficiencies idéied in his performance. Id. 11 45-46.) The PIP identified a
number of areas of needed improvement, inclu@ipgonfidentiality; (2) favoritism; (3) hiring; (4)
communication; and (5) employee developmerid. { 45.) The PIP also required Pillay to
complete the program and to maintain sugdiresults after the program’s completioial. { 46.)

Pillay did not believe that the PIP was meritet] (FR. 56.1 { 13) and dgagreed with the terms



contained therein. (Pl. L.R. 56.1, Ex. 12.) Milldhad received complaints about other Millard
employees during 2007, but only Pillay receivedigigstary repercussions. (Pl. L.R. 56.1 1 36.)
Specifically, Dayan reviewed prior complaints about Operations Manager Mike Polerecky and
Domroes. (Def. L.R.56.1142; Pl. L.R.56.1 1 36.)

The PIP went into effect on May 5, 2008 (DefR. 56.1 § 49) for a ninety-day period,
setting a schedule of three follow-up meetings ety days. (Pl. L.R. 56.1 1 14.) On June 2,
2008, Domroes and Pillay had a PIP follow-up timgg at which time Domroes concluded that
“[Pillay] has achieved the required improvementdd.)( On August 1, 2008, the PIP expiredl (

1 15); however, the PIP required “sustained restdtscontinued employment. (Def. L.R. 56.1 1
46.)

During August 2008, Dayan received additionahptaints from other Millard employees
about Pillay. (Def.L.R.56.1 1 60(a)—(R)At about this same time, Pillay requested documentation
regarding Ramirez’s termination, and on Audils 2008, Domroes forwarded Pillay the August 20,
2008 email between himself and Dayan concerningiRa. (Pl. L.R. 56.1 24.) Pillay met with
Dayan and alleges that they had a heatgdraent during which Pillay protested Ramirez’s
termination. [d. 11 25-26.) Pillay testified that he told Dayan that terminating Ramirez because
he had a disability and had filed a WC claim was illegéd. [ 25.) Despite his protest, Pillay
alleges that Dayan ordered him to terminate Ramireiz § 26.)

Millard, on the other hand, disputes that Pillagreabjected to Ramirez’s termination. (Def.

L.R. 56.1 1 56.) Domroes testified during his deposition:

°Although made in August, some of thenaplaints were not documented until after Pillay
was fired on August 26, 2008. (PI. L.R. 56.1 1 29.)
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| do not recall what stance Sam took. | know - - so | - - | remember we had some

conversations about whether to keep himair and then it was something that was -

- neither one of us were willing to mattet call, you know, ‘What should we do in

this case? It's come to our attention thathas some permanent disability that may

affect his ability to perform. He could be a safety risk to himself and others. And

what should we do?’ And I - - if - - aricbom seeing this email, | know Sam wasn’t

going to do anything without getting someitpin writing from Nick, and that’'s why

| forwarded that.
(Def. L.R. 56.1, Ex. B, Domroes Dep. at 43—44.) Dagiaputed that a heated argument took place
with Pillay (PIf. L.R. 56.1 1 27) and denied thdlay objected to Ramirez’s being terminated. (Def.
L.R.56.1 57.) Dayan claimed that Pillay actusdlyommended that Ramirez be terminated along
with other employees who needed to be disciplined or terminatdd{ $7.) In explaining its
rationale for firing Pillay, Dayan stated that because the PIP required “sustained results” for
continued employment and in light of the additional complaints concerning Pillay, Dayan
recommended that the Millard Executive Committee terminate Pillay’s employmenf{ (61,
66—67.) The Executive Committee concurred with Dayan, and on August 26, 2008, Millard
terminated Pillay. I¢l. 1 61.) Pillay was not given the reasonHhis termination at this time. (PI.
L.R.56.1 1 28.)

Union Petition

Rumored for several months beforehand, on August 1, 2008, a union petition was circulated
at Millard’s Geneva facility(Def. L.R. 56.1 {1 39, 41, 50.) In response to the union petition, Dayan
traveled to the Geneva facility to meet withmagement staff to prepare for the union campaign and
upcoming election.Id.) Pillay’s termination occurred in the midst of this union election. (PI. L.R.
56.1 1 34.) All managers in place at the timthefunion campaign were subsequently terminated.

(Def. Resp. to PIl. L.R. 56.1 1 36.) Priothe union campaign, on July 4, 2008, Millard terminated

Assistant GM Carlos Mamarian, and in December 2008, Millard fired Office Manager Peter
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Trinidad. (d. T 38.) Domroes testified during his deiios that he believed that he and Pillay
were made “scapegoats” for the union campai (Def. L.R. 56.1Y 53.) Although Millard
terminated Domroes and Polerecky several months after firing Pillay, d@snexplained that
Pillay’s termination was accelerated becausaaime came up negatively and repeatedly, and he
was “associated in a bad light with a lot of the employedsl) (

Post Termination

On September 15, 2008, Pillay sent Millard endad letter requesting compensation for his
termination which, Pillay wrote, was premised os fiotests against Ramirez’s termination. (Pl.
L.R.56.1 130.) On September 26, 2008, Millasponded to Pillay’s letter, writing that Pillay’s
termination was for “good, valid, and lawful reas” and that “[a]t no time during Mr. Pillay’s
employment did Millard ever instruct Mr. Pillay wolate, disregard or contravene any federal or
state labor laws or any othlamvs, nor did Millard terminate Mr. Pillay’s employment because he
refused to violate any such laws.” (Pl. L.R. 56.1, Ex. 7.)

In December 2008, Ramirez and Pillay filedrlawith the Equal Employment Opportunity
Commission (“EEOC”). (PI. L.R. 56.1 1 31, Ex.3ef. L.R. 56.1, Ex. U.) On January 16, 2009,
Millard responded to the charges that Ramioelged with the EEOC, denying that it “conducted
or committed unlawful discrimination on the basiglisability or in retaliation.” (PI. L.R. 56.1, EX.

8.) Millard further contended that Ramirez’s termination resulted from his unacceptable LMS
performance rating.€., 59 percent) during his tenure as alationary employee. (PI. L.R. 56.1,
Ex. 8.) On January 21, 2009 Millard respondelitiay’s EEOC charge, stating that Pillay’s poor

performance as HR manager, taken togetherhistfailure to improve that poor performance and
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continued improper and unacceptable treatment pf@maes, resulted in his termination. (PI. L.R.
56.1 1 31, Def. L.R. 56.1, Ex. U.)

Following his termination from Millard, Pillay interviewed for positions with the Bartlett
Park District and Grohe America but was ntieed employment at either. (Def. L.R. 56.1 1
69-70.) Sometime after he was denied a positionthélBartlett Park District or Grohe America,
Pillay sent Millard a “request for employment Vieation” from Reliance Data Corp. (a fictitious
company). Id. 1 71.) Millard replied and provided inceat dates of employment for Pillay, stating
that Pillay’s employment dates spanned fidetember 1, 2000 tougust 25, 2008 (when Pillay
had in fact been hired on April 17, 2000)d.{ 71, Ex. 19.) Pillay never contacted the Bartlett Park
District or Grohe America to determine whethgllard provided accurate dates of his employment.
(Id. 19 71, 73.) Pillay is currently employed by Seahere he works in the HR departmert. (
175.)

SUMMARY JUDGMENT STANDARD

Summary judgment obviates the need for a wiaére there is no genuine issue as to any
material fact and the moving party is entitled to juégiras a matter of law. Fed. R. Civ. P. 56 (a).
To determine whether any genuine fact exists, the court must pierce the pleadings and assess the
proof as presented in depositions, answers to ogatories, admissions, and affidavits that are part
of the record. Fed. R. Civ. P. 56(c) & advissommittee notes (1963 amend.) While the court
must construe all facts in a light most favdeain the non-moving party and draw all reasonable
inferences in that party’s favakndersonv. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505,
91 L. Ed. 2d 202 (1986), where aich or defense is factually unsupported, it should be disposed

of on summary judgmentCelotex Corp. v. Catrett, 477 U.S. 317, 323-24, 106 S. Ct. 2548, 91 L.
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Ed. 2d 265 (1986). The party seeking summaggment bears the initial burden of proving there
is no genuine issue of material fattl. at 323. In response, the non-moving party cannot rest on
bare pleadings alone but must use evidentiary tietdsl above to designate specific material facts
showing that there is a genuine issue for tiidl; Insolia v. Phillip MorrisiInc., 216 F.3d 596, 598
(7th Cir. 2000). “Summary judgment is not appropriate ‘if the evidence is such that a reasonable
jury could return a verdict for the nonmoving partyPaynev. Pauley, 337 F.3d 767, 770 (7th Cir.
2003) (quotingAnderson, 477 U.S. at 248)).
DISCUSSION

Ramirez and Pillay’s Motion to Strike

Before delving into the merits of the parties’ motions, the court must address numerous
objections raised in Rairez and Pillay’s motions to strike portions of Millard’s statement of

material facts submitted pursuant to Northern Dustri lllinois Local Rules6.1. [Dkts. 90;91; 92.]

Ramirez and Pillay first move to strike eight extslfExs. L, M, N, O, P, T, V, and W) [Dkt.
90] attached to Millard’s statement of factguing that these documents are inadmissible hearsay
for which the proper foundation has not been laidese documents consist of complaints lodged
by Millard employees againsilRy. “Sworn testimony is not the only basis on which summary
judgment may be granted; rather, the court nmsitler any material that would be admissible or
usable at trial, including properly authentatand admissible documents or exhibitd/bods v.
City of Chicago, 234 F.3d 979, 988 (7th Cir. 2000) (citations and quotations omitted). Although
Dayan refers to the substance that gave rise to these complaints in his affidavit submitted to the

EEOC in 2009 (Def. L.R. 56.1, Ex. K), he did noesffically authenticate these exhibits in his
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EEOC affidavit. Millard also failed to submit affidavit or any evidence authenticating Exhibits
L, M, N, O, and P (all of which concern anonymaosplaints regarding Pillay) and, accordingly,
they will be strickeri. See Fed. R. Civ. P. 56(c)(4JFed. R. Evid. 901.

Exhibits T, V, and W are acknowledged compisieither sent to or requested by Dayan
concerning Pillay. Specifically, Exhibits T aidlare signed handwritten complaints; Exhibit V is
an email sent to Dayan. Alugh Millard failed to raise this gmment, after reviewing Dayan’s
deposition transcript, this court finds thag testimony authenticates these exhibiBee Def. L.R.
56.1, Ex. l.) Ramirez and Pillay further argue thase exhibits and Dayan’s 2009 EEOC affidavit
[seeDkt. 91] that references these exhibits should be struck as they constitute inadmissible hearsay.
Millard, however, offers the statements fortloe-hearsay purpose of proving that complaints were
made, corroborating Millard’s position that it termedPillay as a result of receiving complaints.
See Panniz v. City of Chicago Bd. of Educ., No. 07 C 846, 2007 WL 4233755, at *5 (N.D. Il
Nov. 19, 2007) (statements and letters were admissible at summary judgment for non-hearsay
purpose of showing that complaints about the gifaimere made to schoaoffficials). Accordingly,
Exhibits T, V, W, and Dayan’s 2009 EEOC affidavit will not be struck.

Ramirez and Pillay next move to strike ttigdavit of Rachelle O’Dell. [Dkt. 91]. They
claim that Millard failed to identify O’Dell in its initial Federal Rutd Civil Procedure 26
disclosures, and that her affidavit contains saar Rule 26(a) provides that “a party must . . .
provide to the other parties . the name . . . of each indiuial likely to have discoverable

information — along with the subjects of that imf@tion[.]” Fed. R. Civ. P. 26(a)(1)(A)(I). Rule

® That Millard failed to authenticate thed@cuments for purposes of summary judgment does
not mean that they will not be admitted as evidence at trial.
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26(e) further imposes a duty to supplement Ruladicclosures “in a timely manner if the party
learns that in some material respect theldssoe or response is incomplete or incorraad,if the
additional or correctiveinformation hasnot otherwise been made known to the other partiesduring
the discovery process or inwriting.” Fed. R. Civ. P. 26(e)(1)(A) (emphasis added). Rule 37 sets
forth sanctions for failing to comply with the rutating “[i]f a party failsto provide information
or identify a witness as required by Rule 26(a) ortfe)party is not allowed to use that information
or witness to supply evidence on a motion.” FedCiR. P. 37(c)(1). As Millard notes, O’Dell had
been repeatedly identified by both sides throughout discovery, in deposition testimony, and in
Pillay’s answers to interrogates. As both partiesad identified O’Dell as a potential witness
during discovery, the court declines to strike her affidavit for non-compliance with Ruée@6.
Fed. R. Civ. P. 26(e)(1)(A). Ramirez and Pillay also move strike the following portion of
paragraph six of O’Dell’s affidavit based on hegrsMillard’s [WC] counsel was able to confirm
Mr. Ramirez did, in fact, have an impairmeating assigned by the lllinois Indust@ommission.”
Millard did not respond to this gmment, and this portion of O’Dell’s affidavit will be struck as
hearsay.

Ramirez and Pillay last request that the couiketitat part of Millard’s statement of facts
that does not consist of short numbered paragraphs, and contains legal arguments in violation of
Local Rule 56.1. [Dkt. 92.] Having considered the specific paragraphs that Ramirez and Pillay
argue violate this rule, the court denies their orotio strike on this basis. To the extent that

Millard’s statement of facts contains improper legal conclusions, the court will disregard them.
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Il. Ramirez’s ADA Discrimination Claim

Ramirez claims that Millard violated the ADA by terminating his employment based on a
perceived disability. “The ADA prohibits an @toyer from discriminating against a qualified
individual with a disability.”"Kerstingv. Wal-Mart Stores, Inc., 250 F.3d 1109, 1115 (7th Cir. 2001)
(quotations omitted). “Congress enacted the ADA ‘against a backdrop of pervasive unequal
treatment . . . including systematic deprivationgioflamental rights’ that people with disabilities
were forced to endure.Dickerson v. Bd. of Trs. of Comm. Coll. Dist. No. 522, 657 F.3d 595, 600
(7th Cir. 2011) (quotingennesseev. Lane, 541 U.S. 509, 524, 124 S. Ct. 1978, 158 L. Ed. 2d 820
(2004)). To establish disability discriminationdrder to defeat a motion for summary judgment,
a defendant must prove that there is no gensseei of material fachnd the plaintiff must prove
that “(1) [he] is disabled within the meaning the ADA, (2) [he] is qualified to perform the
essential functions of the job, either with or without a reasonable accommodation, and (3) [he]
suffered from an adverse employment action because of his disalilippev. LewisUniv., No.
11-3358, 2012 WL 3764717, at *4 (7thrCAug. 31, 2012). A plaintiff can establish disability
discrimination through the direct nimetd or indirect method of prooDickerson, 657 F.3d at 601.

Direct Method of Proof

Under the direct method, a plaintiff can rely oredt or circumstantial evidence to meet his
burden.Dickerson, 657 F.3d at 601. “Direct evidence requires an admission by the decision maker
that his or her actions weredeal upon the prohibited animudd. “A decisionmaker is the person
responsible for the contested decisiolRdgers v. City of Chicago, 320 F.3d 748, 754 (7th Cir.
2003) (quotations omitted). “The most common example of direct evidence is a statement by the

decision-maker that betrays a discriminatory inteWalker v. Bd. of Regentsof Univ. of Wis. Sys.,
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410 F.3d 387,394 n.7 (7th Cir. 2005). A plaintiff casoakly on circumstantial evidence to survive
summary judgment, namely, “(1) suspicious tig)i(2) ambiguous statements or behavior towards
other employees in the protected group; (3) evidestagstical or otherwise, that similarly situated
employees outside of the protected group sydieally receive better treatment; and (4) evidence
that the employer offered a pretextual reason for an adverse employment aotikerson, 657

F.3d at 601. Using circumstantial evidence, a plaintiff can present “a convincing mosaic . . . that
would allow a jury to infer intentiohaiscrimination by the decisionmakerS3Iverman v. Bd. of

Educ. of the City of Chicago, 637 F.3d 729, 734 (7th Cir. 2011) (quotations omitted).

Ramirez proceeds under the direct method of proof relying on the August 20, 2008 email
exchange between Domroes and Dayan sent the day before Millard terminated Ramirez, in which
Domroes stated that Ramirez “was rated 17p&¥n disability” to which Dayan responded, “We
have all of this documented right? . . . Let’s get but asap.” (PI. L.R.56.1 7.) Dayan, as head
of human resources for Millard, was the ultimateidion maker with regard to terminating Millard
employees with less thawo years of service.g., Ramirez). (Def. L.R. 56.1 { 58.) Dayan’s
response to Domroes’ email is direct evidetitat Millard terminated Ramirez because of a
perceived notion that he had a disability, coneath the ADA specifically proscribes. Domroes
also corroborated this notion:

So my question basically to Nick [Dayan] was giving him the facts, just saying that,

hey, this gentleman has come here with some physical limitations, he’s a new hire,

he’s still on probfon, you know, he’s a probationary employee. So my

understanding under lllinois law, that, you know, you can be let go for any reason

whatsoever. And the second email was fidigk telling me to - - instructing me to

let him go.

(Def. L.R. 56.1, Ex. B, Domroes Dep. at 27-28.)

16



Domroes’ testimony, at a minimum, evidences a discriminatory intent. Namely, Dayan and
Domroes’ email conversation occurratk day before Millard terminated Ramirez. In addition to
this suspicious timing, Domroes further expounded on his belief that Ramirez’s prior injury may
have precluded him from working at Millard’s warehouse, and ultimately precipitated his
termination. Specifically, Domroes testified:

So, you know, to operate a piece of equepiyou need a skill set with, you know,

a fully functioning - - | mea, if you're limited in any capacity, and I’'m not a doctor,

| don’t know what 17-and-a-half percent meamut if there’s a potential there that

he can't steer the forklift properly or bekroperly, that he can’t manage that, that

is a potential risk to other employees. tilnify requirements, | believe it was at least

25 pounds, if not up to 50 pounds, that they&quired to lift, so that could be a

potential if he’s - - he could injure him&ellf he was favoring one arm or one leg,

he might put undue duress on another part of the body and then potentially risk

injuring himself. So | believe that the thought process behind that was to avoid a

potential workers’ comp claim and injury to himself and/or others.

(Def. L.R.56.1, Ex. B, Domroes Dep. at 27-28.) Wéidard to the decision to terminate Ramirez,
Domroes explained that “we’ve had terminations for performance and - - but in this case, this
wasn’t really performance related directly, it was about his - - his ability to do the job and his
injury, previous injury.” [d. at 41.) Thus, the documentary and testimonial evidence raises
sufficient factual questions from which @asonable jury could find that Millard had a

discriminatory motive in terminating Ramirez. Millard’s motion for partial summary judgment

with respect to count | is thus denied.

" Unlike the indirect burden shifting approach, once a plaintiff makes a showing of
discrimination using the direct method in response to a summary judgment motion, the employer is not
given the opportunity to rebut the discriminatory reas@se Slverman, 637 F.3d at 734 n.3 (“Once a
plaintiff produces such evidence [under the direethod], the defendant’s summary judgment motion
necessarily must fail, in contrast to the burden-shifting approach of the intoExnnell Douglas
method.”).
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lll.  Pillay’s ADA Retaliation Claim

Pillay claims that Millard violated th&DA by terminating Pillay’'s employment after he
protested Ramirez’s termination. The ADA stated tn]Jo person shall discriminate against any
individual because such individual has opposed any act or practice made unlawful by this chapter
or because such individual made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under thapter.” 42 U.S.C. § 12203(a). Similar to
establishing an ADA discrimination claim, a miaif bringing an ADA retaliation claim may rely
on the direct or indirect method of proddickerson, 657 F.3d at 601.

A. Direct Method of Proof

To establish unlawful retaliation under the direct method, a plaintiff must present evidence
showing “(1) a statutorily protected activity; (2) an adverse action; and (3) a causal connection
between the two.”Squibb v. Mem. Med. Ctr., 497 F.3d 775, 786 (7th Cir. 2007) (quotations
omitted). Pillay argues that he has provided direct evidence of retaliation.

i) Whether Pillay Engaged in A Statutorily Protected Activity

Pillay argues that he engaged in statutorily protected activity by protesting against
Ramirez’s termination. “[A]n informal complaint may constitute protected activity for purposes
of retaliation claims."Casnav. City of LovesPark, 574 F.3d 420, 427 (7th Cir. 2009). The parties
disagree about whether Pillay protested Ramirez’s termination. Pillay argues that after hearing
about Millard’s decision to terminate Ramirez he requested documentation at which time Domroes
forwarded Pillay his August 20, 2008 email correspordavith Dayan on this subject. (PI. L.R.
56.1 § 24.) Pillay testified that he then confronted Dayan protesting Ramirez’s termination was

premised on an illegal motiveld( 1 25—-26.) Millard denies that Pillay argued against Ramirez’s
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termination and further argues that Pillay adveddor Ramirez’s termination. (Def. L.R. 56.1
56.) Although the parties dispute that this conattos took place, sufficient questions for the trier
of fact exist as to whether Pillay engaged stedutorily protected activity by protesting Ramirez’s
termination. See, e.g., Payne, 337 F.3d at 773 (“Where the matefiatts specifically averred by
one party contradict the facts averred by iypaoving for summary judgment, the motion must
be denied.”)seealso Pazv. Wauconda Healthcare & Rehab. Ctr., LLC, 464 F.3d 659, 664—65 (7th
Cir. 2006) (“We have long helddha plaintiff may defeat summajydgment with his or her own
deposition.”).

i) Whether A Causal Connection Exists Between Pillay’s Termination and
Protest

The parties do not dispute that Pillay d&isthe second prong under the direct method
(i.e., he suffered an adverse action) after Millard terminated his employment. Pillay and Millard,
however, dispute the last prong, that Pillay’s @sting Ramirez’s firing triggered his termination.
Pillay must demonstrate that his complaint was a “substantial or motivating factor” in Millard’s
decision to fire him.Leitgen v. Franciscan Skemp Healthcare, Inc., 630 F.3d 668, 675 (7th Cir.
2011) (quotations omitted). Although Pillay claims that the timing of his termination (which
occurred less than one week after he proteR@chirez’s firing) is indicative of retaliation,
“suspicious timing alone is almost always insufficient to survive summary judgmdnat 675.

In addition to the suspicious timing of his termination, Pillay points to Domroes’s
forwarding Pillay the August 20, 2008 email copasdence between Dayan and Domroes. Pillay
contends that this email precipitated his argument with Dayan about Ramirez’s termination.
Domroes testified that he forwarded the érha received from Dayan approving Ramirez’s

termination to Pillay because “Sam [Pillay] wagioing to do anything without getting something
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in writing from Nick [Dayan].” (Def. L.R. 56.1, Ex. B, Domroes Dep. at 43-44.) Domroes,
however, does not corroborate Pillay’s story thaptmtested against Ramirez’s termination and
could not recall whether Pillay opposed firingniteez. Pillay focuses on the lack of written
documentation evidencing Millard’s reasons for firing him; however, he does not offer any
additional evidence linking his termination with pi®test. Accordingly, Pillay fails to show by
direct evidence that his protest played a “substantial or motivating factor” in Millard’s ultimate
decision to end his employment.

B. Indirect Method of Proof

A plaintiff may also prove his case usitige indirect method by employing the burden-
shifting test set out iNlcDonnell Douglas Corporationv. Green, 411 U.S. 792, 804 93 S. Ct. 1817,
36 L. Ed. 2d 668 (1973)Tyler v. Ispat Inland Inc., 245 F.3d 969, 972 (7tir. 2001). The
Seventh Circuit has elucidated on this burden-shifting test, explaining:

Under theMcDonnell Douglasmethod of proof, the plaintiff bears the initial burden

of establishing arima facie case of discrimination. The burden of production then

shifts to the employer to articulate a legitimate, nondiscriminatory reason for the

employment action. Finally, the burden shifésk to the plaintiff to prove that the

employer’s articulated reason for the employment action was a pretext for

discrimination and that the decision was in fact motivated by an unlawful factor.
Id. (citation omitted). In initially making his retaliation case under the indirect method of proof,
a plaintiff must demonstrate “(1hat [he] engaged in protected activity; (2) that [he] was subject
to an adverse employment action; (3) that {ka$ performing her job satisfactorily; and (4) that

no similarly situated employee who did not engage in protected activity suffered an adverse

employment action.”Squibb, 497 F.3d at 788 (quotations omitted).
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)] Whether Pillay Was Meeting Millard’s Legitimate Employment
Expectations

As noted above, Pillay has presented sufficiactsfat this point to allow a reasonable trier
of fact to find that he satisfied thedt two elements of the indirect methag.( Millard ended
Pillay’s employment as a result of his protesting Ramis termination). Pillay must also establish
that he was performing his job satisfactorily émat no other similarly situated employees were
terminated at the time. Pillay worked at Milldodt more than eight years before he was fired in
August 2008. During that time, Pillay received goodgenance reviews in addition to pay raises
and bonuses. (Pl. L.R.56.1 11.) Still, “whensdrit court evaluates the question of whether
an employee was meeting an employer’s legitimate employment expectations, the issue is not the
employee’s past performance, but whether the employee was performirag thetime of [his]
termination.” Peelev. Country Mut. Ins. Co., 288 F.3d 319, 329 (7th Cir. 2002) (emphasis added)
(quotations omitted). In May 2008, Millard pladeilay on a PIP to remedy areas of deficiencies
identified by complaints received from othdillard employees. (Def. L.R. 56.1 §{ 45-46.) On
June 20, 2008, Domroes concluded that Pillay hadésel the required improvements.” (PI. L.R.
56.1 § 14.) In August 200®jllay’s PIPexpired. [d. T 15.) Millard contends that the PIP
contemplated “sustained results” with which Billailed to comply. Still, Pillay received positive
feedback during the PIP and, as a result, thegtaired on schedule. Pillay has thus presented
sufficient facts showing that he was sfisorily performing his job in August 2008.

i) Whether Other Similarly Situated Employees Were Treated More
Favorably

To make grimafacie case using the indirect method, Pillay must last show that similarly

situated Millard employees received more favoratdatment. “[T]he similarly situated inquiry
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is a flexible one that considers all relevattbrs, the number of which depends on the context of
the case.Humphriesv. CBOCSWest, Inc., 474 F.3d 387, 405 (7th CR007) (quotations omitted).

An employee must show a “substantial simildrity comparing himself to the better treated
employeeld. “When the same supervisor treats dreowise equivalent employee better, one can
often reasonably infer that anlawful animus was at play Coleman v. Donohoe, 667 F.3d 835,
847 (7th Cir. 2012).

Dayan, as Senior Vice President of Humasdreces, had the power to discipline Millard
employees who served in a managerial roleéamecommend terminations to Millard’s Executive
Committee (of which he was also a member). (Def. L.R. 56.1 58.) Other Millard employees who
served in a managerial role, including Domraxed Mike Polerecky received employee complaints,
but Dayan did not place them on a PIP at the dameeas Pillay. (Def. L.R. 56.1 1 42; PI. L.R.
56.1 1 36.) Although Millard argues that it subsequently terminated all the managers in place at
the time of the union campaign, Pillay was tmy manager fired in August 2008. Millard
terminated Polerecky in March 2009, and fired Domroes in May 2009. (Def. Resp. to PIl. L.R. 56.1
1 38; Def. L.R. 56.1, Ex. B, Domroes Dep. at I2gmroes and Polerecky were similarly situated
to Pillay in that they were Millard managaremployees. Although Pillay reported to Domroes,
Dayan was the ultimate decision maker in th@atrecommended terminations to the Executive
Committee. Pillay has thus offered sufficient facts showing that similarly situated employees who
had been the subject of prior complaints andexk in a managerial role were treated more
favorably in that Pillay was the firef these employees to be fire8ee Coleman, 667 F.3d at

846-47 (“Whether a comparator is similarly situatedsually a question for the fact-finder, and
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summary judgment is appropriate only when @asonable fact-finder could find that plaintiffs
have met their burden on the issue.”) (quotations omitted).

iii) Whether Millard Had Legitimate Non-Discriminatory Reasons for
Terminating Pillay

Millard points to numerous facts which tengtmw that Pillay’s termination was the result
of continued poor work performance, not because he protested Ramirez’s termination. Having
received complaints about Pillay from Millaethployees, in May 2008ayan placed Pillay on
a three-month PIP. (Def. L.R. 56.1 1 80, 45-46.) Although Pillay completed the PIP by
August 2008, his continued employment was depermentaintaining “sustained results.l'd(
1 46.) Subsequently, Dayan received numerous complaints about Pilthy§ §0.) These
complaints, according to Millard, in connection with the union campaign at Millard’s Geneva
facility resulted in Pillay’s termination.ld. 1 53, 61, 66—67.) Millard also argues that other high
level employees, including Domroes, ultimatelyrevéet go as the result of the union campaign
over the course of the next nine months. (Refsp. to Pl. L.R. 56.1 PB%, 38; Def. L.R. 56.1, Ex.
B, Domroes Dep. at 12.) Domroes further tedtitigat he believed Pillay’s termination was also
the result of the union campaign, and that tweye both “scapegoats.” (Def. L.R. 56.1 { 53.)
These facts evidence a legitimate non-discriminatory reason for Millard to terminate Pillay.

iv) Whether Pillay’s Termination Was Pretextual

To survive summary judgment, Pillay must aderstrate that Millard’decision to terminate
him was pretextual. “Pretext involves more thest faulty reasoning or mistaken judgment on the
part of the employer; it is [a] lie, spéically a phony reason for some actiong\gyropoulos v.
City of Alton, 539 F.3d 724, 736 (7th Cir. 2008) (quotationstted). Pillay disputes the accuracy

of the complaints received in August 2008, and asghat they were an after-the-fact Millard
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concoction so as to provide cover for themselves. Pillay substantiates this argument by
highlighting the fact that some ofdbe complaints were not documented uaftér Millard
terminated him. Pillay also points to the ladkdocumentation created contemporaneously with
his termination. Pillay argues that the union cagmpdid not trigger his termination, noting that
other employees such as Domroes did not losie jibbs until several mohs after Pillay. (Def.

L.R. 56.1 § 53.) That Pillay wathe only Millard manager working at the Geneva facility
terminated in August 2008 bolsters his argumedtt lis termination resulted not from employee
complaints or the pending union campaign but,ertivas the result of his protesting Ramirez’s
termination. In addition, the short time permtween which Pillay received Dayan and Domroes’
August 20, 2008 email correspondence and when he wasiteediye days) raises questions
about why Millard ultimately decided to termin&#ay. Namely, a question of fact exists about
whether Millard terminated Pillay because he protested Ramirez’s termination or whether that
decision was the result of Pia poor work performanceSee, e.g., Payne, 337 F.3d at 770 (“We

must look therefore at the evidence as a jmight, construing the record in the light most
favorable to the nonmovant and avoiding the temmtdt decide which party’s version of the facts

is more likely true.”) A reasonable trier of fact could conclude that the union campaign in
connection with Pillay’s prior poor work perfoance was the perfect storm of events which
triggered his termination. Still, the trier of factuld reasonably conclude that Millard’s proffered
reasons were pretextual and tiia real reason for Pillay’s termination was the result of his
disputing Ramirez’s termination. Millard’s motion for summary judgment with respect to count

Il is thus denied.
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IV. Pillay’s Retaliatory Discharge Claim

Pillay next claims that Millard is liable foetaliatory discharge under lllinois law. “The
tort of retaliatory discharge comprises three distieatures: first, an employee must establish that
[he] has been discharged; second, [he] must demad@shat [his] discharge was in retaliation for
[his] activities; and finally, [he] must show thiiie discharge violates a clear mandate of public
policy.” Bellinev. K-Mart Corp., 940 F.2d 184, 186 (7th Cir. 1991). “Retaliatory discharge cases
are generally allowed when an employee istdisged for: (1) filing a worker's compensation
claim; or (2) reporting illegal or improper conductMackie v. Vaughan Chapter-Paralyzed
Veteransof Am., Inc., 820 N.E.2d 1042, 104445, 354 Ill. App. 3d 731, 289 Ill. Dec. 967 (lll. App.
Ct. 2004).

A) Exercising Workers’ Compensation Rights

“The lllinois Supreme Court has recognizedommon-law cause of action for retaliatory
discharge where an employee is terminated because of his actual or anfi@gatese of
workers’ compensation rightsBeatty v. Olin Corp., No. 11-2853, 2012 WL 3854855, at *3 (7th
Cir. Sept. 6, 2012). In addition, ifetruszynski v. McClier Corporation, Architects & Engineers,
Inc., 788 N.E.2d 82, 338 Ill. App. 3d 58, 272 Ill. De&78 (lll. App. Ct 2003), the lllinois

Appellate Court held that the plaintiffs couttover for retaliatory discharge where they had been

8 Anticipated claims presuppose that anfipjgiving rise to a workers’ compensation has
already occurredSee Williams v. Shell Qil Co., 18 F.3d 396, 401 (7th Cir. 1994) (“The [Worker's
Compensation] Act does not apply to futinjries or even anticipated injuries.XY)iesman v. Kienstra,

Inc., 604 N.E.2d 1126, 1129, 237 Ill. App. 3d 721, 178Dkc. 603 (lll. App. Ct.1992) (holding that the
plaintiff did not have a retaliatory discharge claas,“[tjhe [Workers’ Compensation] Act does not apply
to anticipated future injuries, and an employeigjhts under the Act accrue only at such time when a
work-related injury occurs.”).
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terminated as a result of testifying in a cowork&/& hearing noting that such participation served
public policy and promoted the interests of the Workers’ Compensationldcat 87.

Pillay cannot support his retaliatory discharge claim because he cannot demonstrate any
activity in connection with Ramirez’s actual ottiaipated exercise of his WC rights. Unlike in
Pietruszynski, where the plaintiffs testified on the claimant’s behalf, here Pillay did nothing in
connection with an actual or potential WC claim that Ramirez could have pursued. Ramirez’s
Home Depot claim had concluded by the time hetatl working at Millard. Millard had nothing
to do with that claim. Ramirez had suffered nonygat Millard that would have created a potential
WC claim. There is no authority in lllinois extendithe tort of retaliatory discharge to protect an
employee who tells his employer that it shouldfiretsomeone who had filed a WC claim in the
past but who had no connectitanthat earlier proceedingse, e.g., Pietruszynski, 788 N.E.2d at
86 (stating that “[The lllinois Supreme Court] lEatinued to stress the narrow scope of the tort
of retaliatory discharge”). Millard is entitled to judgment on this claim.

B) Other lllegal and Improper Conduct

Pillay also argues that he has a retaliatisgharge claim premised on illegal and improper
conduct, namely that Pillay protested Ramirez’s termination because of a perceived disability.
Protesting against Ramirez’s termination, however, is the same conduct which Pillay uses to
substantiate his ADA retaliation claim. $&tebbings v. University of Chicago, 726 N.E.2d 1136,

1141, 312 lll. App. 3d 360, 244 lll. Dec. 825 (Wpp. Ct. 2000), the lllinois Appellate Court
identified the situation where a plaintiff brings a retaliatory discharge claim yet has an adequate
alternative remedy, holding:

It is not necessary or a plaintiff attempting to state a claim for retaliatory discharge
to cite to a statute making his or her firiiggal. If that werehe case, the tort of
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retaliatory discharge would be superfludosthe plaintiff would be able to proceed

under the statute. In fact, a court might be obligated to dismiss the claim in such a

situation, for one of the factors that a court considers in deciding whether to allow

a retaliatory discharge claim is the existence of an adequate alternative remedy.
Id. at 1141. Indeed, Pillay’s ADA retaliation claim reaffirms that he has an adequate alternative
remedy as the ADA provides him wighprivate cause of actiof. Hamros v. Bethany Homes &
Methodist Hosp. of Chicago, 894 F. Supp. 1176, 1179 (N.D. Ill. 1996dncluding that the “lllinois
Supreme Court would not expand the common lawabrétaliatory discharge to include claims
based on the exercise of rights under the [Faamty Medical Leave Act”]). Pillay cannot use the
conduct which substantiates his ADA retaliationrolaieporting disability discrimination, to bring
a claim for retaliatory discharge. Millard is entitled to summary judgment on this count.
V. Pillay’s Libel/Slander Claim

Pillay next claims that Millard is liable falefamation under lllinois law because it provided
false employment dates for Pillay. Under lllinoi)&[t]o prove a claim oflefamation, a plaintiff
must show that the defendant made a falagestent concerning plaintiff, that there was an
unprivileged publication of the defamatory statentemtthird party by defendant, and that plaintiff
was damaged.'Gibson v. Phillip Morris, Inc., 685 N.E.2d 638, 643, 292 Ill. App. 3d 267, 226 IlI.
Dec. 383 (lll. App. Ct. 1997). Theuestion how the incorrect (or false) dates of employment might
have damaged Pillay aside, Pillay fails to denare that Millard communicated false employment
to dates to anyone but himself. Pillay surmisasMhillard must have communicated incorrect dates
of employment to prospective employers, relyinglmincorrect information that Millard sent to

the fictitious company Pillay created requestinghsinformation. Still;‘[tjo show a publication,

it must be established that the allegedly slamake remarks were communicated to someone other
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than the plaintiff.” Gibson, 685 N.E.2d at 643. Pillay offered no evidence showing that Millard
made such a communication with a third party, and thus cannot survive summary judgment.
VI.  Pillay’s Tortious Interference with Contract Claim

Pillay last claims that Millard is liable for tortious interference with contract based on
supplying incorrect employment dates to prospective employers. Because Pillay contends that he
was a job applicant seeking employment, hisnclactually lies in tortious interference with a
prospective economic advantadrel |hauer v. City of Geneva, 568 N.E.2d 870, 877, 142 11.2d 495,
154 Ill. Dec. 649 (1991). Under Hiois law, “[a] plaintiff claimingntentional interference with a
prospective economic advantage must establish (1) a reasonable expectation of entering into a valid
business relationship, (2) the defendant’s knowledi¢jee expectation, (Furposeful interference
by the defendant that prevents the plaintifégitimate expectancy from ripening into a valid
business relationship, and (4) damage to thetffaiesulting from the defendant’s interference.”
Atanus v. Am. Airlines, Inc., 932 N.E.2d 1044, 1048, 403 Ill. App. 3d 549, 342 Ill. Dec. 583 (lll.
App. Ct. 2010). Again tgurvive summary judgment, Pillay must offer some proof that Millard
actually communicated incorrect information togective employers. Because Pillay has failed
to do so and merely relies on innuendo, he hitedféo meet his burden. Accordingly, summary
judgment is granted as to count VI.

CONCLUSION

Millard’s motion for partial summary judgment [Dkt. 82] is granted in part and denied in
part. The motion is denied with respect to counts | and Il and granted with respect to counts IV,
V, and VI. Ramirez and Pillay’s motion to strike hearsay documents [Dkt. 90] is granted in part

and denied in part. Ramirez and Pillay’s motion to strike the affidavits of O’'Dell and Dayan
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[Dkt. 91] is granted in part and denied in part. Ramirez and Pillay’s motion to strike portions of
Millard’s statement of facts [Dkt. 92] is denied.

This case will be called for a status hearing on October 16, 2012 at 8:30 a.m. The parties
are directed to engage in a sincere effort to settle this case and to report the potential for
settlement at the next status hearing and whether referral to the magistrate judge for a settlement

conference would be helpful.

Dated: September 28, 2012 Ent%%ﬂﬂ AL A et sora—

AN HUMPHREY LEFKOW
United States District Judge
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