Henry v. Ryker et al Doc. 40

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LEE RYKER, Warden,

UNITED STATES OF AMERICA )
ex rel. GARY HENRY, )
)
Petitioner, ) No. 09 C 6000
)
V. ) Judge Ronald A. Guzman
)
)
)

Respondent. )

MEMORANDUM OPINION AND ORDER

Gary Henry has filed a petition for a writ lshbeas corpus pursuda 28 U.S.C. § 2254 to
vacate his convictions for murdand armed robbery. For the reasons providddsrtMemorandum

Opinion and Order, thedirt denies the petition.

Facts

In October 1990, Henry was arrested for therder of Juan Magallenes and the armed
robbery of Magallenes and his girfind Irma Gutierrez. (Gov't Ex. AReoplev. Henry, No. 1-93-
2506, slip op. at 2 (Ill. App. CAug. 22, 1995).) From that timentil he ran out of money in July
1991, Henry was represedtby private counsel.ld.)

Thereafter, Henry requested that an aastspublic defender (“PD”) be appointed to
represent him. I¢. 3.) The PD’s office, which was aldy representing Heris co-defendants
Willie Reaves, Christopher Askew@D’Nardo Mack, said it couldot represent Henry because of
the potential for conflicts of interestld(4.) Accordingly, the court appointed private counsel to

represent him. 1¢.)
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On September 23, 1992, privateunsel moved to ihdraw, citing a “breakdown of the
attorney-client relationship.”Sée Gov't Ex. J, 9/23/92 Hr'g Tr. 3.Yhereafter, at Henry’s request,
the court appointed a PD to represent hiid. 4.)

A week later, Henry asked that another priaterney be appointed to represent hiBee(
Gov't Ex. K, 10/6/92 Hr'g Tr. 3.)The court denied the request daldl Henry his options were to:
(1) keep the PD thdhe court had appointed; (2) hire hisrolawyer; or (3) represent himsell.d(
4-5.) Henry chose the first optionld(9.)

At a hearing in March 1993, Henry asked thal judge to recuse himself, saying:

[O]ver the past 2 years ytave developed a personaitatie [sic] bias toward me

in this case. Your judgment is no longeutnal and untainted asshould be. Your

[sic] subconscious therepsychological prejudice againse. . .. All your actions,
decisions show your biased rulings.

| do believe that you are an agehthe State, working witthe State, the police, both

the State witnesses and my Counseblain conviction of me by any means

necessary regardless of my innocence.

(See Gov't Ex. M, 3/31/93 Hr'g Tr. 3, 5. The court denied the motionld(8.)

In April 1993, Henry again objected being represented by the PDSed Gov't EX. N,
4/8/93 Hr’g Tr. 3.) The court again told him tiéd only other choices wete hire his own lawyer
or represent himself.ld. 4.)

On May 5, 1993, Henry’s PD, MaRlesoff, told thecourt that Henry had filed a complaint
against him with the lllinois Abrney Registration and Discipiry Commission (“ARDC”). (Gov'’t
Ex. P, 5/5/93 Hr'g Tr. 3.) Given the potentiaindlict the filing created, the PD asked for leave to

withdraw. (Gov't Ex. Q, 5/17/93 My Tr. 3-5.) The judge denigtie motion, and Henry agreed to

the PD’s representationld()



Subsequently, Henry was ttiend convicted of first dege murder and armed robbery.
(Gov't Ex. A, People v. Henry, No. 1-93-2506, slip op. at 1 (lll. App. Ct. Aug. 22, 1995).)
Thereatfter, he filed a pro se motion for avrigal, but the court did not rule on itSeeid. at 28-30.)

Thereafter, Henry filed an apgal arguing, among other thingbat his right to effective
counsel was violated when the court refusedlamathe PD to withdraw and failed to address the
ineffectiveness issues he raisedhis motion for a new trial.(Gov’'t Ex. T, Br. & Arg. Def.-
Appellant 2.) The appellate court remanded dhse for consideration dfiese two issues but
rejected all of Henry’s other claims. (Gov't Ex. Peoplev. Henry, No. 1-93-2506, slip op. at 30
(. App. Ct. Aug. 22,1995).) Henry’'s subsequepttition for leave to appeal to the lllinois
Supreme Court was deniefee People v. Henry, 660 N.E.2d 1275 (lll. 1995) (Table).

On remand, the trial court held hearings anriotions to withdraw and for a new trial. At
the former hearing, Henry’s PDstfied that he gavidenry “effective . . . strenuous representation”
despite “his knowledge of [the] pending ARDC cdaipt.” (Gov't Ex. Y, 5/18/04 Hr'g Tr. 22.)
At the latter hearing, the courtauated the PD’s conduct, in lighitthe evidence presented at trial,
as to each of Henry’s claims of ineffectivene&ee generally Gov't Ex. Z, 6/22/06 Hr’'g Tr.) Based
on the evidence and arguments presented at the¢gahe court denidabth motions. (Gov't Ex.
Y, 5/18/04 Hr'g Tr. 38-39; Gov’Ex. AA, 7/5/06 Hr'g Tr. 22-28.)

Henry appealed, arguing that thv&l court: (1) wrongly heldhat his right to effective
counsel was not violated by a ¢liet of interest; (2) violated Hary’s due process rights by refusing
to assign his recusal mon to another judge; and (3) madevariety of erroneous rulings and
procedural errors during the renthproceedings that, cumulativetieprived him of due process;
(4) wrongly concluded that Henryight to effective representation was not violated by his counsel’s
failure to: (a) object to the s&a$ use of an undisclosed rebuttaingss; (b) prosecute sufficiently

a motion to quash Henry’s arrest; (c) requestjtirats be questioned about gangs during voir dire;



(d) tell Henry that certain post-arrest statemeotsld not be used to impeach him; (e) impeach
Gutierrez and Mack; (f) obtain the photos the @olused to obtain witness identifications; (g)
investigate witnesses that Hersgid would support his alibi and stéaken identity defenses; (h)
prevent the introduction of evidentteat a co-defendant was seeittva gun four days before the
crimes; (i) pursue the stateBrady violations; and (j) investigat allegations that prosecutors
intimidated witnesses.S¢e generally Gov't Ex. BB, Br. & Arg. Def.-Appellant.) The appellate
court affirmed the trial court’s rulings. (Gov't Ex. BBgoplev. Henry, No. 1-06-2057, slip op. at
25-26 (lll. App. Ct. Apr. 18, 2008).)

Henry raised all of these claims in his subsetpetition for leave to appeal to the supreme
court, with one modification: he argued that thpellate court’s failure to rule on issues relating to
the recusal motion violated state, not federal, laee Gov't Ex. FF, Pet. Leave Appeal.) The

supreme court denied his petitiofiee People v. Henry, 897 N.E.2d 258 (lll. 2008) (Table).

Discussion

In his habeas petitiotjenry claims that the appellate court’s: fdijure to rule on issues
relating to the recusal motion violated his Feartth Amendment rights; (2) ruling on the new trial
motion violated his Sixth Amendment rights becaBkesoff (a) had a conflict of interest; (b) did
not investigate the government’s rebuttal witngg$; failed to tell Henry that his post-arrest
statements could not be used to impeach (ghglid not impeach Gutierrez and Mack; (d) failed
to get the photos used by the police; (e) didmastigate the unidentified informant on which the
police relied whose existence the state belatedlyodied; and (f) failed to ask the court to voir dire
the jurors about gangs.

The Court can reach the meritstbése claims only if they allege violations of federal law

and Henry gave the state court a fair opportunity to resolve tkareawav. Jordan, 146 F.3d 435,



440-41 (7th Cir. 1998). These claimsre fairly presented if Heyrelied on federal or state cases
containing appropriateonstitutional analysis, asserted theraléin terms so particular as to call to
mind a specific constitutional right’or “allege[d]pattern of facts . . . well within the mainstream
of constitutional litigation.”ld. at 441 (quotation omitted). Inshéecond petition for leave to appeal
to the supreme court, Henry did rasgue that the appellate courfiégdlure to rule on recusal issues
violated his federal constitutionaghts. Rather, he framed this cleas an issue of state lanse¢
Gov't Ex. FF, Pet. Leave Appeal 8-10.) Becatimnry did not fairly present his Fourteenth
Amendment claim to the state courtca@nnot be the basis for habeas relief.

Henry is entitled to a writ of habeas corfumshis remaining clainenly if he demonstrates
that the state court’s decision witkspect to them wésontrary to . . . cledy established Federal
law,” involved “an unreasonablepplication of” that law, or‘was based on an unreasonable
determination of the facts.” 28 U.S.C. § 225413)2). A decision is “contrary to” clearly
established federal law if it “contradicts the gowegriaw of the U.S. Supreme Court” or “on a set
of facts materially indistinguishable from thagdssue in the appliceSupreme Court precedent,
reache[s] a different result.Ward v. Sternes, 334 F.3d 696, 703 (7th Ci2003). A state court
unreasonably applies federal law if it “correatgntifie[s] the governing Supreme Court precedent,
but unreasonably applie[s] it to thaique facts of the prisoner’s caséd. A decision is based on
an unreasonable determination tbe facts, “[i]f the petitioneccan show that the state court
determined the underlying factual issue agairstthar and convincing ught of the evidence.”
Id. at 704;see 28 U.S.C. § 2254(e)(1) (“[A] determination affactual issue made by a State court
shall be presumed to be corredthe applicant shall have tharden of rebutting the presumption
of correctness by clear and convincing evidence.”).

Among other things, the Sixth Aendment provides the righttonflict-free representation.

Hall v. United States, 371 F.3d 969, 973 (7th Cir. 2004jowever, that right is violated only if there



was an actual conflict of interest thalvarsely affected couabs performanceld.; see Srickland
v. Washington, 466 U.S. 668, 688 (1984). With respecthis issue, the state court said:
The sixth amendment right to effectivesastance of counsel includes the right to

have the undivided loyalty ofoansel, free from ray conflicts. Srickland v.
Washington, 466 U.S. 668, 688, 80 L. Ed. 674, 104 S. Ct. 2052 (1984). . ..

.... The trial court knew about the allégas in the ARDC complaint. He presided

over all pretrial proceedings as wellths trial itself. He conducted the inquiry of

[PD] Blesoff on remand. Dring the inquiry, Bésoff unequivocally stated that the

complaint did not affect his ability to prale conflict-free reprentation. Under the

circumstances, the trial court’s decision. that no actualanflict existed was not

palpably erroneous onanifestly unjust.

(Gov't Ex. EE,People v. Henry, No. 1-06-2057, slip opat 9-10 (Ill. App. Ct. Apr. 18, 2008).)
Because the court used the proper legal standardplied it reasonably to the facts of this case,
Henry’s Sixth Amendment conéli-of-interest claim fails.

To prevail on his remaining Sixth Amendntesiaims, Henry must show that Blesoff
performed unreasonably, Henry wagjudiced as a result, and tstate court’s conclusion to the
contrary is unreasonabl&nowlesv. Mirzayance, 129 S. Ct. 1411, 1420 (20095 determining an
ineffective assistance claim, “a court must ind@ggrong presumption thedunsel’s conduct falls
within the wide range of reasable professional assistanceStickland, 466 U.S. at 689. With
respect to Henry’s claim that Blesoff unreasopdalled to investigatéhe government’s rebuttal
witness, the state court said:

At trial, defendant’s sister testified tham the night of thenurder defendant was

staying at her house because she was mgrihe rebuttal witness|, the sister’s

employer,] testified that records indicatedttfshe] did not work the night of the
murder. Defendant claims that Blesdibsild have objected tbe rebuttal witness.

Here, the State . . . kn[e]w . . . it would neéedall the sister’s supervisor . . .. [o]nly
after [she] testified that she was at work.. The record indates that upon realizing
that the supervisor would testify, the $tatformed Blesoff.Thus, Blesoff could not



have objected to this wiéss because there was no meritorious basis upon which to

object. Likewise, Blesoff was not deficienfailing to recall the sister on surrebuttal

because the sister could not have tadicted the supervisor regarding the
employer’s time records.

The decision to call witnessisstrial strategy, which igenerally not grounds for an

ineffectiveness claimPeoplev. Smmons, 342 1ll. App. 3d 185, 191, 794 N.E.2d 995

(2003). Blesoff could hae decided not to call the sistarsurrebuttal because of her

unconvincing performance on the stand dudefendant’s caseAs a result, his

performance was not deficient.
(Gov't Ex. EE,Peoplev. Henry, No. 1-06-2057, slip op. at 17-18 (IApp. Ct. Apr. 18, 2008).) The
court applied the proper legal standard)lamois casebased on the prciples inSrickland, and
applied them reasonably tioe facts before itSee People v. Smmons, 794 N.E.2d 995, 1001 (lll.
App. Ct. 2003) (citind?eoplev. Pecoraro, 677 N.E.2d 875, 887-88 (lll. 1997) (citi®yickland)).
Thus, Henry is not entitled to beas relief on this claim.

Henry’s next claim is that his counsel in@otly told him that his post-arrest statements
could be used to impeach him if he testifi@kcause the trial court dduppressed his post-arrest
statements, Henry says, his coelissadvice unreasonably deprivieitn of the right to testify.

The state court, however, founéttonly some of Henry’s statements had been suppressed.
(Gov't Ex. EE Peoplev. Henry, No. 1-06-2057, slip op. at 19-20 (Wpp. Ct. Apr. 18, 2008).) That
finding, which Henry hasot rebutted, is presumed to be corré&ee 28 U.S.C. § 2254(e)(1) (“[A]
determination of a factual issue made by a State court shall be presumed to be correct” unless the
petitioner rebuts the preston “by clear and convincing evidegrl’). Given that finding, the court
reasonably concluded that Blessffidvice was appropriate and regetcthis ineffective assistance
claim. (Gov't Ex. EEPeople v. Henry, No. 1-06-2057, slip op. at 19-20 (lll. App. Ct. Apr. 18,
2008).)

Henry fares no better with hitaim that Blesoff unreasonaliigiled to impeach Gutierrez.

With respect to this clai, the state court said:



Defendant claims that Blesoff was irefive for failing to properly impeach Irma

Gutierrez on her previous testimony that‘{belice or somebodytold her that she

made a mistake in the first line-up. However, the record indicates that trial counsel

did impeach Irma regarding her prior teginy that someone told her at a previous

line-up she misidentified sorbedy as being one of defendant’s confederates. Infact,

Irma admitted on cross-examination trelte made this statement in a prior

proceeding. We are not sure how tr@unsel could have more effectively

impeached Irma regardiriger previous testimony.
(Id. at 20-21.) The court’s rejection of this ciwhich is based on itsnrebutted finding that
Blesoff had ably impeached Gutierr@asses muster under habeas review.

Henry also claims that Blesoff inadequatehpeached Henry’s co-defendant Mack. The
trial transcript shows, however, that during crosarexation Blesoff established that Mack: (1) had
previously committed an armed rolbypand lied to police abouttib avoid being charged; (2) knew
that being convicted for both firdegree murder and armed robbeoyld result in a sentence of up
to 160 years in prison; (3) knew that if he had been charged as the shooter in this crime he would
have been eligible for life iprison or the death peltyg (4) struck a dealvith the government to
testify against Henry in exchange for a sentegececommendation of twelve years; (5) before he
struck that deal he signed an affidavit recantimgstiatement he made to the police implicating his
co-defendants; and (6 had only known Henry for a mortkfore the crimes were committed.
(See Gov't Ex. S, Trial Tr. at P196-238.) The apate court reasonablyoacluded that Blesoff's
failure to question Mack about a “smallsdiepancy,” the “obvious” foundation for certain
testimony, and an evidentiary issue on whiMhck could only speculate did not make this
impeachment constitutionally deficient. (Gov't Ex. Efepple v. Henry, No. 1-06-2057, slip op.
at 22-23 (Ill. App. Ct. Apr. 18, 2008).)

Henry also contends that éloff's failure to get photogsed by the police constituted

ineffective assistance. About tlakgim, the appellate court said:

Defendant’s second claim isafBlesoff was ineffective fdailing to raise the State’s
failure to provide Polaroid pictures anglaoto array in a timely manner. The record



indicates that the State did tender the Padigsiwtures and photarray more than two
months before trial. Defendant admitsvasch in his reply brief, but contends that
there is no record Blesddiver received such photdSefendant never suggests how
these photos prejudiced his trial. Therefore, we find that Blesoff was not ineffective
on this matter either.

(Id. at 24-25.) Given # court’'s unrefuted finding that éhphotos were timely provided, its
conclusion on this issue is sound.

Henry’s next contention is #t his counsel shodilhave investigated the unidentified
informant on whom the police relied and whose eristehe State did not timely disclose to bolster
the motion to quash Henry’s arrest. Thegtesicourt rejected this claim, saying:

Here, the informant implicatl Mack and Dameron [, &¢k’s accomplice in previous
armed robbery]. There was no mentiodefiendant. LikewisdDameron implicated
defendant’s three confedegat but made no mention @éfendant. It was not until
the police spoke to Mack thdg¢fendant was mentioneddonnection with the crime.
Clearly, the informant was ndisclosed by the Statetause the informant did not
implicate or even mention defendant at ame. . . . Therefore, there was no reason
for the State to tender the@mmant to the defense becatise informant’s statement
implicating Mack and Damen would have no impact atefendant’s case. As a
result, Blesoff’s failure to investige this matter was not deficient.

(Id. at 24.) Again, the court reasonably appdckliand to its unrefuted finding that the informant
had not implicated defendant, atilis, that Blesoff’s failure tmvestigate the informant did not

render him ineffective.

Henry’s last claim is that Blesoff unreasonablijeféto ask the coutb voir dire the jurors
about gangs. Rejecting thikim, the state court said:

Defendant’s fourth argument is that Bifswas ineffective for failing to request
additional questions about gangs during voir dire when he should have known that
gang issues would be involved in thaltr Counsel’s conduct during voir dire
generally involves matters of trial strategyeople v. Lopez, 371 Ill. App. 3d 920,

921, 864 N.E.2d 726 (2007). This was m@motase about gangs merely because
defendant was an alleged gang membgEre crime committed had nothing to do
with gang activity or gag involvement, ad testimony regarding gangs was not
integral to the case. As a result, defenideas failed to demotrate that Blesoff's
failure to include questions abgdngs during voir dire was deficient.



(Id. at 19.) Again, though the court cited an lllino&se, the proposition for which it stands is the
same under federal lawSee, e.g., Seigfried v. Greer, 372 Fed. Appx. 536, 540 (5th Cir. 2010)
(“Generally, an attorney’s actions during voir dime considered to benaatter of trial strategy.”

(quotation omitted)).

Conclusion
For the foregoing reasons, the Ctalgnies Henry’s petition fonarit of habeas corpus [doc.
no. 1] and terminates this case.

SO ORDERED. ENTERED:

January 6, 2011 Mﬁ’ % P

HON. RONALD A. GUZMAN
United States District Judge
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