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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ALVERO ALEMAN,
P aintiff,
V. Casélo. 09-cv-6049

THOMAS DART, ET AL., Judge Robert M. Dow, Jr.

O N N

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff Alvero Aleman, originallypro se, brings this action agnst Cook County, Cook
County Sheriff Thomas Dart, Salvador Gagin Dr. Avery Hart, Dr. David Fagus, and Dr.
Michael Puisis. Now represented by counsel an his second amended complaint, Plaintiff's
current ten-count complaint allegghat Defendants failed to proe him with adequate medical
care while he was a pre-trial detainee in the QBolnty Department of Corrections in violation
of 42 U.S.C. § 1983. Plaintiff s alleges a state law clafor Indemnification (Count X).

Defendants Dart and Godinez have moved smdis Plaintiff's claims against them in
their official and individual capacities [64]Additionally, Defendants Hart, Fagus, and Puisis,
have moved to dismiss Plaintiff's claims agaitietm [67]. For the reasons stated below, the
Court denies both motions [64 & 67].

. Background*

From December 6, 2006 through August 8, 2008 nkfaivas a pretrial detainee at the
Cook County Jail (“CCJ"). Second Amendedn@maint (“SAC”) at 1 5, 15. On October 18,

2007, Plaintiff slipped while descending a flight sthirs and suffered a fracture in his left

! For purposes of Defendants’ motions to dismiss, the Court assumes as true all well-pleaded
allegations set forth in the second amended complaint. e$geKillingsworth v. HSBC Bank Nevada,
N.A., 507 F.3d 614, 618 (7th Cir. 2007).
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middle finger. Id. at 7 19, 23. Plaintiff was taken @ermak Health Services’ Emergency
Room, where the Cermak medical staff maoeended x-rays and pain medication. The
emergency room record indicates that Plaintifsva be transferred to “JSH Hand Clinic” the
following day. However, Plaintiff was not taken to Stroger Hospital until six weeks after he
broke his hand. Plaintiff allegeisat on at least eight separaicasions, Cook County medical
personnel failed to transfer him to Strogdospital even though he was scheduled for
appointments. Furthermore, although surgeag recommended, Plaintiff was never operated
on. Plaintiff alleges that due to the actions sradtions of Defendant®laintiff did not receive
necessary medical attention afthhe accident, and the injury to Plaintiff's hand was never
properly treated.Id. at 1 20-62. As a result, Plaintiias suffered and continues to suffer
considerable pain and has substdigtiast the use of his left handd. at { 2.

Plaintiff's lawsuit is based on allegationsaththe care that he received at Cook County
Jail fell below the minimum standards of care mandated by the United States Constitution.
Plaintiff has alleged thddefendants’ failure tenact procedures and adspfeguards to prevent
the denial of adequate medical care to prettethinees, such as Plaintiff, directly caused his
injuries. Id. at 1 70-77, 79-86, 88-95, 97-104, 106-124-20, 122-28, 130-36, 138-47. The
factual bases for Plaintiff's case rests, in pamta report issued by the United States Department

of Justice (the “DOJ Report*)which details a “myriad of uncotisitional practices” applicable

! The Cook County Defendants request that the Gairikie all references to the DOJ Report from the
complaint because the report is inadmissible iat trnder the hearsay rule and as improper opinion
testimony and furthermore is not relevant to Rifiis personal experiences or treatment at Cook County
Jail. Defendants’ arguments lack merit at the pleading stageGiSsmn v. City of Chicago, 910 F.2d
1510, 1520 (7th Cir. 1990) (noting that the purpose of Rule 12(b)(6) is to test the sufficiency of the
complaint, not the merits of the case). If the Cgubefendants wish to limit the use of the DOJ Report
at later stages of the case, they may raise agpte@rguments in summary judgment briefing or in a
pretrial motion in limine.
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to Plaintiff's situation and concludes that the C8Jhot adequately providing for the safety and
well-being of inmates.td. at { 64; DOJ Report, 55-1 at 3 & 5.

There are two groups of defendants in thiscabhe “Sheriff Defadants” are Tom Dart,
the Sheriff of Cook County, and Salvador Gafinthe Director of the Cook County Department
of Corrections. The “County Defendants” are Bvery Hart, Medical Director of Cermak; Dr.
David Fagus, Chief Operating Officer of Cermak; Dr. Michael Puisis, Chief Operating Officer of
Cermak; and Cook County.

. Legal Standard on a Rule 12(b)(6) Motion

A motion to dismiss pursuant to Federalld&kwf Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the case. S@&ebson v. City of Chicago, 910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Ruleb)@) motion to dismissthe complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relfefFed. R. Civ. P. 8(a)(2)), sudhat the defendant is given “fair
notice of what the * * * claim israd the grounds upon which it restsBell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (quotir@nley v. Gibson, 355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Servs,, Inc., 496 F.3d 773, 776 (7th Cir. 2007) (quotihgombly,
550 U.S. at 555). “Detailed fagil allegations” are not requiredut the plaintiff must allege
facts that, when “accepted as tréief, * ‘state a claim to relief tat is plausible on its face.”
Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009) (quotiigrombly, 550 U.S. at 555). “A claim
has facial plausibility when the plaintiff pleadscfual content that allows the court to draw the
reasonable inference that the defendsatiaible for the misconduct allegedlgbal, 129 S.Ct. at
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1949. “[O]nce a claim has been stated adetyyatemay be supported by showing any set of
facts consistent with the allegations in the complainwombly, 550 U.S. at 563. The Court

accepts as true all of the welleplded facts alleged by the plaih&ind all reasonable inferences

that can be drawn therefrom. Ss¥nesv. Briley, 420 F.3d 673, 677 (7th Cir. 2005).

[I1.  Analysis

Section 1983 creates a caudeaction against “[e]verperson, who, under color of any
statute, ordinance, regulation, custom, or usafjeany State or Territory or the District of
Columbia, subjects, or causeshe subjected, any citizen ofetiUnited States or other person
within the jurisdiction thereof to the deprivatiohany rights, privilegesor immunities secured
by the Constitution and laws.” 42 U.S.C. § 1983.e Bh1983 claims of a etrial detainee are
analyzed under the Fourteenth Amendment’s Due Process Clause rather than under the Eighth
Amendment.Butera v. Cottey, 285 F.3d 601, 605 (7th Cir. 2002).oietheless, the claim is still
“analyzed under the Eighth Amendment tesdénderson v. Sheahan, 196 F.3d 839, 844 n. 2
(7th Cir. 1999).

There are two ways in which a government actor may be sued: in his official capacity
(Mondll) or his individual (sometimes called “personal”’) capacity. Generally, an official
capacity suit is brought agatns high-ranking official asa means of challenging an
unconstitutional policy, practice, or custom. $#d v. Shelander, 924 F.2d 1370, 1372 (7th
Cir. 1991). Suing a government employee in his @ficapacity is akin tguing the entity that
employs him and the standard for liability is the same. &geKentucky v. Graham, 473 U.S.

159 (1985). By contrast, an individual capagityt requires a showing of personal involvement

by the government actofGentry v. Duckworth, 65 F.3d 555, 561 (7th Cir. 1995).



A. Law of the Case

Plaintiff contends that Defelants’ arguments are barrdy the “law of the case”
doctrine because the Court piawsly conducted a preliminaryeview of Plaintiff's first
amended complaint pursuant to 28 U.S.C. § 1918BAwever, the issues presented and ruled on
in the Court’s 8 1915A reeiv of the Plaintiff'spro se amended complaint are not analogous to
the issues presented in the current motiondigmiss. Several differences exist between the
amended complaint and the second amended cormilainprevent this @urt from applying the
“law of the case” doctrine tthe operative complaint.

When determining if the “law of the case”pdips to a current issue, “it is critical to
determine what issues were actually decided in order to define what is the ‘law’ of the case.”
Gertz v. Robert Welch, Inc., 680 F.2d 527, 532 (7th Cir. 198&ection 1915A othe Prisoner
Litigation Reform Act requires that any complaiiéd by an incarcerated Plaintiff, without the
benefit of counsel, must be reviewed by therdistourt at the earlié¢pportunity to dismiss
the complaint in its entirety or in part where thaiptiff fails to state a claim for which relief can
be granted. The Court's § 1915A reviewdasubsequent order concerning the amended
complaint was issued on February 9, 2010.e Binder found Defendants’ initial motion to
dismiss to be moot as the Plaintiff, both inemated and without counsel, had filed an amended
complaint. Further, the order reviewed thavneomplaint for claims or counts where relief
could not be grantedd.

The amended complaint was written and filed byra se inmate. In Duncan v.
Duckworth, the Seventh Circuit held that graddference should be affordedpim se litigants
when it comes to pleading requirements. 644d 653, 655 (7th Cir. 1981). Faced with the
tension created between the reqoients of § 1915A and the walktablished precedent that

5



“pro se pleadings be held to less stringent standtrals those prepared by counsel,” the Seventh
Circuit held that less stringent ptiag standards should be applied topr@ se litigant’s
complaint, allowing such a filer toawe forward with his complaint unledsgyond all doubt, no

set of facts exist to support a claird.

Plaintiff now has the benefit of counsehdathe pleading requirements as laid out in
Twombly and Ashkroft apply. Furthermore, the Court’s priarling indicated that “at this time”
the Plaintiff may proceed on his claims agaih&t Defendants and that Defendants’ culpability
was inferred, “at least at this early stage.ack case cited by the Court for the proposition that
the Plaintiff sufficiently pleaded a claim was based on the fundanueftaience given tpro se
litigants. Therefore, the Court declines toegatcPlaintiff's position that Defendants’ arguments
are barred by the “law of the case” doctrine.

B. Individual Capacity Claims

Pretrial detainees have a right to @quigte medical caraunder the Fourteenth
Amendment, and those claims are assessed tisingame standards fdeliberate indifference
that courts use for a detainedspner’s Eighth Amendment claimd/lliams v. Rodriguez, 509
F.3d 392, 401 (7th Cir. 2007%avalieri v. Shepard, 321 F.3d 616, 620 (7th Cir. 2003) (“The
Eighth Amendment does not apply to pretrial detas) but as a pretridetainee, [plaintiff] was
entitled to at least the same protection agaiediberate indifference to his basic needs as is
available to convicted prisonetgder the Eighth Amendment.”). Deliberate indifference has
both objective and subjective asgecthe inmate must have an objectively serious medical
condition, and the prison official must be sadijvely aware of and consciously disregard the
inmate’s medical nee@rieveson v. Anderson, 538 F.3d 763, 775 (7th Cir.2008) (citikig/nn v.
Southward, 251 F.3d 588, 593 (7th Cir.2001)).
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An objectively serious medicabndition is one that “haselen diagnosed by a physician
as mandating treatment or one that is so obuioaiseven a lay person would perceive the need
for a doctor’s attention.’Hayes v. Shyder, 546 F.3d 516, 522 (7th Cir. 2008). Defendants do not
argue that Plaintiff has not met the objective requirement.

To satisfy the subjective prong of deliberate indifference, a plainti§it mllege that the
defendants in question were awasf and consciously disregaddéhe inmate’s medical need.
Farmer v. Brennan, 511 U.S. 825, 837 (1994). Usuallynere medical malpractice or a
disagreement with a doctor’'s medical judgris not deliberate indifference. Sémhnson v.
Doughty, 433 F.3d 1001, 1013 (7th Cir. 2006). Howevethatpleading stage, certain denials of
treatment can be so blatant to warrantirgerence of deliberate indifference. Seencan v.
Duckworth, 644 F.2d 653, 654-55 (7thir. 1981) (noting tht initial failureto properly diagnose
an injury may be mere error in judgment, I failure to schedule surgery for twenty-two
months after the need was recizga created an inference déliberate indifference); see also
Ralston v. McGovern, 167 F.3d 1160 (7th Cir. 1999) ( “[T]h@vilized minimum [concern for a
prisoner's medical need] is a failon both of objective need and of cost. The lower the cost, the
less need has to be shown, but the need must still be shown to be substantial.”).

Additionally, a plaintiff must éablish that the defendant wiasrsonally responsible for a
deprivation of a congutional right. Gentry v. Duckworth, 65 F.3d 555, 561 (7th Cir. 1995).
“An official satisfies the personal responsilyilrequirement of Section 1983 if the conduct
causing the constitutiondkeprivation occurs at idirection or with hiknowledge and consent.”
Id. “[S]upervisors must know about the conduct fauilitate it, approve itcondone it, or turn a
blind eye for fear of what they might see. Tieyst in other words aeither knowingly or with
deliberate, reckless indifferenceJones v. City of Chicago, 856 F.2d 985, 992 (7th Cir. 1988).
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“In short, some causal connection or affirmatiink between the action complained about and
the official sued is necessary for 88Becovery.” Gentry, 65 F.3d at 561.
1. Sheriff Dart and Director Godinez (Counts | and I11)

The Sheriff Defendants comté that Plaintiff has failedto allege any personal
responsibility by Dart and Godinefor the alleged denial of adquate medical care and the
resulting constitutional deprivation. Plaintgf’complaint and response makes clear that his
claims against Dart and Godinez individuallye not based on any direct involvement in
Plaintiff's fall and subsequent treatment (or ldbkreof), but on their alleged failure to enact
procedures and adopt safeguards to prevent tha&aldef adequate meckl care to pretrial
detainees. The amended complaint allegesdhatuly 11, 2008, in a redato Dart, the U.S.
Department of Justice found that the medazae provided by Cook Coungail fell below the
constitutionally required standis of care. The amended complaint further alleges that
Defendants failed to implement policies and procesltio cure the health care deficiencies that
had been identified pnioto July 22, 2008; failed to providsufficient budgeting to care for
Plaintiff and other inmates; fadeto provide sufficient staffingo care for Plaintiff and other
inmate; failed to train its staff to recognize, diage and treat the coridit from which Plaintiff
suffered; and failed to comply with national stards and the lllinois Depment of Corrections
Standards for Jails and Lock Up Facilities and Priéois.least some of those allegations may
involve Dart and Godinez.

Thus, the gravamen of Plaintiff's individuedpacity claims against Dart and Godinez are

their alleged failure to implement policies sitgned to provide constitionally adequate

2 These allegations do not refer to Dart specifically. However, at this stage the Court must view
Plaintiff's allegations in the light most favorabletion; therefore the Courtooistrues Plaintiff's general
allegations against “defendants” as pertaining to Dart.
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healthcare to pretrial detaineestie Cook County Jail. At first blush, Plaintiff's claim against
the Sheriff Defendants appear to be moran d& an official capacity claim. Se®anville v.
McCaughtry, 266 F.3d 724, 739 (7th Cir. 2001) (“failurettain claims are usually maintained
against municipalities, not against individualgg)kins v. City of Chicago, 2009 WL 1209032, at

*1 (N.D. lll. May 01, 2009) (noting that Seeh 1983 individual capacity claim premised on
defendant’s “asserted failure to train and to institute policies and procedures” resembled an
official capacity claim, but assumingrguendo that plaintiff could “portray [defendant’s]
asserted failure to create policies and procedasdss individual conductdespite the fact that
doing so was “counterintuitive”). Dart, as shigrdnd Godinez, as the executive director, would
not be directly involved or & knowledge of the day to ylaoperations of dispensing
medications or overseeing mediqadlicies such that they calilbe held personally to have
participated in or had knowledg# the decisions that led tine delay in Aleman’s medical
treatment. Se®uncan, 644 F.2d at 655. However, based oa #flegations in the complaint,
Dart and Godinez are involved with and haueowledge regarding howhe jail schedules
appointments for inmates or transfers inmatesnaalical facilities, such as Stroger Hospital.
While Plaintiff has not made factuallegations that, if accepted as true, establish that Dart or
Godinez personally were involved in the meditaatment or course of any treatment for
Plaintiff, Plaintiff has accusedédhail of failing to transfer Imn as needed to attend appointments
or surgeries.

The Seventh Circuit has stated that “if Rjpervisor personally devised a deliberately
indifferent policy that caused a constitutional mjuthen individual liability might flow from
that act.” Armstrong v. Squadrito, 152 F.3d 564, 581 (7th Cir. 1998)r(ghasis in original). See
alsoA.M. exrel. J.M.K. v. Luzerne County Juvenile Detention Center, 372 F.3d 572, 586 (3d Cir.
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2004) (concluding thagummary judgment in favor of adminigtors of juvenile detention center
in their individual capaties was inappropriatewhere record evidence showed that
administrators had responsibilifpr developing the center’policies and plaintiff presented
sufficient evidence to present a jury question whether the Center’'s policies caused his
injuries). Read in the light most favorableRtaintiff, the amended complaint alleges that Dart
and Godinez failed to correct a dmrately indifferent policy that caused a constitutional injury.
The Court does not see a matewufference between a policymaks failure to correct an
unconstitutional policy ana@ policymaker’s establishment ofctua policy in the first place.
Therefore, the Court denies the Defendantstiomoto dismiss the individual capacity claims
against Dart and Godinez.

2. Hart and Fagus (Counts V and VII)

Aleman alleges that he was denied pdures needed to tredis serious medical
condition at Cermak, where Hastthe chief medical officerral Fagus was the chief operating
officer at the time of Aleman’s accident. Alemalfeges that Hart and Fagus were the officials
who established the policy of denying or delayprgcedures needed to treat serious medical
conditions such as Plaintiff’s.

As with the Sheriff Defendants, the amendedplaint (read in the light most favorable
to Plaintiff) alleges that Harand Fagus knew of the inadequate treatment that inmates were
receiving and failed to correct a deliberately ind#fg policy that caused a constitutional injury.
Furthermore, Defendants’ titles and positions altead to an inference that they had some
personal responsibility for estaiiing and overseeing the medipalicies that governed inmate
healthcare. SeBoylev. Camelot Care Centers, Inc., 305 F.3d 603, 615 (7th Cir. 2002) (finding
DCFS Deputy Director’s positioenough to establish inference of personal responsibility for
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practices and customs, despite a lack efcBjg acts by the depytdirector); see als®uncan,

644 F.2d at 655-56 (reversing dismissal of a haeb@dministrator from a § 1983 claim of
deliberate indifference because his position “justifies the inference at this stage of the proceeding
that he does bear some responsibility for the alleged misconduct.”). Their high-level positions —
Cermak’s chief medical officemad chief operating officer — warraah inference at the pleading
stage that they established policies thhent followed in withholding treatment. SAmstonelli

v. Sheahan, 81 F.3d 1422, 1428 (7th Cir. 1996). Furthermore, even if these administrators were
not responsible for these alleged policy decisitimsy are uniquely situated to indicate who is
responsible for the delay Wleman’s treatment. Sd@uncan, 644 F.2d at 655 (“[I]f [defendant]

later disclaims knowledge andsponsibility for the delay in treatment * * * he can readily
identify those who were responsible.”). Tékre, the Court denies the County Defendants’
motion to dismiss the individual capacthaims against Haand Fagus.

B. Official Capacity Claims

It is well established that a suit against an officer in his official capacity is a suit against
the government entity for which the officer worki€entucky v. Graham, 473 U.S. 159, 165-55
(1985); Walker v. Sheahan, 526 F.3d 973, 977 (7th Cir. 2008)Plaintiff's suit against
Defendants Godinez, Hart, and Rsiig;h their official capacitiess therefore treated as a suit
against Cook County and the Shieirif his official capacity.

To impose § 1983 liability on government entities, Plaintiff must establish the existence
of an official policy or custom on one of #& theories: (1) an express policy that, when
enforced, causes a constitutional deprivati(®); a widespread practice that, although not
authorized by written law or express municipali@Q is so permanent and well settled as to
constitute a custom or usage with the forcdaof; or (3) an allegation that the constitutional
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injury was caused by a person with final policymaking authoriielan v. Cook County, 463
F.3d 773, 789 (7th Cir. 2006) (quotiipach v. City of Evansville, 111 F.3d 544, 548 (7th Cir.
1997)); seeMonell v. Dept. of Soc. Servs., 436 U.S. 658 (1978). Plaintii$ not required to meet

a heightened pleading standard 8 1983 official-capacity claimSeelLeatherman v. Tarrant
County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993Fmpson V.
Nickel, 450 F.3d 303, 306 (7th Cir. 2006). Thus, Pi#imeed not plead p#cular facts upon
which he bases his claim of an official policyaustom, and a “short and plain statement” that a
government entity’s official policy or custom cadshis injury is suffient to survive a motion

to dismissld.; see Fed. R. Civ. P. 8(a)(2).

“The allegation of a single incident ohconstitutional conduct by a municipal employee
usually does not establish a sufficidasis for suing the municipality.”Powe v. City of
Chicago, 664 F.2d 639, 650 (7th Cir. 1981). “By contrdke allegation of a pattern of conduct
or a series of acts violative of constitutional rights will in many cases raise an inference of
municipal policy.” Id. at 651. The policy can be viewed“agstemic in nature” if the plaintiff
sustains the same constitutional deprivation multiple times — even if those deprivations arise
from a single series of fact$d. (holding that a plaintiff who wearrested multiple times on the
same vague warrant successfully allegeManell violation because multiple employees in
different departments were involven failing to create an adeate description four times).
Based on the preceding case law, Defendantsendnthat Plaintiffs complaint contains
boilerplate allegations (sddossman v. Blunk, 784 F.2d 793, 797 (7th Cir. 1986)), and that
Plaintiff's claim must be dismmsed for failure to allege more than a single instance of

wrongdoing (se&vard v. Pulaski County, 17 F.3d 185, 188 (7th Cir. 1994)).
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Plaintiff's complaintsufficiently allegesMonell liability under § 1983. Plaintiff alleges
that the customs, policies, and practices efitistitutional Defendants caused Plaintiff's harm
and that the institution charged with ensuriadequate health care to pre-trial detainees
repeatedly and consistently failed to provideequate health care to inmates with obvious,
serious medical needs. Pldfihtdescribes the alleged failures as including the failure to
recognize the risk of harm to inmates, tfalure to provide adequate care for obvious
conditions, the failure to acknowledge complaiotsserious medical needs, and the failure to
ensure that inmates with serionedical needs were taken to the appropriate medical facilities.
Plaintiff also alleges that Dafdants repeatedly violated hisnstitutional rights: his requests
for treatment were repeatedly ignored and thaytioued to be ignored ewu after he informed
staff that he was still in pain. FurthermoreaiRliff alleges that the previously-referenced DOJ
report found that the medical care provided mpokCCounty Jail fell bel the constitutionally
required standards of care, conceivablytipgt the institution on notice of constitutional
violations within the jail. Plaintiff’'s complaintontains a sufficiently “short and plain statement”
that a government entity’s official policy or custaawsed his injury. When read in a light most
favorable to Plaintiff, the facts alleged adewglyastate a cause of & for § 1983 municipal
liability, and Plaintiff's complaint, when taken aswhole, sufficiently alleges the existence of
official policies or customs that deprived Plaintiff of his constitutional rights. PRelan, 2006

WL 2690986, at *13 (citindRoach, 111 F.3d at 548) (emphasis added).
D. Punitive Damages

Plaintiff has withdrawn hisequest for punitive damagesaagst Cook County and Dart,
Godinez, Hart, and Puisis in their official capged. Plaintiff maintaia his claims for punitive

damages as to Counts I, I, V, and VII.
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V. Conclusion

For these reasons, the Court denies theifflifendants’ motiorto dismiss [64] and
also denies the County Defendants’ motion to disif67]. The Court skes Plaintiff's request

for punitive damages against Cook County and Daotiez, Hart, and Puisis in their official

capacities.

Dated: November 23, 2010
Robert. Dow, Jr.

UnitedState<District Judge
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