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GUARANTY OF PAYMENT AND INDEMNJFICATION

Thig Guarsnty 'Guaramy_’?_ is made ss of @;ﬁ_@) Cosee 2, 200 7 by the undemigned,
(M Ms PRy D s (the “Guarantor™), to and for tha benefit of the LABORERS! PENSION FUND
AND THE LABORERS' WELFARE FUND OF TRE HEALTH AND WELFARE DEPARTMENT OF THE
CONSTRUCTION AND GENERAL LABORERS’ DISTRICT COUNCIL OF CHICAGO AND VICINITY .
{collectively, the “Funds™), : o R

WHEREAS, D. L. Anderson Co.. Ine, (the “(".oinp&ny“} hss agreed to pay a tots} of §17,245,02 to the Fungdse
in settlement of the alleged delinquent contributions owed to the Funds and to be paid under the terms of & Settlerment
Agreement and Instaﬂmmt Note (“"Note™). ‘

WHEREAS, the Funds are unwilling to enter into the Note unless the gustantor executes this Guarmjr; and

WHEREAS, the Gtéxmntor has & financial {nterest in the Company and will be benefited by the Note:

T

NOW WHEREAS, in consideration of the foregoing, the Guarantor agrees as fn!l&ws:

1. Guarenty of Payment and Indempification. The undersigned guarantees, absolutely and tnconditionally:
(a} the paymant when duc of the entire principal indebtedness and all intercst evidenced by the Note during the
eighteen (18) month payment period including interest and liguidated damages for late or unpaid payments dus on the
nots; and (b) the full and complete payment of any and alf fees and costs incurred pursiiant to defaule pnder terms of
the Note, whether litipation is involved or not, and if involved, whather at the trial or sppellate levels or in pre- or post-
judgement bankruptey proceedings in enforcing or realizing. upon the obligations of the Guarantor hereundar (the
obligutions of Guerantor under this Paragraph 1 are collectively hereinafier referred to a¢ the “Obligations™), The
Guarantor also agrees to be personally Hable for all monthly benefit contributions, urion dues and/or wages owad from
the Company to the Funds, the District Coungil, 21} snciflary funds, and/or the participants that are due &t the Hme the
Note and Guuganty we entersd into and/or are inctrred end become due end owing for the durstion of the Nete,
including all interest, liquidated damnages, sudit costs, attomeys” fees and costs.

2. Continuing Guaranty. This Guaranty shall be & continuing Guaranty, snd shall not be discharged, impaired
or affected by; (s) the existence or continusmee of any obligation on the pexty of the Company with respect to the Note;
(b) any forbearance or extension of the time of payment of the Note; (c) the validity or invalidity of the Note; (d) any
defenses whatsocver that the Company or any of the perty thereto may have to the performance of observence of sty
fenm, covenant or eondition contained in the Note; (2) the existence or nor-existence of the Company =5 a legal entity;
(f) any lmitxtion or exculpation of (other than the peyment snd performance in full of all of the Company’s

Obligations) that Guarantor may have as to his vndertaldngs, liabilities and obligations hereunder, including eny
defenses based upon any legal disability of the Company or any discharge or limitation of the dissbility of the
Company, whether consensual or arising by operstion of jaw or any banizuptcy, insolvency or debtor-relief
procesding, or from any other cause, each and svery such defense being hereby waived by the Guarsmtar,

3. Wiivers, Guarantor waives diligonce, presentmen, protest, notice of dishonor, demrad for payment,
extension of time of payment, notice of acoeptancs of this Guaranty, non-payment maturity and indulgences and
notices of every kind not provided for under this Guaranty. It is the intention of this Guaranty that Guarantor shail
remain liable a8 principal, notwithstanding any act, omision or thing which might otherwise operate as a legel or
equitable dissharge of Guarantor, until al! of the Company®s obligationa thall have been fully paid snd performed,

4. Subrogation.  Netwithstanding anything to the contrary elsewhers comained herein or in the Note, the.
puarantor expressly waive with respect to the Company any and 2]l rights at law or in equity to subrogation, o
reimbursement, to excneration, to contribution, to set off or to any other rights that conld scorus to & surety against a

. . pringipal, to the Guaranior against 2 maker or obligor, to an accommodation party against the party accommodatad, or
to 3 holder or tranaferee sgainet & niaker, and which the gusrantor misy have or heresiter acquire againgt the Company
in conmection with or 23 a result of Guerkntor's execution, delivery and/or performencc of this Guarnty or the Notz,

1

Exhibit B

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2009cv06289/236466/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2009cv06289/236466/13/3.html
http://dockets.justia.com/

Case 1:09-cv-06289 Document 1-5  Filed 10/07/2009 Page 2 of 4

Theﬁuaranﬁor egrees that he or she shall not heve or assert any suoch rights against the Commpany or its succcssoi-s and

» essigng or any other period {including and surety), sither direotly or as an attempted set off to any action commenced -

against the Guarantor by the Company (s borrower or in any other capacity) or any other person.,

, 5. Independent Obligstions. The Funds may enforce this Guaranty without first resorting to or without first
having recourse to the Note; provided, however, that nothing herein contained shalt preciuds the Funds form suing on
the Note or from exercising any other rights; and the Funds shall note be required to institute or prosecuts proceedings
to recover any deficiency es a condition of uny payment hereunder or enforcement hereof. :

6, Acecsleration. In the event that payments due under the Note shall be accelarated, the Guarantor's _'

obliéatiohs hereunder shall elso be accelerated without further notica from the Funds.

_ 7. Effect of Bankruptev, This Guaranty shall continue in full force and effect notwithstending the institution
by or against the Company of bankruptey, reorganization, readjustment, receivership or insolvency proceedings of any
nature, or the disaffirmance of the Note in any such proceedings, or others.

8. Termination, This Guaranty shall remain in full foree snd cffect as to the Guarantor until all of the'

Coropenys® Obligations under the Note outstanding shall be finally and irrevocably paid in full. Payment of &1l of the

Company’s Obligations form time to time shall not operate as 2 discontinuance of this Guaranty. If after receipt of any

payment of sll or any part of the Company’s Obligations, the Funds are for any reason compslied fo sutrender such

payment 10 sny person of entity, because such payment s determined o be void or voidsble as a preference,

impermissiblo set off, or a diversion of trust fund, or for any reason, this Guaranty shall continue in full force
notwithstanding any ¢ontract action which may have been taken by the Funds in reliance upon such payment, aud eny
such contrary action so teken shall be without prejudice to the Funds® rights under this Guaranty and shall be destned
to have been conditioned upon such payment hsving become final and irrevocable.

5. The Company's Finanofsl Condition, The guarantor assumes full responsibility for keeping fully informed
of the Company's financial condition and all other circumstances affecting the Company’s ability to perform its
Obligations, and sgree that the Funds will have no duty 1o report to Guarsntor any information which the Funds
receive about the Company’s financial condition or any circumstances bearing on its ability to parforn. '

10. Expenses, The undersigned agrees to pay and reimburse the Funds for all cost and attorney’s fees, which
they may expend or incur in the enforcement of this Guarenty or eny of the Company's Obligations undar the Nots.

11. wwm No delay or failure by the Furids to exarcise any right to remedy against the
Company or Guarantor will be construed as a waiver of that right or remedy. All remedies of the Funds egainst the
Company and the Guarantor are cumulative, _ ' :

12. Binding Bffect This guaranty shall ineur to the benefit of and may be enforced by the Funds, and shall be
binding upon and enforceable against the Guarantor and Guarantors heirs, legal representatives, successors and
assigns. In the event of the death of the Guarantor, the obligstions of such deceased Guarentor shall continue in full
foree and effect against his estate, personal representatives, successors and assigns. Without limiting the generality of
the foregoing, the Funds (or their successors and assigns) may from time to time and without notice to undersigned,
assign any and all of their rights under this Guaranty without in any way effecting or diminishing the obligations of the

. undersigned hereunder, who shall continue o remain bound by the cbligated to perform under and with respect to this
Guaranty as though there kad been no such assignment. o ‘

: 13. Default, The Guarantor hereby authorizes irrevocably any attomey of any court of record to appsar for
him/her in such court, at any time after ten (10) days notice after default in any payment dus under this Guaranty, and
confess fudgement against Guarantor, sfter service of notioe of the elaimed default, in favor of the Funds for such
amount to be unpaid end owed thereon, including interest, liquidated damages end reasonable cost of colleotion

including veasonable attomeys” fees. The Guarantor agreas to waive and release all errors which may intervens in any
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"

‘such proceedings, and consent to immediate execution npon such judgement, hmby ratify and conﬁ:mng all that said
. aitorney may do by virtue hereof, )

14. Warranties. Guarantor makes to the Funds the following repwesentations and watranties:

‘ (a) Authorization. Gusrantor has full right, power and authonzatson to enter into th.ls Guaranty and
carry out hts obligations hereunder

)] HQQQBL The execution, dchvary and perfonnanoe by Guarantor of this Guaranty will not
violate or be in conflict with, results ini 2 breach of, or constitute & default under, any indenture, agresment or any other
instrument 10 which Guarantor is & party or by which Guarantor or any of his assets or prope:ues is bound, or any
order, writ, injunction or decree of'any court or governmental instituta,

(o) Litization. There ave no actions, suits or proceedings pending, or 10 the imowledgs of Guarantor,
threatened against or edversely affecting any Guarantor at law of in equity or before or by governmental agency or
instrumentality which involve any of the transactions herein contemplated, or the possibility of any judgement or

. hab:hty which may result in any material and adverse change in the financisl condition of any Guarantor, Guarantor is
not in default with respect to any judgrnent, order, writ, injunction, decree, rule or regulation of any court,

(d) Enforceahxhg This guaranty isa legal valid and binding oblzgahm of Guarantor, enforceab!e in
accordance with its terms, except a8 enforceability may be limited by applicable banluuptcy, ingolvency or similar
- laws affecting the rights of creditors generally.

13, Notices All notices or other communisations rcqmred or permiitied hereunder shall be (a) in writing
and shall be deemed to be given when cither (1) delivered in period, (IT) thres (3) days after deposit in a regulatly
maintained recsptacle of the Unijted States mail as registerad or Certified mail, postage prepaid, (III) when received if
sent by private courier service, or (IV) on the day on w!nch Guaranter refises delivery by mail or by private courier
service, and (b) addressed as i‘ollows

('ﬁ o'f\v o [mo 16“)
In Case of Guarantor I Cage of the Funds:

Colleetion Counsel

Angie Cowan

Allison, Slutsky & Kennedy
230 W Monroe St

Suite 2600

Chicago 1L 50606

or such other addmases as may from time to time be degignated by the party to be addressed by notice to the other in
the manner hereinabove provided. The Funds will use their best efforts to send courtesy copies of notices provided
hereunder to Guarantor's attomney, . But the failure by the Funds to send courtesy
copies to Guarantor’s attorney shall not Hmit or restriet the Funds' rights under this Guaranty in any manner nor
relieve Guarantor of any o’bhgations under this guaranty.

16, mm&]_ﬂmm,_@mtor expressly and unconditionally waives, in conneotion with any suit, action
ot proceeding brought by the Funds on this Guaranty, any and every right he or she may have to (I) injunctive relief,
(11} a trisl by jury, (I} interpose any counterclaim therein and (IV) seek to have the same conselidated with any other

Or separate suit, action or proceeding.

|
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17, Walkormyporﬁmofmypmmmm of this Guaranty is declared or found by a court of
_competent jurizdiction to be unanforcaable or null and void, such provision or portion thercod shall be deemed atricken
and severed from this Gwamy and the remaining provisions and portions hereot‘ shall continue in foll force snd
¢ffect, .

, 18, MMWM%M&S svidenced hmhydnﬂbemsimed and
mterpretzd under the laws of the State of Hiinois, Guarantor, in order to indiice the Funds to accept this Guaranty and
inter into the loan agrezment, and for other good snd valuable consideration, fhe teceipt and sufficiency of which
hereby is acknowledged, agrecs that all actions or proceedings arising dirsetly, indirectly or otherwise in conneotion
with, out of, related to or from this Guaranty shell be litigated, at the Fund’s sole discration and ¢lection, only in courts
having a situs within the county of Cook, State of Illinois, Eastern Division. Guarantor hereby waives any right he or
she may have to trunsfer or change the venue or any litigation brought apainst him by the Funds on this tm'eemm: in

gocordence with thiz paragraph,
19, Time is of the Essence. Time is of the essence of this GGuaranty as to the performance of the undersigned,

20. Desth . _In the event of the death of Guarantor, the Funds chall have the right to sccelente
the indabtedness evidenced by the Note unless, within sixty (60) days of his death, Guarantor’s estats assumes his
obligations hereunder by an instrument satisfactory (o the Funds and delivers to the Funds security for performance of
such oblipations satisfactory to the Funds,

IN WITNESS WHEREOF, the thres undersigned Gitrantors has excouted this instrument es of the date and
year flist shove written. _

TSt S

Y 35340 -7¥7 5
Satial Secunty Number

Date: & -0 %

APPROVED AS TO FORM AND SUBSTANCE
ON BEHALF OF GUARANTOR;

T

Dated:




