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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JACQUELINE GOLDBERG,
Haintiff,

V. Caséo.09C 6455

— N

401 NORTH WABASH VENTURE LLC and )
TRUMP CHICAGO MANAGING )
MEMBER LLC, )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Before the Court is Defendants’ motionlimine No. 3, in which Defendants move to bar
Plaintiff from mentioning thaDefendants have invoked the attey-client privilege and from
arguing that the jury may dramanegative inference therefrorfR. 213, Defs.” MILs.) For the
following reasons, the Court grants the motion.

LEGAL STANDARD

Although the Federal Rules of Eeidce do not explicitly authoriza limine rulings, the
practice has developed pursuanttte district court’s inherent awudhity to manage the course of
trials. Lucev. United Sates, 469 U.S. 38, 41 n.4 (1984)n limine rulings avoid delay and allow
the parties the opportunity to prepare themsedwvebwitnesses for the introduction or exclusion
of the applicable evidencesee Wilson v. Williams, 182 F.3d 562, 566 (7th Cir. 1999)nited
Satesv. Connelly, 874 F.2d 412, 416 (7@ir. 1989). Trial courthave broad discretion in
ruling on evidentiary issues before tridgee Christmasv. City of Chi., 682 F.3d 632, 640 (7th
Cir. 2012). Moreover, regardlesstbe Court’s initial ruling on a motiom limine, the Court

may alter its ruling during the course of tri&ee Farfarasv. Citizens Bank & Trust of Chicago,
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433 F.3d 558, 565 (7th Cir. 2006). The Court will only grant a matidimine when the
evidence is clearly inadmissible for any purpoSee Jonasson v. Lutheran Child & Family
Servs., 115 F.3d 436, 440 (7th Cir. 199Bgtts v. City of Chicago, Illinois, 784 F. Supp. 2d
1020, 1023 (N.D. Ill. 2011).
ANALYSIS

At the heart of Defendants’ motion is the sanctity of the attorney-client privilege. The
privilege is “essential to the proper functiogiof our adversary system of justice;” it
“promote[s] full and frank consultation betweenli@nt and legal advisor by removing the fear
of compelled disclosure of informationCtr. Partners, Ltd. v. Growth Head GP, LLC, 981
N.E.2d 345, 355 (lll. 2012) (internal quotationsitied). This protection is fundamental, and
“its derogation is not tbe undertaken lightly.United State v. Davis, 1 F.3d 606, 611 (7th Cir.
1993). Defendants seek an order precluding “Bffat trial from merioning that Defendants
have invoked the attorney-client privilege wiéhspect to privileg communications with
counsel, or arguing that the juryrcdraw any adverse inference thgom.” (Defs.” MILs. at 1).
Additionally, Defendants ask the G to enter an order “bar[rindjlaintiff from seeking to
elicit further assertions of sughmivilege at trial.” (R. 264, DefsResp. at 6.) In their response
to Plaintiff's sur-reply, Defendants also requigstt the Court “quastihe subpoenas served on
Trump’s outside lawyers and bar Plaintiff fraelling the jury thashe ‘subpoenaed’ those
lawyers, but they did not show up to testifyl'td.] According to Plaintiff, “the fact that . . .
[Defendants] asserted a legavplege to keep from disclosinigformation about their use of
HCU-specialist lawyers for the project . . . lmedirectly on the central issue the jury must

decide: whether the Trump Defendants conektideir development plans, misrepresented



information, and offer only pre-textual reasonsuggest otherwise.” (R. 236, Pl.’s Resp. at 2)
(internal quotations omitted.)

As a preliminary matter, the isswf what Defendants’ lawyesastually told them with
regard to their development pkaat the inception of the projestll not be before the jury.
Indeed, Defendants have consistently asddtie attorney-client privilege over these
communications. Plaintiff does not currently dispitand has never disputed, thattbetents
of these communications are not subject to dssok®—she has not challged the application of
the attorney-client privilege to these comnuations nor has she alleged waiver. Rather,
Plaintiff seeks to inform the jury only of tiiact that Defendants communicated with attorneys
and that Defendants have invoked the attornesnthrivilege to protect these communications
from disclosure. (Pl.’s Resp. at 10.) Notalilgfendants have concedit they do not intend
to elicit evidence or make arguments regardimgy tbonsultation with oretention of lawyers,

and do not plan to assert an advice of counsel defense.

! Defendants have invoked the attorney-dligtivilege throughouthis litigation to
protect the contents ¢fie communications with their atteys about the Tmp International
Hotel and Tower (Trump Tower). (Defs.” MILs at 1.) Under lllinois law the contents of these
communications, absent waiveregrrotected from disclosuré&ee Ctr. Partners, Ltd. v. Growth
Head GP, LLC, 981 N.E.2d 345, 355 (lll. 2012) (“Where legal advice of any kind is sought from
a lawyer in his or her capaciags a lawyer, the communication$ateng to that purpose, made in
confidence by the client, are protected frosctiisure by the clierr lawyer, unless the
protection is waived.”).

Z Specifically, Defendants have conceded: (1) Defents will provide no testimony or
evidence at trial about the sténsce of Defendants’ privilegesbmmunications with counsel
(Defs.” MILs. at 2; Defs.” Reply at 4); (2) Defdants will not call their attorneys to testify
(Defs.’ Reply at 4); (3) Defendds will not elicit any testimongf reliance on their attorneys’
review of documents or advickl(); (4) Defendants will not put on evidence that they retained
or consulted with any lawyers, includingesimlist lawyers, conceing the Trump Towerd.);

(5) Defendants will not call Mr. Howie or any otheitness to discuss best industry practices
related to hiring specialist lawyernsl(); (6) Defendants will not nk@ relevant at trial their
relationship with or communitians with their attorneydd.). The Court will hold Defendants
to these concessions at trial.



According to Plaintiff the fact that Defenats met with their attmeys combined with
other evidence of general indspractices leads to thefe@rence that Defendants acted
fraudulently—that is, that Defelants’ attorneys advised Defentiaon their development plans
from inception, Defendants thereafter decidedxcude the revenue-pitacing facilities from
the hotel’s common elementsichDefendants nonetheless frawhily continued to include
these revenue-producing fisttes in the official marketing materialdd; at 9-10.) In other
words, because Defendants have asserted theegttoliant privilege ovethe contents of their
communications with lawyers, amdt asserted an “advice of courisgtfense, Plaintiff wants to
create an inference that is essally the reverse of the advice abunsel defense. She wants to
argue that industry practice dictates th@ggalist” HCU lawyers would have advised
Defendants from the start of the project to mameantrol of the reveretproducing facilities of
the hotel and not to include them in the comrataments. She further wants the jury to infer
that Defendants proceeded agathe advice of counsély initially including these facilities in
the common elements and then removing them after Plaintiff signed her Purchase Agreements.
As explained below, however, this inferemg@infounded and highly speculative. Such
speculation cannot serve as the basis fopthported relevancy of this evidencgee People v.
Wheeler, 871 N.E.2d 728, 750 (lll. 2007) (“Evidence [thest] . . too speculative to shed light on
the fact to be found . . . should be excluded®&yplev. Enis, 564 N.E.2d 1155, 1161-62 (lll.
1990) (“[A] trial court may rejeabffered evidence on the groundsiwélevancy if it has little

probative value due to its . . . speculative nature.”).

% The Court applies lllinois sefaw to substantive issues of privilege when sitting in
diversity, because “in a civil case, state law goserivilege regarding a claim or defense for
which state law supplies the rwdédecision.” Fed. R. Evid. 501.



Indeed, although the Court sifesally gave Plaintiff anopportunity to explain the
relevance of any meeting Defendants may havenlididcounsel (R. 250Rlaintiff has failed to
provide a logical evidentig link between the fact that Defendants consulted with attorneys and
the alleged fraudulent intent of Defendants. date, Plaintiff has proffered as the basis for her
inference both evidence that Defendants miiginoduce and evidence she intends to introduce
herself. As discussed below, there is nouvah basis to elicit evidence or make argument
regarding Defendants’ consultatiaith or retention of lawyers.

l. Defendants’ Evidence

Plaintiff's initial theory dout the relevancy of Defendahtommunications with their
lawyers is that Defendants might introduce ewice about these communications in their own
defense. According to Plaintiff, “Trump employees expected to testify at trial that significant
meetings about [the Property Report and Adments] occurred in the presence of the HCU-
specialist lawyers the Trump Defendants hired.”’§Resp. at 9.) Plairiticontends that if the
jury is not informed during trigdhat Defendants have invoked thigorney-client privilege with
regard to the substance of these communicatitres,Trump Defendants will then be able to use
the privilege improperly as both a shield to pattinformation from disclosure, and as a sword
by leading the jury to draw the unwarranted infiees from the erroneous belief that the mere

presence of HCU-specialist lawyers or firoject ensures lawful conduct.d(at 11.)

4 In their response to motian limine No. 11, Defendants argued that they may need to
reference communications with lawyers to Uiefthe argument [that Defendants should have
disclosed the Property Report changes sevevatims earlier] by presenting evidence or arguing
at trial that, ‘in part, the reaa why it took so long to disclose the Fourth Amended Property
Report and information about the rental peogrwas because the documents were being
reviewed by legal counsel.” (R. 235, Defs.” Reto MIL No. 11 at 14.) The Court will address
this issue at the final pre-trial conference.



Plaintiff’'s contention isinfounded. Defendants expldirat “[tjhere has beemo
testimony or evidence in discovery abowd Substance of Defendants’ privileged
communications with their lawyerand there will be neuch testimony at tdd (R. 240, Defs.’
Reply at 4.) Thegoncede that thewwill not call their attorneys to testify, andll not elicit any
testimony of reliance on their attorneysview of documents or advice.ld() Defendantswill
not put on evidence that they had—or consultéth—'specialist’ (o any other) lawyers
concerning the project.”ld.) In short, Defendants will produce no evidence referencing the
privileged communications with their attornegad will thereby provide neither an impetus nor
a basis for Plaintiff's requested inference.
Il. Plaintiff's Evidence

Plaintiff bases an alternaéheory of relevancy on her avuntroduction of evidence that
would tie these attorney communticas to an inference of fraudlaintiff contends that “both
expert withesses are expectedestify that the industry custoand practice is that developers
retain specialized laveys to assist and provide advioe their luxury HCU development
projects.” (Pl.’s Resp. at 8Given this evidence, Plaintiff clais that the fact of Defendants’
communications with attorneys is relevant hesgait supports an inference that Defendants
knowingly and fraudulently failed to discloseR¢taintiff the changes to the common elements
before she purchased her unit. (R. 253, Pl.’sr8ply at 1-2, 4.) Plairffireasons as follows: an
expert withess gives an opinion that “sophisticdtet&l condominium developers hire large real
estate law firms . . . from the inception of thaiojects to advise theon the aforementioned

‘mapping issue” (d. at 2)? Plaintiff then introduces evidence that Defendants met with

> “Mapping” is a process by which developersattorneys decide what aspects of a
development will be included in the common eletsa a hotel condominium unit. (Pl.’s Sur-
reply at 2-3.)



lawyers—"thevery type of lawyers [the expert] states sagticated HCU developers retair’ti(
at 3); and the jury may then infer that “thessylars did in fact so advise the Trump Defendants
on the mapping issue.ld, at3 n.3.) According to Plaintifthis inference serves as
circumstantial evidence 6fraudulent knowledge under [Plaintiff's] fraud claims.l'd(at 3)

Plaintiff's first premise—that sophisticateddvelopers hire specialized firms to advise
them on mapping—fails. In support of this firseprise, Plaintiff contends that she will elicit
testimony from the HCU-specialistwyers retained by Defendantsdl.(at 2), employees of
Defendantsig@. at 5), Brent Howie, Defendants’ expert witnelgs &t 2), and Robert Levin,
Plaintiff's expert witnessl{. at 4). None of these sourcedl\wrovide the requisite evidentiary
link.

A. Defendants’ HCU-Specialist Lawyers

Plaintiff contends that she will “call tH#CU-specialist lawyers retained by the Trump
Defendants from both firms as witnesses at tri@Pl.’s Sur-reply at 2.) Plaintiff will seek
testimony from these lawyers that they haveestise in hotel condominium development, and
that they were in fact retained by Defentiain connection with the Trump Toweldd.j In
response, Defendants ask that the Court “quash the subpoenas served on Trump’s outside
lawyers and bar Plaintiff from telling the jutlyat she ‘subpoenaed’ those lawyers.” (Defs.’
Resp. at 6.) The Court grants Defendargtguest to quash the subpoenas of Defendants’
lawyers because she has not providedlagyimate basis for their testimonygee Wollenburg v.
Comtech Mfg. Co., 201 F.3d 973, 977 (7th Cir. 2000). Plaintiff may not inform the jury that she
attempted to subpoena these lavgy or any other witness.

First, there is no relevant testimony whibese attorneys cgmovide over which

Defendants would not assert attorney-client privilege edddthe proposed testimony would



establish only the expertise of the lawyerbatel condominium developant and the fact that
Defendants retained them. Such testimony webktl no light on whether and to what extent
these lawyers advised the Defendants on Wieat should include in the Trump Tower’s
common elements. To the extent it did, thieimation would be protected by the attorney-
client privilege and inadmissible.

Second, Plaintiff never disclosed thesgylars in her Rule 26(a) disclosures as
individuals likely to have dicoverable information and newdrallenged Defendants’ assertion
of attorney-client privilege over their communiceats with Defendants. (Defs.” Resp. at 5.)
The Court will not allow Plaintiff to now atterhfo elicit testimony tsupport some speculative
reverse advice of counsel thegugt weeks before trial. Mooger, some of the attorneys are
more than 100 miles away and therefouside of the Cotis subpoena powerSee Fed. R.

Civ. P. 45(c)(3)(B)(iii). The Court, thereforguashes the subpoenas which Plaintiff served on
Defendants’ outside lawyers.
B. Defendants’ Employees

Plaintiff also contends thahe intends to elicit evidea from “Trump employees [who]
testified directly that they consulted with H&pecialist lawyers regarding the very issue of
what should be included in the Common Elemen{®l’’s Sur-reply at 4.) This description
overstates the employees’ testimony. Defendamgiloyees note that in their talks with
lawyers from the DLA Piper law firm they hadiscussions about all the different components
and whether they were part of common elementsot,” (R. 253-5, Flicker Dep. at 164), and
that they “discussed the structure of the proget, what would and would not be offered as part
of the common elements.” (R. 253-6, Cerep. at 120-21.) This testimony does not,

however, support an inference that Defenddrgsussed the commoreahents with “HCU-



specialist lawyers,” nor does it support an infeeethat these lawyers told Defendants what
should or should not be includlén the common elements. Rather, it shows simply that
Defendants consulted with DLA Piper lawyaisout the Property Rert and Amendments,
which included definitions of the common elents. As discussed above, Defendants have
asserted and will continue to assert attornegmtiprivilege over the contents of communications
with lawyers. Plaintiff, therefore, will benable to elicit any testimony beyond the mere
existence of those communications @uadissions, which is not relevant.

C. Defense Expert Brent Howie

Plaintiff also intends to introduce testimonyl@éfendants’ expert witness, Brent Howie,
showing that “sophisticated real estate developers of hatdbooiniums focus on what would
be included in the Common Elements at tleepiion of the projedh a process known as
‘mapping,” and that that “sophist@ted hotel condominium developérise large real estate law
firms who have in-depth experice in hotel condominium ddepment and/or HCU-specialist
lawyers, from the inception of their projettsadvise them on éhaforementioned ‘mapping

issue.” (Pl.’s Sur-reply at 2.)

The portion of Mr. Howie’s testimony thatetiff cites, however, does not support that
assertion. Much of Mr. Howie’s cited testimony concdiigsown experiences in mapping
common elements during condominium developmemd, not that of industry practices. Indeed,
the closest he comes to providing testimony wWaild support the generadid assertion Plaintiff
seeks is the following interaction:

Mr. S. Kulwin : [reading from the second paraghaof Mr. Howie’s report] ‘The

practice of separating thesential hotel components in the commercial areas of

the property from condominium owned asés something thatrovident began

in the mid-‘80s and adopted as a core philosophy of the company. It has since
become a best practice among consultat@eelopers, lawyers and others who



have industry knowledge and experiencéhe highly specialized hotel-condo
development and management business.” Right?

Mr. Howie: Yes.

Mr Howie: What I'm saying here is the $tepractice amongst consultants,

developers and lawyers who have indyg&mowledge and experience. So that

assumes that they have inttyknowledge and experience.
(R. 253-1, Howie Dep. at 230-31.) Mr. Howie'stimmony and related opinion state that the
mapping philosophy employed by his firm has become a best practice among those with
“industry knowledge and experience in thghiy specialized hotetondo development and
management business.Id() Mr. Howie does not opine as to whether it is a “best practice” of
developers to consult with ‘ElJ-specialist lawyers” or whieer so-called “HCU-specialist
lawyers” have a practice ofvedys advising clients to retagontrol of rezenue-producing
elements. Furthermore, Mr. Howie’s testimony doesestablish that éhparticular law firms
Defendants consulted with had this industrywlsalge and experiencedeed, he expressly
denies knowing whether Defendanfisms possessed this knowledgéd. @t 234 (responding to
the question of whether DLA Piper has such exgewith, “I don’t know.”) In fact, Defendants
concede that neither Mr. Howie, not any other @ss) will testify “that ‘best practices’ includes
hiring and consulting ‘HCU-specialist lawyers(Def.’s Resp. at 4.) Mr. Howie’s testimony,
therefore, will not provide a link between the fewt Defendants consulted with attorneys and
the inference that specialized hotel condominium unit langevssed Defendants one way or
another from the inception of the project on witainclude in the project’'s common elements.

D. Plaintiff's Expert Robert Levin

Plaintiff also claims that “[b]Joth expert wisses are expected tstify that the industry
custom and practice is that demeérs retain specialized lawyersassist and prode advice for

their luxury HCU development projects.” (Pl.’'s$pe at 8.) As discussed above, Mr. Howie will
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offer no such opinion. Moreover, Plaintiff has digclosed any such opinion which her expert,
Robert Levin, will offer. Indeed, in its Aprl1, 2013 order the Court directed Plaintiff to
“explicitly state what relevant opinions her ekpdir. Levin, will offer regarding the industry
custom and practice of retaining specializedylers and where Plaifitidisclosed this opinion
previously.” (R. 250.) In her sur-reply, howevlaintiff did not cite to any such opinion from
Mr. Levin’s report, deposition, or testimony at Daubert hearing. Rather, Plaintiff attempted
to change course and argue that Mr. Levirnssiteony will show that “sophisticated developers
such as Trump focus directly on what they maté¢o include within the Common Elements in
luxury condominium development from the inception of the development.” (Pl.’s Sur-reply at 4
(citing R. 183, Levin Rpt. at 8).At best, the portion of thepert Plaintiff cites provides support
for the premise thatevelopers generally spend time focusimg common elements in drafting
the Property Report. Such testimony doeselate to what any lawyer may have told
Defendants and is irrelenato the present motion.
lll.  Defendants’ Defense

Plaintiff also argues that evidence of Defendaobnsultations with lawyers is relevant
and necessary to rebut Defendants’ “defensgbddraud claims . . . that the Trump Defendants
purportedly did not ‘focus’ othe issue of whether it waa good idea to allow hotel
condominium unit (HCU) buyers to own the raue producing facilitiesf the hotel as
Common Elements until well after Ms. Goldbergreéd Purchase Agreements.” (Pl.’s Sur-reply
at 1.) Defendants, however, have never asstriedefense and do not intend to rely on such a
defense. Rather, Defendants plan to rétaintiff's fraud claimby explaining that “two
different sets of executives (one in and aroun84@nd the other in and around 2007) made

deliberate decisions concerning the plangterproperty, including the common elements, but

11



those two sets of executives ultimately reaadtlifidrent conclusions about what was best.”
(Defs.” Resp. at 2.) Thus, the inference Ri#fiseeks—“that the nain the Trump Defendants
did not ‘focus’ on this criticalssue at the inception of the peoj is literally ludicrous™—is
irrelevant. (Pl.’s Sur-reply at 2.)

Defendants in this case have invoked theilege to protect communications with their
attorneys. Plaintiff's attempt to circumvehe protections afforded by the attorney-client
privilege is based on pure speculation andgnotinded in evidence. Such speculation has no
basis in the facts or evidence of this case; iddary inference that mightise would be akin to
“soup . .. made by boiling the shadowagbigeon that had starved to deatmterlake Iron
Corp. v. N.L.RB., 131 F.2d 129 (7th Cir. 1942¢e also Piaskowski v. Bett, 256 F.3d 687, 693
(7th Cir. 2001) (“Although a jury may infer facts from other facts that are established by
inference, each link in the chain of inferencestie sufficiently strong to avoid a lapse into
speculation.”). Frail inferences tifis type will be kept from #hjury, for “[jJurors should not be
allowed to dine upon such insubstahtéae.” Deborah Stavile Barterawing Negative

Inferences Upon a Claim of the Attorney-Client Privilege, 60 Brook. L. Rev. 1355, 1406 (1995).
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CONCLUSION
For the foregoing reasons the Court grants Defendants’ mationine No. 3. As a
result, Plaintiff may not askng question which she reasonabkpects will cause Defendants to
assert the attorney-client privilege. Furthere) neither party mayention at trial that
Defendants consulted with lawyers or previgusvoked the attorneyhent privilege during

discovery®
DATED: April 29, 2013

ENTERED

| A e

AMY J. ST (gV,
United States Drétrict Court Judge

® As discussed above in footnote 3, at thel fime-trial conferencethe Court will address
the remaining issue of whether Defendants cam tefeonsultations witkawyers to “refute the
argument [that Defendants should have disclosed the Property Report changes several months
earlier] by presenting evidenceanguing at trial thatjn part, the reason why it took so long to
disclose the Fourth Amended Property Repodtiaformation about the rental program was
because the documents were being reviewedda} tmunsel.” (Defs.” Rgp. to MIL No. 11 at
14.) The Court may, therefore, carve out a limégdeption to this rulingt that conference.
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