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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JACQUELINE GOLDBERG,
Haintiff,

V. Caséo.09C 6455

— N

401 NORTH WABASH VENTURE LLC and )
TRUMP CHICAGO MANAGING )
MEMBER LLC, )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiff Jacqueline Goldberg (“Ms. Goldigg) filed a five-count Amended Complaint
against Defendants 401 North Wabash VenturC and Trump Chicago Managing Member,
LLC (collectively, “Defendants” or “Trump Oendants”). (R. 48, Amend. Compl.) In her
Amended Complaint, Ms. Goldberg alleged thiéofeing: violation of the Illinois Condominium
Act, 765 ILCS 605/%t seq(Count I); violation of the llinois Consumer Fraud and Deceptive
Business Practices Act, 815 ILCS 5086tkeq (Count Il); violation ofthe Federal Interstate
Land Sales Full Disclosure Act, 15 U.S.C. 88 1&01seq(Count lll); violaion of the Illinois
Securities Law (Count 1V); and breach of conti@dbunt V). (R. 48.) On October 16, 2012, the
Court granted summary judgment in favoiDifendants on Count IV. (R. 170.) The Court
granted Defendants’ motions to strike Ms. Goldi®jury demand as to Count | and Count V.
(R. 201; R. 298.) The Court, therefore, presideer a jury trial on Gunts Il and 11l from May
13, 2013 through May 22, 2013. On May 23, 2013, thergturned a verdict in favor of

Defendants on both Count Il and Count Ill. eTBourt now addresses Counts | and V based
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upon the evidence presented during the trial. tik@following reasons, the Court finds in favor
of Defendants on both Counts | and V.
BACKGROUND

In August of 2006, Ms. Goldberg entered into two agreements with Defendant 401 North
Wabash Venture LLC to purchase two hoteddaminium units (“HCUS”) — Units 2238 and
2240 — in the Trump International Hotel & Tow@hicago (“Trump Tower”). At that time,
Defendants had not yet built the Trump Tower HCUs. The first agreement, dated August 2,
2006, related to Unit 2238 and had a total purchase price of $1,239,500.00. The second
agreement, dated August 8, 2006, related tib 2840 and had a tdtpurchase price of
$971,687.00. Each purchase agreement contained atlgteténtical provisions, and the Court
will refer to the agreements collectiyeds the “Purchase Agreements.”

At the time Ms. Goldberg signed herrBluiase Agreements, she received certain
documents related to the HCUs, including thepRrty Report, which included the Declaratton,
and amendments to the Property Report. Téeldation contained a filgition of the Common
Elements — the areas and facilities in whichHi@J owners would share an interest. When Ms.
Goldberg signed her Purchase Agreemenssuigust 2006, the definition of Common Elements

included ballrooms, meeting rooms, functrmoems and laundry facilities. Based on this

! Under the Illinois Condominium Act, “[a] condominium comes into being by the recording of a declaration],
which] is prepared and recorded bther the developer or associatiorBd. of Dirs. of 175 E. Delaware PI.
Homeowners Ass’n v. Hinojos287 Ill. App. 3d 886, 889, 223 lll.dz. 222, 679 N.E.2d 407 (lll. App. Ct. 1997)
(citing 765 ILCS 605/2(a) (defining the declaration as the “instrument by which the prapsutymitted to the
provisions of [the] Act”)). The “primary function” of the declaration “is to provide a constitution for the
condominium. . . . The declaration contains the property’s legal description, defines the uoisarwh elements
provides the percentage of ownership interests, establishes the rights and obligationsspfamdremntains
restrictions on the use of the propertydinojosa 287 Ill. App. 3d at 889 (emphasis addese also Wolinsky v.
Kadison 114 1ll. App. 3d 527, 70 Ill. Dec. 277, 449 N.E28!1 (Ill. App. Ct. 1983). For further discussion of the
types of documents at issue in this case, see the Court’s summary judgment ruling. (R. 170.)
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definition of Common Elements, Ms. Goldbergwld own a certain percentage — determined by
the relative size of her HCUs — of those facilities.

The definition of Common Elements ctgeed when Defendants issued the Fourth
Amendment to the Property Report in Octob@d7, before Ms. Goldberg closed on the HCUs
but after she had paid $516,457.40 in earnest yndeposits. Specifically, in the Fourth
Amendment Defendants removed the ballroameeting rooms, and function rooms from the
Common Elements. Sometime in 2009, Ms.dbelg decided not to close on her HCUs,
allegedly based on the removaltbése facilities from the Common Elements. Ms. Goldberg
bases her claims on a theory that, in AuguQffé when she signed her Purchase Agreements,
Defendants knew that they ultimately would o these facilities from the Common Elements,
yet included them in the Common Elements teraply to induce her to sign her Purchase
Agreements. Notably, the Purchase Agreemiaistaded a provision Section 4(a) — which
gave Defendants the “the right,[their] sole and absolutestiretion, to modify” the Property
Report, Declaration, and other dmaents relating to the HCU¢Defs.” Exs. 539 & 540, PIs.’

Ex. 60(A) & 60(B), Purchase Agreements at § 4(a).)

The jury trial lasted approximately one amtialf weeks. During the trial, each party
admitted numerous exhibits, including the Purchase Agreements, the Property Report, and the
First, Second, Third, and Fourth Amendmeotthe Property Report. Additionally, the

following witnesses testified:

e Charles Reiss- former Executive Vice President for Development for the Trump
Organization

e Donald Trump, Sr. — Chairman and Presidesftthe Trump Organization



Robert Shearer— a real estate agent representhrgg Trump Organization in selling
HCUs in the Trump Tower

Andrew Weiss (via deposition designations) — Exéea Vice President of Construction
for the Trump Organization

James Petrus -Chief Operating Officer of the Timp Organization’s hotel collection
Jill Cremer — former Vice President of Dewgdment for the Trump Organization
Robert Levin — Ms. Goldberg’s expert

Jacqueline Goldberg— the Plaintiff

Terry Vogue — Ms. Goldberg’s real estate broker

Robert Brenton Howie — Defendants’ expert

The Court carefully evaluated the demeanoraedibility of each witess who testified during

the trial, including body language, tone of voifagial expressions, mannerisms, and other

indicative factors.

ANALYSIS
lllinois Condominium Act (Count I)

Ms. Goldberg alleges that the Defent$aviolated Seatin 22 of the Illinois

Condominium Act by “failling] to make full disgosure of the information contained in the

October 2007 Property Reports and the Declamaif Condominium before Goldberg executed

the Purchase Agreements.” (Amend. Compl. 1 79.)

Under Section 22 of the lllineiCondominium Act (“Condo Act”):

In relation to the initial sale or offeringrfgale of any condominium unit, the seller must
make full disclosure of, and provide coptegshe prospective buyer of, the following
information relative to the condominium project:

(a) the Declaration;



(b) the Bylaws of the association;

(c) a projected operating budget for the condammunit to be sold to the prospective

buyer, including full details concerningetlestimated monthly payments for the

condominium unit, estimated monthly charf@smaintenance or management of the
condominium property, and monthly chargestfar use of recreatnal facilities; and

(d) a floor plan of the apartment to be ghased by the prospeaibuyer and the street

address of the unit, if any, arfdhe unit has no unique stresddress, the street address

of the project.
765 ILCS 605/22. This disclosure requiremezels “to prevent prospective purchasers from
buying a unit without being fully informed andtiséied with the financial stability of the
condominium as well as the management and rahel regulations which affect the unit.”
Mikulecky v. Bart355 Ill. App. 3d 1006, 1012, 292 Ill.e@. 10, 825 N.E.2d 266 (Ill. App. Ct.
2004) (quotingNikolopulos v. Balourdq2245 Ill. App. 3d 71, 77, 185 Ill. Dec. 278, 614 N.E.2d
412 (lll. App. Ct. 1993)). “Failure on the parttbe seller to make full disclosure as required by
[the Condo Act] shall entitle tHeuyer to rescind the contract for sale at any time before the
closing of the contract and tocadve a refund of all deposit mongyaid with interest thereon at
the rate then in effect for irmest on judgments.” 765 ILCS 605/22.

The Condo Act only requires a seller to provisidormation . . . which is available at the
time.” 765 ILCS 605/22. “[I]f this information isot available at the time the contract for sale
is executed, then the contract@dable at the option of the buyap until five days after the last
item of required information is furnished to th@gpective buyer, or untihe closing of the sale,
whichever is earlier."Borys v. Josada Builders, Ind.10 Ill. App. 3d 29, 30-31, 65 lIl. Dec.

749, 441 N.E.2d 1263 (lll. App. Ct. 1982). Here, @sldberg received the Fourth Amendment
to the Property Report in October of 2007. Urtie Condo Act, if the information was “not

available” to Defendants for disclosureAngust of 2006 when she signed her Purchase
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Agreements, she could have voided the contétin five days of receiving the Fourth
Amendment. 765 ILCS 605/22. She, however, didatieimpt to exercise this right. Rather,
she and Defendants reached an agreement on approximately June 3, 2009 not to proceed with the
closings on her HCUs. (Amend. Compl. | 74allir. at 1549 Ins. 15-25.) Ms. Goldberg,
therefore, only prevails on her Condo Act claim if she has proven, by a preponderance of the
evidence, that certain required information \&gailable to Defendants before she signed her
Purchase Agreements in August 2006 and yé&mants did not disclose it at that time.

Significantly, Ms. Goldberg does not allegaddas not proven, that Defendants failed to
provide her with the specific doments which the Condo Act requir@seller to disclose — the
Declaration, the Bylaws, a projed operating budget, or a floomapl of the units she planned to
purchased. 765 ILCS 605/22. Indeed, in entemto the Purchase Agreements, Plaintiff
“acknowledge[d] that Seller delivered to [her]or to [her] execution of this Purchase
Agreement a copy of . . . all other items requisgdSection 22 of the [Condo] Act. . . . [She]
acknowledges that [she] has had the opportunitgu@w [them].” (Purchase Agreements at §
4(a).) Instead, she argues that Defendants emldite Act by failing to make a “full disclosure
of the information contained in the Octol2807 Property Reports,” known as the Fourth
Amendment. (Amend. Compl. 1 79.) The Condo Act, however, does not reach this type of
conduct.

The Condo Act does not require the documantsinformation provided to a purchaser
to be final. Rather, th€ondo Act anticipates that allse may change and amend the
Declaration and other documentBhe Condo Act’s definition of “Declaration,” for example,
specifically states that the term includes amesmisto the Declaration that occur from time to

time. 765 ILCS 605/2(a) (defimgy Declaration as “the instrumieby which the property is
6



submitted to the provisions of this Act, as hereinafter provided, and such declaration as from
time to time amended”). The Condo Act also $etdh how amendments to declarations and
bylaws become effective. 765 ILCS 605/17 ctitan 22 also only requires a “projected”
operating budget containing “estimated” mongbéyments and charges. 765 ILCS 605/22.
Moreover, Section 22 itself contemplates thatrdes will be made to the documents a seller
must disclose. Indeed, ratitban forbidding changes, Secti@a sets forth requirements for
how a seller may make changes which “would maligraffect the right®of the buyer or the
value of the unit.” 765 ILCS 605/22. SpecificalBgction 22 requires thtte seller “obtain]]
the approval of at least 75% of the buyers then owning interést condominium” before
making a material changéd. Ms. Goldberg’s allegations heaee not that Defendants failed to
obtain sufficient approval to ametite Property Report and DeclaratioiRather, she claims
that, at the time she signed her Purchase&gents in August 2006, Defendants knew that they
planned to remove certain facilities from tiemmon Elements, and, theve$, did not make the
full disclosures required by Seati 22 by stating otherwise.
The language of Section 22, however, doegeath the fraudulent-type conduct which
Ms. Goldberg alleges. First, Section 22 regsii‘full disclosure” and does not include any
conventional fraud language such as conaenit, or misrepresent. Second, Section 22
specifically identifies the “information” which seller must disclose by listing four documents:
(a) the Declaration;

(b) the Bylaws of the association;

Yin Ms. Goldberg’s initial conplaint, she attempted &ssert a claim under the Canéct based on Defendants’
alleged failure to obtain approval from 75% of the HCUhers before amending the Property Report. The Court,
however, dismissed this claim in phecause “there is no statutory remedy for failing to obtain approval for the
amendment from 75% of the HCU owner$bldberg v. 401 North Wabash Venture L IN®. 09 C 6455, 2010

WL 1655089, at *6 (N.D. Ill. Apr. 22, 2010). Ms. Goldberg dropped these allegations in her Amended QGomplain
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(c) a projected operating budget for the condammnunit to be sold to the prospective
buyer, including full details concerninige estimated monthly payments for the
condominium unit, estimated monthly chader maintenance or management of the
condominium property, and monthly chargestfe use of recreatnal facilities; and
(d) a floor plan of the apartment to be ghased by the prospeaibuyer and the street
address of the unit, if anynd if the unit has no unique streetdress, the street address
of the project.
765 ILCS 605/22. Section 22 does not state \afsaller must include in these documents.
Section 4 of the Condo Act, however, explicghates what the Decktion must contain. 765
ILCS 605/4. There is no indication from tpkain language of the Condo Act — in Section 4,
Section 22, or elsewhere — thihé Declaration must aldhie purchaser of whether the
representations contained within it are final ahé seller contemplatesyaparticular changes.
Rather, as discussed above, the Condo Act pates that the Decldran may be amended and
the budgets are merely estimates. Section 2Zfthre; seems to reqeithat sellers provide
certain documents to a purchaser in time fortbenake an informedetision and to provide the
purchaser with a remedy if the selfails to produce these documeng&ee, e.g., Mikulecky v.
Bart, 355 Ill. App. 3d 1006, 1011, 292 IIl. Dec. 10, 825 N.E.2d 266 (Ill. App. Ct. 2004) (stating
that “Section 22 was designed to alleviate [dB]tpractices by requiring . . . the self@ovide
certain descriptive documentslative to the condominium”). The Court will not broadly
interpret Section 22 as targetitige type of disclosure failuresd misrepresentations which Ms.
Goldberg alleges, relating to representationthe Declaration which Defendants allegedly
planned to change, when there is no suppdtiéianguage of the statute for such an

interpretation. Indeed, othlws, such as the Illinois Camwer Fraud Act (815 ILCS 505/2),

the Interstate Land Sales Fullddiosure Act (15 U.S.C. 17@t seq), and the tort of negligent



misrepresentation specifically target misrepresamta made to purchasers or other consumers.
Ms. Goldberg’s Condo Act claim, therefore, fails as a matter of law.

Even assuming that Section 22’s “full desure” requirement prohibits a seller from
disclosing information that ftlans to subsequently change, as discussed below in Section
2(C)(3), Ms. Goldberg did not sufficiently addueedence at trial tprove, by a preponderance
of the evidence, that Defendants knew in Au@@96 that they would ultimately make the
changes to the Common Elements reflected in the Fourth Amendriiéie Court, therefore,
finds in favor of Defendants on Count I.

Il. Breach of Contract (Count V)

In Count V, Ms. Goldberg allegesathDefendant 401 NdrtWabash Venture LLE
breached the Purchase Agreements by failing livedteher HCUs in the manner described in the
version of the Property Report existing & thime she signed the Purchase Agreements.
Specifically, she alleges thatktrourth Amendment to thedprerty Report, which Defendants
issued over a year aftshe signed her Purchase Agreemestt§pped her of a percentage
ownership in the building’s meeting/functiomoms, ballrooms, storage areas and laundry
facilities, and a full health club membershiphe Court will addres&/hether Defendants (1)
breached the terms of the contract and/or (@atined an implied covenant of good faith and fair

dealing.

2 Ms. Goldberg asserts her breach of contract claim only against 401 North Wabash because Trump Chicago
Managing Member LLC was not a party to the Purcihageements. The parties agreed, however, that for
purposes of this case, there is ngtidction between the two DefendanEor ease and consistency, the Court will
therefore continue to refer to the Defendants collebtiwhen analyzing the breaof contract claim.
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A. Legal Standard

Under lllinois law, a breach of contracairh requires the plaintiff to prove the following
elements by a preponderance of the evidengé) the existence of a valid and enforceable
contract; (2) substantial perfaance by the plaintiff; (3) a breach by the defendant; and (4)
resultant damages.’Reger Dev., LLC v. Nat'l City Ban&92 F.3d 759, 764 (7th Cir. 2010)
(quotingW.W. Vincent & Co. v. FitColony Life Ins. C.351 Ill. App. 3d 752, 286 lll. Dec.
734, 814 N.E.2d 960, 967 (lll. App. Ct. 2004¢e also Wigod v. Wells Fargo Bank, N6%.3
F.3d 547, 560 (7th Cir. 2012) (citifgssoc. Benefit Serv. v. Caremark RX,,1483 F.3d 841,
849 (7th Cir. 2007)MC Baldwin Fin. Co. v. DiMaggio, Rosario & Veraja, LL864 IIl. App. 3d
6, 30, 300 Ill. Dec. 601, 845 N.E.2d 22, 30 (lll. App. 206)). Courts “do not look at any one
contract provision in isolain; instead [they] read the document as a whaiReger Dey.592
F.3d at 764 (citingViartindell v. Lake Shore Nat'l Ban5 Ill.2d 272, 154 N.E.2d 683, 689 (llI.
1958)).

B. Alleged Breach of the Terms of the Contract

As a threshold matter, the contracts at idsere are two Purchase Agreements which Ms.
Goldberg signed for two different HCUs. Tiweo Purchase Agreements are substantively
identical, though relate to different units. ef@ourt, therefore,aed not address each
independently.

1. The Terms of the Purchase Agreements

In Section 2(a) of the Purchase Agreements, Ms. Goldberg agreed to purchase from

Defendants and Defendants agreedanvey to her, the following:

(@) Unit No. [2238/2240] (“Purchased Unit”) in the [Condominium];
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(b) the undivided percentage interestibtttable to such unit as a tenant-in-
common in the Common Elements ¢(Bsined in the [lllinois Condo Act)])
of the Condominium;

(c)  the Personal Properfj[and

(d)  theFF&E[Y.

(Purchase Agreements at § 2(a).) Ms. Goldbéggach of contract allegations relate to the
conveyance of “the undivided interest. in the Common Elements.”

The Common Elements are areas or facsitidich the HCU owners own jointly — each
owning a percentage corresponding with tHatrnee size of their HCU. The Purchase
Agreements obligated Defendants to convey “anuidédd percentage intesg in these jointly-
owned areas or facilities. The Purchasee®&gnents, however, did not include a definition of
what areas or facilities comprised the Comratements. Rather, the Purchase Agreements
stated that the Condo Act defines the termrff@wn Elements.” (Purchase Agreements at 8
2(a).)

The Condo Act defines “Common Elements™al$ portions of the property except the
units, including limited common elements unledweowise specified.”765 ILCS 605/2(e). The
Condo Act defines “property” as “all the lamrpperty and space comprising the parcel, all
improvements and structures erected, construatedntained therein dhereon, including the

building and all easements, rights and appurteesa belonging thereto, and all fixtures and

equipment intended for the mutual use, benefit or enjoyment of the unit owners, submitted to the

2The Purchase Agreements defined“®ersonal Property” as “appliances,” “finishes” and the “FF&E” described
in attached schedules. (Pussk Agreements at § 2(a).)

3The Purchase Agreements defined the “FF&E” diftieniture, fixtures, window treatments and all other

furnishings, decor and accents,” includitgwels, lines, dishes, glassware, utensils, cookware” and other items, for
the Purchased UnitId; at § 2(c).)
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provisions of this Act.” 765 ILCS 605/2(c). Propels “submitted to the provisions of this Act”
by means of the Declaration. 765 ILCS 605/2(a).

The Property Report which Ms. Goldbesgeived before she signed her Purchase
Agreements included the Declaration as an ekhpoirsuant to Section 22 of the Condo Act.
The Declaration included the Bylaws as welpasvisions outlining various features of the
condominium, including the Common Elemenihe definition of “Common Elements”
contained in the Declaration was “All pamtis of the Property except the Units, more
specifically described in Sectidl hereof.” (Pl.’s Ex. 1B, Propg Report, Ex. A, Declaration,
at 8.) The Declaration defined “Property, relevant part, as “All ta land, property and space
comprising the Parcel . . . The Property doesmmtide any portions of the Residential
Condominium Property, the Offideroperty the Retail Property, tReiblic Garage Property or
any other portion of the Project which is not submitted to the Act pursuant to this Declaration or
any amendment hereto.ld( at 4.) As a result, the Commé&lements, for Ms. Goldberg’s
purposes, related only to “land gmperty and space” containedthre Hotel Condominium parcel
of the Trump Tower, not anything which Defentiassigned to the “Residential Condominium
Property, the Office Property the e Property, the Public Gage Property or any other
portion of” the building® Per the definition of “Declarath”, Section 3.1 of the Declaration
described the contents of the Common Elements. As explained by former Trump executive
Charles Reiss, who helped prepare the Prgfgport and some amendments to the Property

Report, a purchaser would needdok to the Declaration to termine whether any particular

% Defendants divided the Trump Tower into multiple “parcels,” which each contained differéang of the
Tower. Unlike a traditional residéal condominium where spaces constiteither the units or the common
elements, Defendants had to specifically decide whetradloiate any particular aréathe Hotel Condominium
Parcel, the Hotel, the Residential Condominium or another parcel.
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facility was in the Common Elements as oppasednother portion ahe Property, like the
Residential Condominium or Hote{Trial Tr. at 314 Ins. 3-9.)
2. The Changes to the Common Elements Definition

In the original Property Report issued3aptember 2003, Section 3.1 of the Declaration
provided in part as follows:

The Common Elements shall consist of all porsi of the property, except the Units, . . .

unless otherwise expressly specified hereihe Common Elements include, without

limitation and if applicable, any of the follomg items located at the Property: the walls,

roofs, hallways . . . housekeeping closets andimor of the Condminium containing

Units, laundry facilities lobby facilities,the Health Club, the Beting Rooms, Storage

Areas, mail boxesf any, cable television system (viher leased or owned), if any, fire

escapes . . . and all other portions @ Broperty except the individual Units. . . .
(Property Report, Ex. A, Declaration at 8.) eTlroperty Report furtheraged that each owner
“shall be a member of the Health Club for so long as such Unit Owner owns a Unit, and, as such,
both the Unit Owner and their respective Occupant shall have the right to use the basic
Health Club amenities . . . without any supplemental chargéd.]at 22.)

On or about February 25, 2004, Defemidgprepared and publicly issued the
First Amendment to the Property Report. HBneendment modified the description of the
“common elements” by (1) expanding “MeetiRgoms” to “Meeting/Function Rooms”; (2)
adding “Ballrooms”; (3) adding “the executil@inge”; and (4) removing “the Health Club.”
(Pl’s EX. 2, First Amend. at 12-13.) ThegtiAmendment did not otherwise modify the
statements in the Property Repagarding Health Club membership.

On or about August 18, 2004, Defendants prepared and issued the Second
Amendment to the Property Report. (Pl.Js BE Sec. Amend.) On or about January 10, 2005,
Defendants prepared and isstieel Third Amendment. (Pl.’s Ex. 7, Third Amend.) This was

the last property report which M&oldberg received before skigned her Purchase Agreements
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in August 2006. There were no changes madeealefinition of Common Elements in Section
3.1 of the Declaration in the Sewl or Third Amendments relevaiotMs. Goldberg’s claims.
There were also no changes madgarding the Health Club membership.

Defendants prepared and issuezl Flourth Amendment to the Property
Report on or about October 1, 2007. (Pl.’s ExB,250urth Amend.) The Fourth Amendment
changed (1) membership policies for the Heéllub; (2) the desiption of the common
elements; and (3) the peajted operating budget.

First, the Fourth Amendment modifieite description of common elements by (1)
removing “concierge area”; (2) removing “laugdacilities”; (3) removing “Meeting/Function
Rooms and Ballrooms”; (4) removing “Storage Are#s) removing “the executive lounge”; (6)
removing “mail boxes, if any,” and (7) addingléphone systems.” (Fourth Amend., Ex. A,
Decl. at 9.) Additionly, the Fourth Amendment statedatithe “Meeting/Function Rooms and
Ballrooms are located within the Commerciabprty,” rather thathe Common Elements.
(1d.)

Second, the Fourth Amendment modifiedmwbership terms with respect to the Health
Club. Under the Fourth Amendment:

Each Unit Owner . . . , without having to pay a basic membership fee, shall be a member
of the Health Club for so long as such Unit Owner oamg occupies Unit . . .

(Fourth Amend., Ex. A, Decl. at 25 (emphaaikled).) The addition of the words “and
occupies” meant that the HCU aers could no longer use the Health Club when they were not

occupying their HCUs.
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3. TheAlleged Breach

According to Ms. Goldberg, Defendants breached the Purchase Agreements by changing
Ms. Goldberg’s ownership interest and He&ihb Membership benefits via the Fourth
Amendment after she signed her Purchase AgeaenSpecifically, Ms. Goldberg argues that
the changes indicated by theufth Amendment meant that Datiants would not convey to her
the HCUs in the manner described by the Pitgdeport and amendments that she received
prior to signing her Purchase Agreements. This theory, however, ignores the fact that the
Purchase Agreements do not sfieally obligate Defendants toonvey ownership interest in
any particular areas or facilities of the binlgl As explained above, “Common Elements” was
not a fixed term in the Purchase Agreemeirisstead, the Purchase Agreements merely
obligated Defendants to convey a percentage oshipeof the “Common Elements,” as defined
in the Declaration. There is no evidence thaebedants were not fully prepared and willing to
convey to Ms. Goldberg exactly what was dised as constituting Common Elements in the
Declaration contained in the&rth Amendment. Ms. Goldberg, however, wanted Defendants to
instead convey to her a percemtnership interest in the Common Elements as defined in the
First Amendment to the Property Report.

This position is legally untenable, howeveecause nothing in the Purchase Agreements
required Defendants to convey the propertthienmanner Ms. Goldberg wishes. To the
contrary, the Purchase Agreements gave miats the authority and discretion to make
changes to the Property RepantidDeclaration. Specifically, 8ton 4(a) of the Purchase
Agreements provided, in relevant part:

The Condominium Declaration, By-LawBudget, Floor Plans and such other

documents required by Chapter 13-72h&f Municipal Code of Chicago and
Section 22 of the [lllinois Condo Act], as amended from time to time, are
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collectively called the “Condominium Doments.” Purchaser acknowledges that

Purchaser has had the opportunitygeiew the Condominium DocumentSeller

reserves the right, in its sole and abseldiscretion, to modify the Condominium

Documentstogether with the Articles of In¢poration of the Association and the

Statement of Record required by the tstate Land Sales Full Disclosure Act

(the "HUD Report”), provided that Sellshall notify Purchaseor obtain the

Purchaser’s approval of any changethim Condominium Documents, the HUD

Report and any such other documents, as the case may be, when and if such

notice or approval is required by law. rEliaser agrees, from and after closing, to

comply with the provisions of and perfn all obligations imposed on Purchaser

as a unit owner by the Act, the Condomm Declaration and the By Laws.
(Purchase Agreements at § 4(a) (emphasis agd@&tg Purchase Agreements, therefore, gave
Defendants “sole and absolutiscretion” to modify the Gmmon Elements definition and
Health Club membership terms camed in the Declaration.d.) Additionally, Exhibit K to
the First Amendment — Conceptual Description of Material Terms of Declaration of Covenants,
Conditions, Restrictions and Easements for e Morth Wabash Avenue Building — explicitly
stated that the “Declaration is, and at all tirskall remain, subject to change by the developer,
and the material terms of the Declaration idesdiin this summary are likewise subject to
change by the developer, from timetitne.” (Defs.” Ex. 601 at SJ000083.)

According to Section 4(a), Defendants did need to notify Ms. Gdberg or obtain her
approval before making any change to tlelRration unless “suafotice or approval is
required by law.” (Purchase Agreements atd.3(No law required Defendants to notify Ms.
Goldberg or seek her approval for the charajessue here. At most, the Condo Act required
Defendants to seek approval of 75% of thedudd@wners before making any changes to the

Declaration which “would materigl affect the rights of theuyer or the value of the ufiit 765

ILCS 605/22. The Condo Act “does not, howevequiee a developer tobtain any particular

* The Seventh Circuit recently noted that it is eaciwhether a private rigbf action exists under the
Condominium Act “when a buyer alleges that the developer made a material change withouprthed.aBurke
v. 401 N. Wabash Venture, LLT14 F.3d 501 (7th Cir. 2013).
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purchaser’s agreement befafganging the [Declaration].Burke v. 401 N. Wabash Venture,
LLC, No. 08 C 5330, 2011 WL 2565896, at *4 (N.D. Jiine 28, 2011) (“Because plaintiff has
failed to point to a law that required defendimobtain plaintiff'goermission before making
changes to the Property Reporgiptiff's breach of contract clais fail to state a claim”).

Notably, Ms. Goldberg did not base herdmie of contract claim on Defendants’ failure
to obtain approval from 75% of uratvners. Ms. Goldberg initiallgsserted such a theory in her
initial Complaint, yet removed these allegatiérasn her Amended Complaint. (R. 1-1, Compl.
19 110-111.) She also did not mesevidence at triastablishing whetherate did or did not
occur. Rather, Ms. Goldberg attemptegtove that Defendants breached the Purchase
Agreements by making changes, which she deansdrial, from the Third Amendment to the
Fourth Amendment. As discussed above, howdklierPurchase Agreements did not promise to
convey to Ms. Goldberg any egfic property as Common Elenterbecause Common Elements
was a non-fixed term which Defenda could change based on thehority expressly delegated
to them by Section 4(a) of the Purchase Agiein Section 4(a) also gave Defendants the
authority to change the Health Club mensbdp rules contained in the Declaration.

The Court will not “alter, change or mégexisting terms of a contract, or add new
terms or conditions to which the pagido not appear to have assentéthibmpson v.
Gordon 241 1ll. 2d 428, 449, 349 Ill. De®36, 948 N.E.2d 39 (lll. 2011) (citingallagher v.
Lenart,367 Ill. App. 3d 293, 301, 305 Ill.&x. 208, 854 N.E.2d 800 (Ill. 2006)Because
Defendants had no obligation to convey the priypes described in the Third Amendment, or
any prior property report, raththran the Fourth Amendment, aimdfact had the authority to
make changes to the Property Report withoticear approval, Ms. Goldberg has not proven

that Defendants breached the expresms of the Purchase Agreements.
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C. Alleged Breach of the Implied Coveant of Good Faith and Fair Dealing

“Every contract contains an impliedvenant of good faith and fair dealingNorthern
Trust Co. v. VIII South Michigan Assoc®76 Ill. App. 3d 355, 367, 212 Ill. Dec. 750, 657
N.E.2d 1095 (lll. App. Ct. 1995). “In lllinois, cots have imputed an implied promise of good
faith and fair dealing in re@state purchase agreementBLtirke v. 401 N. Wabash Venture,
LLC, 714 F.3d 501, 2013 WL 1442280 at(Ah Cir. 2013) (citingschwinder v. Austin Bank of
Chi., 348 IIl. App. 3d 461, 475, 284 III. Dec. 58)9 N.E.2d 180 (lll. App. Ct. 2004)). The
covenant of good faith and fair dealing “existetsure that parties sted with contractual
discretion exercise that distian reasonably, not bitrarily, capriciousy, or in a manner
inconsistent with the reasonalaepectations of the partiesVara v. PolatsekiNo. 1-11-2504,
2012 WL 6962887, at *8 (lll. App. Ct. Oct. 5, P®) (internal quotation omitted). Here, as
discussed above, the Purchase Agreementsefemdants “sole and allate discretion” to
make changes to the Property Report and Ddémara(Purchase Agreements at § 4(a).) Ms.
Goldberg, therefore, prevails on her breach of contract claim if she has proven that Defendants
made the changes at issue arbitrarily, capuglly, or in a manner inconsistent with the
reasonable expectationstbe parties. She has failed to prove her claim.

The fact that Defendants made even aliygenaterial or significant changes to the
Common Elements does not in and of itself violdie implied covenant of good faith and fair
dealing. Indeed, the Severt@iircuit has explained that:

Good faith is a compact referenceatoimplied undertaking not to take

opportunistic advantage in a way that cbnbt have been contemplated at the

time of drafting, and which therefore was negolved explicitly by the parties.

When the contract is silent, principlegood faith . . . fill the gap. They do not
block use of terms that actually appear in the contract.
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F.D.I.C. v. Raymanl17 F.3d 994, 1000 (7th Cir. 1997) (quotidtpam & Nate’'s Shoes No. 2,

Inc. v. First Bank of WhitingP08 F.2d 1351, 1357 (7th Cir. 199(¢e also Cromeens,

Holloman, Sibert, Inc v. AB Volvd49 F.3d 376, 395-96 (7th Cir. 20Q3)llinois law holds that
parties to a contract are entitledenforce the terms to the kttand an implied covenant of good
faith cannot overrule or modify ¢hexpress terms of a contract.”). As discussed above, the terms
of the Purchase Agreements allowed Defendants to make changes of any kind. The Purchase
Agreements did not include any limitations on tyy@e of changes, gravity of the changes, or
timing of the changes permitte&ee, e.g., Cromeer8}9 F.3d at 395-96 (finding no breach of

the implied covenant when defendant terminaibedcontract without cause because the terms of
the contract gave the pattye right to terminate withowause upon sixty days’ notice);

Heartland Bank and Trust Co. v. Gogio. 3-11-00302012 WL 7005595, at *10 (lll. App. Ct.

Mar. 26, 2012) (finding that plaiiff's argument that the defidant bank broke its duty of good

faith and fair dealing by terminating the liokcredit without givinghim prior notice failed

because the “plain terms of the Note” stated figalhad waived his right to be notified). The
covenant of good faith and falealing does not void Section 4&grant of discretion.

As explained in the Court’s summandgment opinion, “[@]lthough Plaintiff agreed to
permit Defendant to make changes in its ‘soleawgblute discretion,” she never agreed . . . that
Defendant would conceal, fail thsclose and/or misrepresentormation material to the
Purchase AgreementsGoldberg v. 401 North Wabash Venture LLEE F. Supp.2d —, No. 09
C 6455, 2012 WL 4932653, at *27 (N.D. lll. Oct. 2812). Plaintiff, however, did not adduce
sufficient evidence at trial to establish tizsfendants abused their discretion by making
changes beyond the reasonable expectations of the partiesrtipiralty concealing material

information to induce Ms. Goldbetg sign the Purchase Agreements.
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1. Ms. Goldberg Was a Sophisticated Purchaser Aware of the Provision
Giving Defendants the “Sole and Exclusive” Authority to Make
Changes

The evidence at trial showed that Ms.ldb®rg was a sophisticated purchaser who was
aware of Defendants’ authority to make pes, including to the Common Elements. Ms.
Goldberg was sharp and artiate throughout her simony. Ms. Goldberg, although in her
eighties at the time she signed her Purchase Agnatsimvas an active real estate investor. In
addition to the HCUs in this case, she haglpased seven condominigraince 1995. (Trial Tr.
at 1326 Ins. 7-13.) In total, she has paidertbhan $11 million — in cash — for condominium
properties. (Trial Tr. at 1450 In. 19 — 1451 In. Bhe also has significafihancial expertise, as
she has a master’s degree in accountingcesteied public accountant, started her own
financial planning business, and manages multiple charitable trichtait {323-25.) According
to Ms. Goldberg, she has perwed tax accounting and financiabphing services for almost
thirty years and has invested in real tstar approximately fifteen years.ld(at 1448 Ins. 11-
17; 1449 at Ins. 4-16.) In fact, MSoldberg’s real estate brokdierry Vogue, testified that she
left all of the number-crunching and analysidts. Goldberg because of her specialized skill
and interest. I€. at 1692 Ins. 15-25.) In addition tortségnificant personaéxperience, when
purchasing her HCUs, Ms. Goldberg consulted Wwihreal estate agent, Ms. Vogue, who had
worked with Ms. Goldberg for over twenty years, and her lawyer, Judy DeAngelis, who had
worked with Ms. Goldberg for over eleven yeaneipto assisting her witthe Trump HCU deal.
(Id. at 1683 Ins. 10-114B6 In. 10 - 1487 In. 8.)

When Ms. Goldberg first received théensant condominium documents in August 2006,
she personally reviewed the original PropdReport, the First Amendment, the Second

Amendment and the Third Amendment. (Tial at 1340 Ins. 10-21; 1342 In. 19 — 1343 In. 11.)
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She testified that she looked at the differense=ach version of the Property Report, noting that
the Third Amendment would have been the most updated rejpait. Notably, her testimony
indicated that she paid signifidaattention to these documentSpecifically, even seven years
later, she could recdlhat the estimated budgets had dased in the Second Amendment and
then had risen again in the Third Amendmeihd. &t 1472 Ins. 2-12.) She also noted that the
version of the Property Report which her coursseiwed her on the std was missing certain
aerial photographs of the building which sheated being part of the materialdd.(at 1345
Ins. 2-22.)

Based on her review of the Property Reéjpmd First, Second, and Third Amendments,
Ms. Goldberg would have seen that Defariddnad already made changes to the Common
Elements — adding some and removing otherghdrfirst Amendment, for example, Defendants
added ballrooms, function rooms, and meetomgns to the Common Elements. (First Amend.
at 9;see alsdrrial Tr. at 1483 Ins. 3-9; 1485 Ins. 2-29 e First Amendment also revealed that
Defendants removed the Health Club from the Common Elemddt}¥. Notably, Defendants
indicated these changes in fhiest Amendment by denoting all ditions in bold and underlined
text and striking a line through all text whiclethhad removed. As Mr. Petrus explained, there
was no ambiguity in the amendments to the ErtypReports, but rather “any sensible buyer —
any unit owner that was investing in this tygfanoney — that picked up the document and read
the detail of the information that was shared iimrthright mannerivould have understood the
information without “a lot of time and a lot effort.” (Trial Tr.at 909 Ins. 6-15.)

Not only would the Property Report and amherents have notified Ms. Goldberg that
Defendants had previously made changeabéadCommon Elements, she was aware that

Defendants had the authority to make any chautigey desired. When Ms. Goldberg signed her
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Purchase Agreements, she had a ten-day perraagduhich she and her attorney could review
the Agreements and negotiate the terms oAtjreements with Defendants. (Pl.’s Ex. 60A,
Purchase Agreement, Attorney Approval RideECF 27; Pl.’s EX60B, Attorney Approval
Rider at ECF 24.) Ms. Goldberg had the absaligte to walk away from the deal at any point
before the close of that ten-day period, awkive her earnest money deposit back, if she and
Defendants could not mutually accept any terrmodification in the Agreements. During this
ten-day review period, Ms. Goldberg, through lagvyer, proposed twenty changes to the
Purchase Agreements. (Defs.” Ex. 522.) Ms.dBetg specifically sought to change Section
4(a), which gave Defendants the “sole and exeftisauthority to make changes to the Property
Report and Declaration — whichowld include changes to the defion of Common Elements —
as well as other provisionsld( { 9.) Specifically, Ms. Goldberg attempted to amend Section
4(a) to require Defendants to seek her apprimvehanges, thereby removing their “sole and
absolute” authority to make changetd.)

Defendants, as was their right, opted tocdccept some of Ms. Goldberg'’s proposed
amendments, including her proposed amendmer8sdton 4(a). Ms. Goldberg discussed her
disappointment and concern ab@afendants’ refusal to accept her amendments. Ms. Vogue
testified that she told Ms. Goldberg that she bt have to close on the deal and could walk
away if she was not uncomfortable. (Trial &t 1717 In. 18 — 1718 In. 9.) Ms. Goldberg did
not, however, opt to exerciserhrgght to terminate the deal and receive her earnest money
deposits back. Instead, she moved forward wighdigal, accepting the risks associated with the
unfettered discretion which Section 4(a) preddefendants. According to Ms. Vogue,

however, Ms. Goldberg opted not to proceed withpurchase of a third HCU, after losing some
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confidence in the Trump Defendants when she esessfully tried to negotiate different terms
for the Purchase Agreementsd. (at 1722-23.)

Notably, Ms. Goldberg did not even sdeksoid the Purchase Agreements when she
received or reviewed the Fourimendment, which contained tbhbanges at issue. It was not
until a year after discovering Defendants’ all@@@ud that Ms. Goldberg informed Defendants
that she sought to back outtbe deal. Indeed, although thadmnce did not show precisely
when Ms. Goldberg reviewed the Fourth Amendment, which Defendants issued in October 2007,
Ms. Goldberg was aware of the changes contaméte Fourth Amendment at least as early as
February 14, 2008 because she had a discussiomMsitirogue about these changes, via email,
on that date. (Defs.” Exs. 591 & 598ee alsdlrial Tr. 1417 Ins. 9-25.) According to Ms.
Goldberg, she knew in February of 2008 that sbdendt want to be ibusiness with Defendants
any longer. (Trial Tr. at 15494n4-12.) She did not seekr&scind the Purchase Agreements,
however, until 2009. (Amend. Compl. § 73; Trial Tr. at 1549 Ins. 15-25.)

Ms. Goldberg’s lack of urgency to revottee Purchase Agreements after Defendants
made the changes to the Common Elements unddneuntargument thatélchanges were such
an outrageous surprise. Inde&er decision ultimately not follow through with the closing
scheduled for June of 2009 may have been basethenfactors, such as the volatility of the
real estate market because of the recession.iriplied covenant of good faith and fair dealing
does not serve as an escape-hatch for partiesigh an agreement, which contains discretion
and creates risk, when the ddaks not turn out as expectdeven if Ms. Goldberg failed to
sufficiently consider the full repeussions of signing a Purchasgreement with a discretionary
provision like Section 4(a), her failure does astablish a breach on the part of Defendants,

particularly in light of Ms. Goldberg’s sophistication, awareness of the provision, and awareness
23



that Defendants had made changes to the acometements since issuing the initial Property
Report. See, e.g., Cromeer9 F.3d at 376 (finding that the defendant “cannot be held to have
breached the covenant of good faith and faalishg for simply enforcing the contracts as
written.”). Furthermore, Ms. Goldberg had ttvice and representatioh counsel during the
process.

2. Defendants Offered a Reasonabbind Credible Explanation for the
Changes

Not only did Defendants have the sole andwsive authority to make the changes at
issue, they made the changes for understdadabsons. When Ms. Goldberg signed her
Purchase Agreements in August of 2006, Defendaadsnot yet bl the Trump Tower. In fact,
Defendants did not complete Trump Tower up@iD9. The plan for the building, therefore, was
a moving target at the time when Ms. Goldbsigned her Purchase Agreements. Mr. Donald
Trump testified that “until [they] came up witHiaal plan . . . [they] had a lot of different
concepts that ultimately ended upahat [they] built.” (Trial Tr.at 480 Ins. 1-4.) In fact, even
after Defendants made the changes at issueblgassuing the Fourth Amendment, they issued
three additional amendments to the Property Replatt.ai1131 In. 19 — 1132 In. 3.)

Moreover, the evidence did not show argrplo add the revenue-producing facilities to
the Common Elements temporarily, only to remownihater. Indeed, one set of executives —
Charles Reiss and Russell Flicker — recommetide@ddition of these facilities to the Common
Elements, and a different executive — James Petrus, who did not even work for the Trump
Organization when that origindecision was made, recommendesl iamoval of the facilities.
As detailed below, Mr. Reissid Mr. Petrus both testified criétly and took ownership for their

decisions. Each stated that he came up tiv#ghdea to remove/add the facilities and made a
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recommendation to Donald Trump Sr., who authoribesn to proceed ragh than initiating the
changes himself.

It is also credible thddefendants changed the plan for the building because they lacked
experience at the time with hotel condominiumelepments, which are highly specialized types
of developments, before develogiTrump Tower. Defendants lead by trial-and-error as the
Trump Tower project progressed and needed to rolalieges to the plans as they learned more
about the potential riskend pitfalls associatedlith allocating certain falities to HCU owners.

The evidence, therefore, showed that Defendaatse changes to the Common Elements as part
of an evolving plan to develop, build, and oamexpansive hotel condominium for the first
time.

a. Mr. Reiss Made a Reasonable €zision to Initially Put the
Revenue-Producing Facilities in the Common Elements

The initial decision to add the ballroonmseeting rooms, and function rooms to the
Common Elements via the First Amendment reduitem a major change in the design of the
building. Specifically, Mr. Reiss, a formerdimp executive, and Mr. Trump testified that
Defendants originally planned to include over 350,86@are feet of officgpace in the building.
Defendants, however, struggled to rentdffece space and, therefore, decided, based on a
recommendation from Mr. Reiss, to turn tepace into additional residential and hotel
condominiums and ballrooms. (Trial Tr. at 248. 4-8; 245 In. 7 — 246 In. 10; 247 at Ins. 11-
19.) According to both Mr. Trump and Mr. Rsj it was Mr. Reiss’ idea, along with Russell
Flicker, to create a ballroom in the space instaad to subsequently add the ballroom to the
Common Elements for the hotel condominiurBed, e.gid. at 226 In. 9-14; 250 Ins. 4-20; 3318

Ins. 15-19; 332 Ins. 13-20; 333 Ins. 11-18; 606 In. 20 — 607 In. 5.) Mr. Trump was the ultimate
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authority on the decision to eliminate the offispace, which he agreed to do based on Mr.
Reiss’ recommendationSée, e.g., idat 606 In. 20 — 607 In. 5; 245 In. 23 — 246 In. 10.) Mr.
Reiss, however, did not needaonsult with Mr. Trump beforacluding the ballroom, meeting
rooms, and function rooms in the Common Elements.a 314 In. 10-14; 606 In. 20 — 607 In.
5.) Indeed, Mr. Reiss testifigdat he could not recall Mr. Trymever discussing with him what
they should include ithe Common Elementsld( at 314 In. 25 — 315 In. 4.) He informed Mr.
Trump of his decision to add these facilitieshe Common Elements, nonetheless, even though
he did not need Mr. Trump’s approval this type of decision.Ilq. at 501 In. 18 — 502 In. 7;

333 1Ins. 11-18.)

Mr. Reiss made his recommendation to Munp regarding the removal of the office
space and the addition of the ballroom, timgerooms and function rooms to the Common
Elements based on his previous hotel experience and after having the architect evaluate what the
building would look like withouthe office component. (Trial Tat 245 In 15 — 246 In. 10.) Mr.
Reiss, however, only had limited experience working with hotel condominium issues. He
previously had worked on the Trump ToweNew York, which technically became a hotel
condominium, but which did not have the typebaflrooms, meeting rooms, function rooms, and
revenue-producing facilities preg¢en the much larger Trump Tower Chicago. He had no other
prior experience with hotel condominium developments. Mr. Reiss stands by his decision to add
these facilities to the Commdiiements, however, testifying that, basedthe facts known to
him when he made the decision, he waunlake the same decision again toddy. &t 347 Ins.

2-8.)
Between the time Mr. Reiss added thesreie-producing faciligs to the Common

Elements and Defendants issued the Fourtleddment which removed them from the Common
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Elements, Mr. Reiss left the Trump Organizatiomvtwk for a competitor. When Mr. Reiss left
the Trump Organization he was not on “happy terms with Mr. Trump."af 287 Ins. 4-5.)
Given this departure and the fact that Reiss currently does not work for the Trump
Organization, Mr. Reiss had no motivation tbriaate his testimony to assist his former
employer. Furthermore, his testimony was cried#md consistent witthe other evidence
presented at trial.
b. Mr. Petrus Reasonably Deded, Based on His Hotel

Condominium Expertise, that Defendants Should Remove the

Revenue-Producing Facilities from the Common Elements

Mr. Petrus, the Chief Operating Officer ihe Trump Organization’s hotel collection,
testified regarding the reasons Defendantsoresd the revenue-producing facilities from the
Common Elements with the Fourth Amendmen®ictober 2007, and admitted that it was his
idea to remove them. Notably, Mr. Petrus tesdifover three different days and was extremely
credible. He patiently answeradl of counsel’s questions mforthright manner, offering
reasoned, thoughtful responses axylanations of difficult concepts — such as the differences
between various budgets which Ms. Goldbergigyiar repeatedly conflated and attempted to
confuse.

Mr. Petrus explained thae felt that Defendants shouleimove the revenue-producing
facilities from the Common Elements and repl#ttem with a yearly fee which Defendants
would pay to the unit owners. Mr. Petrus betié having a “static”, “pedictable” stream of
income every year from a set payment wdadda “safer” and “smarter” move for the HCU
owners so that they would not have to risksslor cope with significarstwings in revenue each
year. (Trail Tr. at 873 In. 12 — 875 In. 2.) Mrte explained that heent back and looked at

the assumptions that the executives previoudiyrhade during the earlier stages of the project
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and determined that “the appropriate thingldowas to make a modification to the budget that
would give the unit owners greater protectiomhe event that -- any type of fluctuations in
revenues and expenses tied to that ardd.’af 1003 Ins. 7-10.)

Mr. Petrus consistently and credibly testifthat it was his ideayhich he developed on
his own, to remove the revenue-produdaglities from the Common ElementsSdg, e.g.,

Trial Tr. at 1073 Ins. 3-12; 1002 Ins. 20-23.) Hédwed that it was importarior the sake of the
building, the Trump Organization, and the wwners for Defendants to own the Common
Elements. He explained thattle is significant risknvolved when a condominium association
owns meeting rooms, ballrooms and function rooms because they may not run them properly.
Mr. Petrus also explained that it couldgaessible, for example, for the condominium

association, if the HCU owners owned the Common Elements, to allow “Burger King” to operate
the ballroom, which would not be good for the Trump brand and would not help generate
revenue for the HCU ownersld(at 1004 Ins. 8-13.)

Notably, Mr. Trump repeatedly testified thabntrary to Ms. Goldbg’s theory, he was
not aware when he developed the Trump Taw@003 of the significant risk involved in
relinquishing ownership of the ballrooms to €U owners. (Trial Tr. at 426 In. 21 — 427 In.
8; 531 Ins. 8-19; 531 In. 21 — 532 In. 1; 535 BB - 536 In. 8; 537 Ins. 3-11; 538 Ins. 1-9; 561
In. 18 — 562 In. 4; 569 In. 15 - 570 In. 2.) Itsnw@ot until Mr. Petrus expressed his serious
concerns about the condominiumrers failing to run the factles properly, including firing the
Trump Organization as the operator, thlit Trump focused on this issudd;(633 Ins. 10-23.)
Indeed, Mr. Petrus testified thilr. Trump never told him whahould or should not be included
in the Common Elementsld( at 1144 Ins. 9-13.) In fact, MPetrus was not aware of anything

mentioning the possibility of removing the meeting and ballroom facilities from the Common
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Elements (Id. at 1144 Ins. 4-8.) He credibly and cistently took complete ownership over the
idea to remove these facilities from the Common Elements.

Mr. Petrus also explained that neitihvr. Trump nor anyone else at the Trump
Organization previously had decided to remtherevenue-producing facilities from the
Common Elements, and that it toagproximately nine months tbtain approval for his idea.
(Trial Tr. at 1011 Ins. 13-18; 99993.) Mr. Petrus had personally reached the conclusion that
Defendants should remove the ballroom and mgethom facilities from the Common Elements
in May 2007. [d. at 1107 Ins. 2-9.) He recalled firsbaching the idea with Mr. Trump in May.
(Id. at 1108 Ins. 1-11.) Defendants issuezlfburth Amendment in October 2007, after
accepting Mr. Petrus’ recommendation and cadiclg that Defendants would give the HCU
owners $500,000 a year — adjusted each yeanflation — to rephce the removed Common
Elements. As discussed above, Defendants hasbtbeand exclusive authority to make changes
to the Common Elements, and therefore didmeetd to compensate HCU owners for this
change.

C. Changes to the Building Plan and Facility Allocation Were
Understandableand Not Arbitrary BecauseDefendants
Lacked Expertise in DevelopingHotel Condominiums

When Defendants began developing Trump Troweey lacked experience with hotel
condominiums and therefore needed to alter flaim as development progressed. As explained
by multiple witnesses, including Mr. Reiss anddémelants’ expert Robert Brenton Howie, a
hotel condominium is a “highly specialized” areadefrelopment that differs from other kinds of
developments. (Trial Tr. at 306 Ins. 16-18; 1842 B+12.) In fact, at the time that Defendants
decided to build the Trump Tower — and ewdren Defendants opened the sales office in 2003

and when Ms. Goldberg signed her Purchisgeements in 2006 — hotel condominiums were
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still in their infancy as a typef development. Mr. Reiss exphad that there were a “flurry” of
hotel condominiums built in Florida in the 1980kich ceased operating because of “a lot of
structural and legal problems witiie way they were done.ld{ at 173 Ins. 3-17.) According to
Mr. Trump, “[h]otel condominiura were few and far between, and have become not a very
favored source of investmentfpeople over the years.ld( at 412 Ins. 1-10.) He explained
that it was not until the last five to ten ye#rat developers havessted investing in hotel
condominium type propertiesld( at 412 Ins. 10-13.)

When Mr. Trump first considered builtdj a hotel condominium as part of Trump
Towers he had Mr. Reiss research the hotel amndams in existence at that time because the
Trump Organization lacked in&itional knowledge. (fial Tr. at 174-75.) Before building
Trump Tower, Defendants only had previguseveloped and built one other hotel
condominium — the Trump International Hotel and Tower in New York City. The New York
City project differed significangl from the Trump Tower in Cbhago, however, as it was much
smaller and did not contain tiegpansive ballrooms and meggirooms which the Trump Tower
Chicago eventually included. Indeed, Mr. &eiestified that “thereiere very few common
elements in the New York property. It was vamych a condominium witk a heavier role of
condominium than actually hotel. And it weeen as a rooms-only kind of hotelld.(at 298
Ins. 15-18.) Mr. Reiss further explained thattil Trump Tower Chicago, Mr. Trump “had
never run or been responsible for or depeld a hotel condominium in which there was
banqueting facilities.” I(l. at 371 Ins. 19-25.)

One of the significant differences between a hotel condominium and a traditional
condominium or hotel is that there are “threkfedent stakeholders ia condominium hotel” —

the condominium association, unit owners, and commercial components. (Trial Tr. at 1838 In.
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21 -1839 In. 4.) By comparison, in a residdrdeadominium, a developer must only make one
determination — whether a certain areart of the unit or not.Id. at 1862 In. 23 — 1863 In. 6.)
If a certain area or facility is not part okthinit, then it is part of the common elements by
default. (d.) In a hotel condominium like Trump Wer, the developer must make specific
determinations regarding which stakeholder owns eacticular facility or area. As explained
further below, because Defendants lacked e&pee with hotel condominiums they were not
familiar with the challenges of deciding where lo@ate various facilities. They, therefore, did
not decide to remove the revenue-producawlities from the Common Elements until Mr.
Petrus raised his concerns based onxpgmence with hotel condominium projects.
d. There Was No Evidence that Defendants Acted Outside the
Boundsof the Customsand Practices Within the Hotel
Condominium Industry

Although Ms. Goldberg attempted to deflwe changes Defendants made as highly
significant, alleging that theyrgbped away the features of wnership which had the most
interest to her,Ms. Goldberg failed to establish bypeeponderance of evidence that Defendants
did anything outside the bounds of custom prattice. Ms. Goldberg submitted Mr. Robert
Levin as an expert to testifypaut the industry customs and praes. (Trial Tr. at 1274 Ins. 2-
8.) Mr. Levin, however, admitted that, while he has thirty years of experience working in the
residential condominium business, he hagxmerience with hotel condominiumdd.(at 1295
In. 5—-1296 In. 2.) He has no experience reiignanalyzing, or drahg hotel condominium

documents and has never managed or assisegteloper with hotel condominium. Id. at

1295 In. 19 — 1297 In. 3.) In fact, he admitted tietvas not an expert with respect to hotel

®> Ms. Goldberg would have owned less than half a percent interest — with her interesbtiidrer HCUs combined
—in the Common Elements of Trump Tower. (Trial Tr. at 1475 In. 2-5.)
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condominium documentsld( at 1299 Ins. 10-12; 1305 Ins. 17-2@1g also testified that he was
only familiar with property reports for beeen 100 and 150 of the approximately 5,000
condominium buildings in Chicago, and had no familiarity with any hotel condominium’s
documents. I¢l. at 1308 Ins. 1-19.) He acknowledgedtthe had never reviewed property
reports where revenue-produciragilities, like those at issue ttee had been included in the
common elements, or were part of the propeng. gt 1300 In. 23 — 1301 In. 4; 1304 Ins. 14-
20.) He, therefore, could notfer any opinion regarding the propty of a developer adding and
removing facilities from the comon elements, via amendments to the property rep@ese, (
e.g.,id. at 1309 In. 23 — 1311 In. 18.)

By contrastDefendantsexpert, Mr. Howie, has worked with hotel condominium
developers. Mr. Howie has experience hajgnotel condominium developers “map” their
property, meaning that he assists them in separating out which facilities of the hotel
condominium will be part of the common elemen($rial Tr. at 1818 Is. 20-25.) Mr. Howie
testified that, although he has never sebntal condominium developer remove multiple
facilities from the common elements, he wonkth the developers &ém the start of the
development and therefore assists them in prpperhpping” the facilites from the project’s
inception. [d. at 1824 In. 17 — 1825 In. 18; 1191 Ins. 12-17.)

According to Mr. Howie, developers shouldt include ballrooms, function rooms, and
meeting rooms in the common elements of a laiatlominium in partdécause those facilities
predominately support the operatiafdhe developer or affiliatoperator and #refore that
entity should maintain responsibility for the figgi (Trial Tr. at 1848 In. 23 — 1850 In. 2.) He
also testified, based on his sifijcéint experience, that develapef other products, such as

residential condominiums, are unaware of thedsselated to mapping, including that they need
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to make sure that the commercial componehtscondominium hotel are not part of the
common elements.Id. at 1850 In. 18 — 1851 In. 1; 18631r15-19.) His experience and
opinion, therefore, further support f2adants’ credible explanationatthey originally put these
facilities in the Common Elements and remotleeim only at the recommendation of Mr. Petrus,
who had more hotel condominium experience tianReiss or Mr. Trump. In fact, Mr. Howie
opined that even sophisticated developers dook be aware of the importance of mapping
essential hotel facilities in tredmmercial areas of the buildingd.(at 1858 In. 14 — 1859 In. 2;
1894 In. 24 — 1895 In. 2.) Mr. Howie explaintdat he only learned the importance of
“mapping,” and of separating out the revenuedoicing facilities from the common elements,
over time, after seeing the complications and difties which can arise from these areas being
common elements.Id. at 1857 In. 16 —18581In5.)

Notably, even Ms. Goldberg'’s real estaterstgold Ms. Goldbergsia email, that she
thought it was a “valid point” that Defendants “viaah to have complete control of the decisions
and the responsibility for the maintenance and management of thosefattea hotel and not
leave the decisions or authoritytie hands of the hotel boardDefs.” Ex. 592.) She also told
Ms. Goldberg that she could “understand [Mr. Tpjmvanting to retainhe ownership rights to
ensure his standard andl would prevail.” (d.) Although Ms. Vogue attempted to downplay
these statements on the stand by claimingshatwvas being sarcastic, there was no sarcasm
present in the plain languagetbé email and her testimony appeared biased based on her long,

close relationship with Ms. Goldlgr (Trial Tr. at 1753 Ins. 9-11.)
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3. The Evidence Did Not Establish That Defendants Knew in August
2006 That They Would Eventudly Make the Changes at Issue

There was no evidence that Defendantskme August 2006 when Ms. Goldberg signed
her Purchase Agreements, that they ultimately would remove the ballroom, meeting rooms, and
function rooms from the Common Elements. Additionally, not a single Trump employee or
former employee testified to having any knowledgther at the time that Ms. Goldberg signed
her Purchase Agreements or later, that anybiiee Defendant corporations had added the
facilities at issue to the Commonetents with the intent to remotieem later. Indeed, Donald
Trump, whom Ms. Goldberg attempted to depisthe ultimate authority at the Defendant
corporations, specifically statékdat he never had any suglan or intention. Mr. Trump
testified that he did not allow the meeting rootved]rooms, related food and beverage and other
operations to be put into the Common Elemé&ntswving that he would tar take them out.

(Trial Tr. at 666 Ins. 2-3.) MiTrump also testified that he dit include those facilities in the
Common Elements intending to later take them baltk.af 666 Ins. 12-23.) He further testified
that he did not know, at the time Ms. Goldberg signed her Purchase Agreements, that he was
going to take back the meeting rooms, ballrepand related food armbverage operationsld(

at 667 Ins. 7-10.)

Regardless of how “braggadoci®$!r. Trump may or may ndiave been about the
Trump Organization, four former and currentifip executives corrobdsl his testimony about
the issues relevant to Ms. Goldbs case. The other evidenoethe case, as discussed above,

also supports Mr. Trump’s testimony. Specifically, Mr. Reiss, and Ms. Cremer, who no longer

® Mr. Trump testified that he “[did not] want to be braggadocios” but that he is “very pfdhd fact that [they]
build great buildings.” (Trial Tr. at 407 Ins. 20-23.)
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work for Defendants and have no apparent ongtoyalty to Defendats, and Mr. Petrus
testified credibly and consistéynregarding the decisions ta@the revenue-producing facilities
to the Common Elements and to remove themnftlte Common Elements. As discussed above,
each of these witnesses subsisted Mr. Trump’s testimony that Mr. Reiss and Mr. Flicker
initially decided to add the revenue-producinglfaes to the common elements, and that Mr.
Petrus had the idea to remove them, whiclibdefter obtaining Mr. Trump’s approval. None
of these witnesses were aware of any “baitamitch” plan, or any intent or plan in August
2006 to eventually remove the revenue-praayiéacilities from the Common Elements.
Mr. Reiss, for example, who left the Trprrganization on unfavorbdbterms (Trial Tr.
at 287 Ins. 4-5), testified as follows:
Q. Mr. Reiss, as of the dgou left the Trump Organization,
was it your understanding that the plan for the hotel
condominium was to include the meeting room and ballroom
facilitiesin thecommonelements?
A. Yes, it was.
Q. In all of the time that you worked there -- for the Trump
organization -- did anyone the organization ever tell you
that they thought the meegj room and ballroom facilities

should be removed from the common elements?

A. No.

Q. In all the time that you wked at the Trump Organization,
did you have any reasonlielieve that anybody associated
with the Trump Organization was even considering removing the
meetingandballroomfacilities from the common elements?

A. No, | did not.

(Id. at 345 Ins. 6-20.)
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Ms. Cremer, who worked for Defendants witleey issued the oriigal Property Report

and the First, Second, Third and Fourth Amendments but who now works on the World Trade

Center development, stated the following:

Q.

A.

Based on everything you know, Ms. Cremer, from every
meeting you ever participated in and were present for, do you
have any reason to beliethet anyone affiliated with the

Trump Organization tried ol potential buyers by making
false statements about their plans for the project?

No.

(Trial Tr. at 1050 In. 19 — 1051 In. 63he further testified as follows:

Q.

Q.
A.

Based on your experience and your knowledge, based on your
presence at all the meetings at which the subject was
discussed, do you have any reason to believe that the plans
for the project as represedti® the property reports were
truestatements?

Absolutely.
And what is that belief based on?

It was based on the facts at the time.

(Id. at 1052 Ins. 1-8.) Based on their demeanvtate testifying and theistatus as former

employees, neither Mr. Reiss or Ms. Cremer hadagmarent bias or motive to fabricate. To the

contrary, each testified consistigrand credibly, even in the facé overly aggressive, repetitive

guestioning.

Additionally, as discussed above, Mr. Petrieddrly testified thahe was not aware of

any long-standing plan to remove the revenuspcing facilities from the Common Elements.

Rather, it was an idea he personally ha#df@7 and which he recommended to Mr. Trump. He

specifically testified as follows:

36



Q. To your knowledge, before you suggested removing the
meetingandballroomfacilities from the common elements,
nobody else at the Trump Orgaaiion had even mentioned to
you the possibility of that happening, right?

A. That is correct.

Q. Mr. Trump certainly never came to you with his own
suggestionaboutwhatshouldor should not be in the hotel
condominiuncommonelementsright?

A. Never.

(Trial Tr. at 1144 Ins. 5-13.)

For Ms. Goldberg’s theory to ring trudy. Trump, Ms. Cremer, Mr. Weiss, Mr. Reiss
and Mr. Petrus all must have lied on the stalRadr her theory to succeed, they must have lied
about who made the decisions to add and rerttoeevenue-producingdilities, whether Mr.
Trump directed them to add or remove theliiées, or whether they knew of anyone at the
Trump Organization having knowledge, prior2@07, that they would ultimately remove the
facilities from the Common Elements. Alternaliy, Ms. Goldberg’s theory would require Mr.
Trump to have lied about having a master plan, ammédve kept all of his executives in the dark
about his plan while convincing MReiss and Mr. Petrus to adethove the facilities, somehow
thinking it was their own idea rather than highe Court finds both dhese alternatives
implausible, especially in lighdgf the highly credible testimorgiven by the former and current
Trump executives, particularly Mr. PetruShe evidence, therefey does not support Ms.

Goldberg’s allegations that Bendants knew, prior to August 2006, that they would remove the

revenue-producing facilities from ti@mmon Elements at a later date.

" Although Ms. Goldberg does not fully articulate her theory regarding laundry facilities in her Amended Complaint,
during trial she attempted to show that Defendants krgiwmade misrepresentations in the initial Property Report
and first three amendments by including “laundry facsitia the Common Elements when there was never any
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CONCLUSION
For the foregoing reasons, the Court findfawvor of Defendants on Counts | and V.
DATED: May 31, 2013

ENTERED

AMYJ.ST.@/}i./&. &

United States Disirict Court Judge

plan for any laundry facility. Section 3.1 of the Deataim stated that the Common Elements included “without
limitation and if applicable, any of the following items ... .(Property Report, Ex. A, Declaration at 8.) As Mr.

Reiss explained, this paragraph meant that anything included in the list would be in the Common Elements if it was
included in the actual building, but the paragraph does not mean that all items in the list would be part of the
building. (Trial Tr. at 328 In. 24 — 329 In. 4.) Not only did Ms. Goldberg dadhiow, by a preponderance of the
evidence, that there was never any plan to include “laundry facilities” of any kind, but, if Trump Tower did not
contain any laundry facilities then the Declaration didraquire Defendants to convey any such facilities. Ms.
Goldberg’s claims regarding laundigcilities, therefore, also fail.
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