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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MUZZAFER S.M. TAHIR,

Plaintiff, Case No09C 6471

V. Judge Joan H. Lefkow
IMPORT ACQUISITION MOTORS, LLC;
LAMBORGHINI CHICAGO, INC.;
DOWNERS MOTORS, INC.JOSEPH
ABBAS; MARK HOPPE;and

MK FUND, LLC,

~_ LT T O

Defendans.

OPINION AND ORDER

Plaintiff Muzzaffer S.M. Tahir filed suit against defendants Import Acquisition Motors,
LLC (“IAM”), Lamborghini Chicago, Inc. (n/k/a Fox Valley Motor Cars, LLC).amborghini
Chicago”), Downers Motors, Inc. (“DMI”), Joseph Abbas, Mark Hoppe, and MK Rud,
(“MK Fund”) (collectively, “the defendants”) for breach of contré@€bunt I)and violation of
the lllinois Consumer Fraud and Deceptive Business Practices AcOteumer Fraudct”),
815 Ill. Comp. Stat. 505/@€ount I1).* The suit arises ouf defendantsfailure to deliver a car
that Tahirpurchased Before the court are crossotions for summary judgment. Tahir moves
for summary judgment against defendants DMI, IAM, Hoppe, and MK Fund on Count I. (Dkt.
162.) Defendants Lamborghini Chicago, Hoppe, and MK Fund move for summary judgment in

their favoron both counts, and defendant IAM moves for summary judgment in its favor on

! The court has jurisdiction pursuant to 28 U.S.C. § 1332(a) because the amourroivecsnt
exceeds $75,000 and there is complete diversity between Tahir and defendantis ahadlien
(Canadian citizen); IAM, Lamborghini Chicago, DMI, Abbas, Hoppe and MK Fundlias citizens.
Venue is proper under 28 U.S.C. § 1391(b) because defendants are residents tichis dis
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Countll. (Dkt. 165.) Tahir's motion is granted against DMI and denied ag#&hs Hoppe,

and MK Fund. Defendasitmotionis granted in part and denied in part. Specificallymsnary
judgment is granted in favor of Lamborghini Chicago on both counts; denied with respect to
Hoppe and MK Fund on both counts; and granted in favokdf dn Count Il.

LEGAL STANDAR D

Summary judgment obviates the need for a trial where there is no genuine issaaas
material fact and the moving party is entitled to judgment as a matter of law. F&d. R.
56(9. A genuine issue of material fact exists if “the evidence ib sat a reasonable jury
could return a verdict for the nonmoving partyyhdersorv. Liberty Lobby, InG.477 U.S. 242,
248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). determine whether any genuine fasue
exists, the court must pierce the pleadiagd assess the proof as presented in depositions,
answers to interrogatories, admissions, and affidavits that are part ofdhe: réed. R. Civ. P.
56(c). In doing so, the courust view the facts in tHeght most favorable to the non-moving
partyand draw all reasonable inferences in that pafgvor. Scottv. Harris, 550 U.S. 372, 378
127 S. Ct. 1769, 167 L. Ed. 2d 686 (2007). When considering grotsns for summary
judgment, the court must be careful to draw reasonable inferences inréet dorection. See,
e.g., Int'l Bhd. of Elec. Workers, Local 1v6Balmoral Racing Club, Inc293 F.3d 402, 404
(7th Cir. 2002). The court may not weigh conflicting evidence or make credibility
determinations Omnicare, Incv. UnitedHealth Grp., In., 629 F.3d 697, 704 (7th Cir. 2011).

The party seeking summary judgment bears the initial burden of proving there is no
genuine issue of material fadCelotex Corpyv. Catrett 477 U.S. 317, 323, 106 S. Ct. 2548,
91 L. Ed. 2d 265 (1986)In response, the non-moving party cannot rest on bare pleadings alone
but must designate specific material facts showing that there is a genuin@idsiaé fid. at

324;Insoliav. Philip Morris Inc., 216 F.3d 596, 598 (7th Cir. 2000j.a claim a defense is
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factually unsupported, it should be disposed of on summary judgi@ehdtex 477 U.Sat 323-
24.

BACKGROUND 2

It is undisputed that well over four years ago Tahir paide thar$100,000 for a car that
was never delivered. In response to Tahir’s claim, defendants pressnpkexweb of
corporate entities and a considerable amount of finger poifiting.

In August 2009, the operati@nd managemewff the Bentley Gold Coastrdealership
was in flux. Although defendant D¥bwnedthe dealershigand DMI was owned by Abbas)
(dkt. 170 at 4, § 15¢. at6, T 27, Abbas had signed agreement with-Hopp Motor Cars, LLC
(“I-Hopp”) to sellDMI.° (Dkt. 177 at 2, 1 6.) Hopp was érmed by defendant Mark Hoppe for
the purpose of purchasing DMI. (Dkt. 167 at 2, 1 6.) In order to ensure that DMI survived until

the sale closed, Hoppe alffssmed defendant IAMto manage and fund DMI. (Dkt. 177 at 2, {

% The facts set forth in this section are derived from the statements of facttedtimthe parties
to the extent they comport with Local Rule 56.1. They are taken in therlmgitfavorable to the non-
movant. In accordance with its regular practibe,court has considered the parties’ objections to the
statements of fact and included in this backgrouetiaeonly those portions of the statements and
responses that are appropriately presented, supported, and relevanesoltiten of these motions.

% Based on the motions befdtethe courwill enter judgment against defendant DMI for
outstanding amounts due to Tahir plus prejudgment interest. The court notegghdwa DMI has
filed cross claims againte Hoppealefendants who appetar be ultimately responsible for Tahir’s
repayment. The court strongly suggests that Mr. Abbas and Mr. Hoppe engageumdiscussions
regarding repayment of the amounts owing to Mr. Tahir and settlemérd m#rhaining issues in this
casewithout futher expense themselvesr burden on this court.

* DMI also did business under the names Bentley Gold Coast and Bentley Downers (@rove.
at2,16.)

>The agreement also covered the sale of DMI's affilidtesh Motors, Inc. Although Rush is
included in many of the transactions described in this section, it is not a dafeadant in this case and
the court will refeionly to DMI in an attempt to focus on the facts relevant to the instant case.

® Hoppe is a manager and mesniof IAM. (Dkt. 175 at 2, § 4.) IAM has done business under
the names Bentley Gold Coast, Bentley Downers Grove, Lamborghini Gold CoaktyEB&oitl Coast,
and Bugatti Chicago. (Dkt. 167, Ex, 3; Dkt. 175 at 2, 1 3.)



7.) Another company formed by Hoppe, MK Fuhgrovided investment, management, and
administrative services to IAM;Hopp, and Lamborghini Chicago, among other entitiesing
the relevant time period. (Dkt. 170 at 2, Y Bhe court will refer tdAM, Lamborghini
Chicago, Hoppe, and MK Fund collectively“tse Hoppe defendants” and to DMI and Abbas as
“the DMI defendants.”
On March 25, 2009, IAM and DMI entered into a Management Areement to memorialize

IAM’s management of DMI. (Dkt 170 at 3, 1 10; Dkt. 175 at 3, 1 10; Dkt. 177 at 3, 19.) The
Management Agreement described the relationship between IAM and DMI assfollow

At all times during the exishce of this Agreement, [IAM] shall,

insofar and while existing the powers and duties hereby conferred

upon it, be considered aneg of [DMI] in the same manner as a

person employed by [DMI] having like authority and duties, and

every employee of [DMI], provided that any such person shall be

employed upon the recommendation or approval of [IAM], shall be

considered solely an employee of [DMI], but the cost of whose

wages, compensation and other benefits of employment shall be
the responsibility of [IAM].

(Dkt. 164, Ex. D (“Mgmt. Agmt.”), 8 11.With respect to selling carthe agreement provided,
[IAM] is hereby authorized to supervise the sale and disposition of
any new or used motor vehicles . . . on such terms and conditions
as it deems reasonable and prudent in the ordinary course . . . and
to contract for, and authorize the purchase on behalf MI]J[D

such new . . . vehicles . . . as, in the reasonable business judgment
of the Manager, shall be necessary for the operation of [DMI].

(d., 84.)

While operating under the Management Agreement, IAM held an account in gsforam
the management ®MI (“the IAM/DMI account”). (Seedkt. 170 at 4-5,  17; dkt. 175 at 4-5, |
17.) IAM was entitled to “receivecollect and retain all income and receipts in exoéss

[DMI]'s cost of its goods and materials sold from [DMI]’s inventory of such #éram and

" Hoppe and business partnere the owners and managers of MK FurfBkt. 175 at 2, § 8;
Dkt. 177 at 1, 1 2.)



after the date hereof during the term of this Agreement in the operation of [DM$messes.
(Mgmt. Agmt., 8 9.) 1AM was required to pay out of the IAM/DMI account “[a]ll operating
expenses for goods and services incurred in the ordinary course of operation 'sf fidigihess
which accrue, are purchased or are incurred on and after the effective date gfdébimdnt,
including, but not limited to, agreements and contracts for goods and servicis[.E 9(B).)

In addition, IAM ran creditard transactions for DMI through defendant Lamborghini Chicago’s
credit card machin@. (Dkt. 177 at 3, 11 10-11.) Lamborghini Chicago paid amounts charged
through its credit card machine for DMi{ated transactions to IAM.IdA(, 1 12.)

On August 4, 2009, Tahir visited the Bentley Gold Coast dealership, met with defendant
Abbas, and executedcantract for the purchase of a 2008 Bentley $tihe Purchase Order?.
(Dkt. 164, Ex. H (“Abbas Dep.”) at 30; Dkt. 170 at 4, 11 12-13; Dkt. 175 at 3, 11 12-13.) The
Purchase Ordétidentifies “Bentley Gold Coast dba Bugatti Chicago, dba Saleen Chicago, dba
Saleen Midwest, dba Lamborghini Gold Coast, dba Luxury Motors Gold Coast, Iitle€’ as
seller. (Dkt. 170 at 4, § 14.) The Purchase Orderaappe be “accepted by” Nicholas B. Litsos
on behalf of the dealéf. (Dkt. 164, Ex. G.)

At the time Tabhir signed the Purchase Order, the Bentley Gold Coaststigaliid not
own the car that Tahir purchasdadstead, it was located at and owned_byury Motors

O’Hare, an unrelated dealershipk(. 170 at 8, 1 6.) The expectation was that Tahir would pay

8 Lamborghini Chicago is affiliated with Hoppe and it owned and operated a Lamborghini
dealership in Westmont, Illinois during the relevant time period. (Dkt. 177 &.2, 1

® Defendants admit that Tahir was not awaréAd’s involvement in the operation of the
dealershimat the time (Dkt 170 at 4, 1 18-19; Dkt. 175 at 5, 11 18-19.)

°The Purchase Order incorporates provisions on the reverse side of the drther pauties
have nofprovided the court with a copy of the reverse sidgeedkt. 164, ex. G.)

' The parties have not provided @wurtwith any information aboultitsos.
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the Bentley Gold Coast dealership for the car and Bentley Gold Coast would thée loay t

from Luxury Motors O’Hare and deliver the car to Tahir. (Abbas Dep. at 33:12-36:2, 51:8-
52:3.) The day that Tahir signed the Purchase Order, he made a deposit of $20,000 using his
credit card, payable to Lamborghini Chicago(Dkt. 170 at 4, § 16; Dkt. 175 at 4, | 169r

the balance of the purchase price, Tahir made two wire transfers totaling $115,197sh4Aug
and 10, 2009. (Dkt. 170 at 4-5, 1 17; Dkt. 175 at 5, { Tdhir's wire transfers wemmade from

his Royal Bank of Canada account to the IAM/DMI account held by IAM. (Dkt. 170 at 7, { 5;
id., Ex. 3.) Itis undisputed that the DMI defendants never had access to the funds in the
IAM/DMI accountor otherwise received any money from Tahid. &t 7, § 5.)

On the day that Tahir made theal wire transferAugust 10, 2009, an individual with an
email address indicating she worked for MK Fuvrdte an email to two salegmat the Bentley
Gold Coast dealership stating that IAM would cut a check to Luxury Motors Otblgmerchase
Tahir's car™® (Dkt. 170 at 5, § 21; Dkt. 164, Ex. |.) But the next day DMI terminated the
Management Agreement. (Dkt. 167 at 3, 1 13; Dkt. 170 at 3, JAM never provided a check
to buy the car from Luxury Motors O’Hare and the car was never purchddedt §, T 8.)

On August 11, 2009, Hoppe's deal to buy DMI apparently fell through. On the same day,
IAM, whose sole purpose had been to fund and manage DMI, transferred funds out of the

IAM/DMI account to several creditors, including a $100,000 transfer for legatsena

12 Tahir later reversed this payment and he received a credit on hi®card full $20,000.
(Dkt. 177 at 4 17.)

3 The Hoppe defendants object to Tahir's use of this email on heamaydgr (Dkt. 175 at {
21.) The statements are not being offered to prove the truth of the mastéedidsowever, and therefore
are not hearsay. Fed. R. Evid. 801(c)é2e also Barnes. City of Harvey No. 98 C 3316, 1998 WL
664951, at *2 (N.D. Ill. Sept. 18, 1998) (statements introduced to show fact that statemmeniade
and for the effect of statements on audience are not hearsay). Further, thpr@ickis helpful color
but is not material to the court’s decision.



$300,000 trarfer todefendant MK Fund, a $250,000 transfer to Hoppe in partial repayment of a
loan, and a $60,000 transfer to Hoppe to reimburse him for certain expenses incurred in
connection with IAM’s operation of DMI? (Dkt. 177 at 4, { 20-21; Dkt. 175 at 6, )22

Tahir expected to receive the car on or before August 17, 2009, but it was never
delivered. (Dkt. 170 at 5, 1 23; Dkt. 175 at 7,  23; Dkt. 177 at 4-5, {1 22-23.) On September
29, 2009, Tahir made a formal written demand for the return of his payments to defendants.
(Dkt. 170 at 6, 1 28; Dkt. 175 at 8, § 28.) Two weeks later he filed this suit.

ANALYSIS

Breach of thePurchase Order

Tahir seeks summgajudgment on his claim fdsreach of the Purchase Ordigr DMI,
IAM, Hoppe and MK FundThe elements of a breach of contract claim under IllinoisJave
“(1) the existence of a valid and enforceable contract; (2) performance bwith&fp(3) breach
of contract by the defendant; and (4) resultant injury to the plain#set Exch. JILLC v.
First Choice Bank953 N.E.2d 446, 455, 2011 IL App (1st) 103718, 352 Ill. Dec. 207 (2011).

The parties do not dispute taristence of a valid contract. Furth@ahir concedes that
DMI is the counterpartyo the Purchase Ordéf. (Seedkt. 181at 4 (“DMI contracted to sell
Plaintiff the car.lAM, the manager of the dealership with the authority over sales and purchase

of inventory at the dealership, took Plaintiff's paym§ndkt. 176 at 5 (“Had Plaintiff been

* On September 9, 2009, IAM transferred an addil $100,000 to MK Fund. (Dkt. 170 at 5,
22; Dkt. 175 at 6, 1 22.)

> The parties do not dispute that lllinois law governs the gd@nbreach of the Purchase Order.

16 Although the DMI defendants may disagree with thi, the court is addressing Tahir’s
motion for summary judgment, and Tahir had “no disagreement” witHappe defendantstatement of
fact that “[o]n August 4, 2009, Tahir entered into an agreement with DMI th@seca 2008 Bentley
Flying Spur.” (Dkt. 177 at 3, § 13.) Thus under Local Rule 56.1(b)(3)(C), thissfdeemed admitted
for purposes of Tahir's motion for summary judgmeseeN.D. lll. R. 56.1(b)(3)(A)C) (“All material
facts set forth in the statement required of the moving partyoeitleemed admitted unless controverted
by the statement of the opposing party.”).



aware that IAM was managing thealership and was the only party with the ability to sell him
the car, he would not have entered into a sales contract solely with ‘Bentley azsit (e
business name for defendant DMI).”); dkt. 177 at 3,  TB#& parties disagreoutthe agency
relationship between DMI and IAM, and raise various other argurtieattsre addressed below.

A. DMI

1. DMTI’s Liability Under Agency Principles

Tahir arguedoth that IAM was acting as DMI’s agent (dkt. 181 at 3-4) thatiDMI
was acting as IAM’s ageiftkt. 163 at 5) in signing the Purchase Order. Under lllinois law,
“[t]he test of agency is whether the alleged principal has the right to cdmgrolanner and
method in which work is carried out by the alleged agent and whether the allegedaage
affect the legal relationships of the principalChemtool, Incv. Lubrication Techs., In¢148
F.3d 742, 745 (7th Cir. 1998) (internal quotations and citations omittéthere the identity of
the principal for whom an agent acts is sufficiently disclosed to a third praetythe principal
and not the agent is liable on the contra&dwersv. Warner Bros. Records, In&t11 F. Supp.
747, 748 (N.D. Ill. 1976)see alscAm. Design Group, Inw. Soft Sheen Prods., IndNo. 95 C
3196, 1996 WL 41698, at *1 (N.D. lll. Feb. 1, 1996) (absent proof of an “undisclosed principal”
or an agent’s agreement to personal liability, an agent generally is not dablerincipal’s
breach of contragt An agent who contracts on behalf oftardisclosedrincipal is personally
liable on the contract because “the third party is obviously relying on the creug agént and
not that of the principal."Jameson Realty Group Kostiner, 813 N.E.2d 1124, 1136, 351 Ill.
App. 3d 416, 286 Ill. Dec. 431 (2004).

Although the Management Agreement explicitly provided tAM acted as DMI's

agent, parties’ labels armt sufficient to establish an agency relationsi@p. EEOCv. Sidley



Augin Brown & Wood 315 F.3d 696, 709 (7th Cir. 2002) (“[E]mployer may not evade
obligations under federal law by plastering the name “partner” on someone wialsznie
economic characteristics are those of an employee.”) (citing Restatemed) OFlAgency §
1.02 (2001) (parties’ labels do not controJhemtoal 148 F.3d at 745'While an agency
relationship can be created by contract . . . not all contracts create agjatiopships . . . .").
The nature of the agency relationship between DMI and 1AM, however, doaSecdDMI’s
liability for breach of contract. If IAM was acting as DMI's ageniDs liable for breach of
contract as a disclosguincipal. If DMI was acting as IAM’s agent, DMI is liable under the
“undisclosed principal” doctrine. Tahir had purchased a car from Abbas in the phas(Bep.
29:11-12), and he was natvare of thaewly-formed relationship between DMI and 1AM (dkt.
170 at 5, 1 19; dkt. 175 at 5, )19 he fact that IAM may have be#re principalcontrolling
sales behind the scen#ses not alter the fact that Tahir entered into the contract in reliance on
the DMI defendants’ reputation and credit. THD§II may be liable for breach of contract both
if it was acting as an agent for IA(dnder the undisclosed principal doctrine) and if it was
acting as principal
2. DMI’s Defenses

TheDMI defendants argubatDMI cannot be liable for breach of the Purchase Order

because (1) Tahir did not perform on therchase Orddhis money was sent to an account

controlled by IAM rather than DM), and (2) DMI did everything within its power to deliver

" The portion of the Purchase Order provided to the court does not specify thetacashich
Tahir was supposed to wire his payment, but there is no allegation thawiredithe payments to the
wrong account. The DMI defendants simply argue that Tahir paid 1AM for thexddAM stole the
fundsinstead of buying the car(Dkt. 169 at 4.) The fact that an intervenavgnt interfered with DMI’s
recovering consideratn for the Purchase Ordisrnot the same as ngerformance by Tahir and does
not excuse DMI’s performancéee, e.g., OptionMonster Holdings, IacTavant Techs., IncNo. 10 C
2792, 2010 WL 2639809, at *3 (N.D. Ill. June 29, 2010) (“A plaintiff has substantially pedarnter a
contract where the plaintiff has ‘substantially complied with the madterms of the agreement
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the car to Tahir.These arguments appdarinvoke thaelatedlllinois doctrines oimpossibility
of performance andommerciafrustration*®

For an obligation to be “impossible” to fulfill, lllinois law requires that (1) the
impossibility was not and could not have been anticipated by thedP) the party asserting
impossibility did not contribute to it; and (3) the party asserting impossibility dstmades that it
has tried all practical alternatives to permit performar@ee Caravette. Z Trim Holdings, Ing.
No. 2-11-0087, 2011 IL App (2d) 110087, at *11 (2011). To show commercial frustration, a
party must prove that “(1) the frustrating event was not reasonably fabéseand (2) the value
of counterperformance has been totally or nearly totally destroyed by ttratingsevent.”
Blue Cross Blue Shield of TennBCS Ins. C9.517 F. Supp. 2d 1050, 1059-60 (N.D. Ill. 2007)
(citing N. Ill. Gas Cov. Energy Ceop., Inc, 461 N.E.2d 1049, 1059, 122 Ill. App. 3d 940, 78
Ill. Dec. 215 (1984)).

DMI does not succeed in demonsing the elements of an impossibility or frustration
defense. Te apparent frustration or impossibility is IAM’s failure to purchase éinérom
Luxury Motors O’Hare despite the fact that Tahir made full payment to. IAMs frustrating
event was foreseeable when Dafitered into the Management Agreement with IAM. The
Management Agreement provided that IAM would collect receipts and make paysients a
necessary toun DMI’s business. JeeMgmt. Agmt., 8§ 9.) DMI's inability to force IAM to

perform according to the termstbieir agreemens not an unforeseeable impossibilityee Ner

attributable to him.™) (quotingi\llsopp Sand & Gravel, Ina. Lincoln Sand & Gravel Cp525 N.E.2d
1185, 1188, 171 Ill. App. 3d 532, 121 Ill. Dec. 878 (1988)).

8 DMI failed toplead either impossibility or commercial frustration as affirmatizfenses.
Even though the court will address the substance of DMI's arguments, Bl to pleadgenerally
amounts to watker ofthe affirmative defensesSee Radkiewicz. Radkiewicz818 N.E.2d 411, 418, 353
lIl. App. 3d 251, 288 Ill. Dec. 723 (2004) (“The affirmative defense of impossibdlityell established in
the common law of Illinois.”)Bank Leumi Le-Israel, B.M. Lee 928 F.2d 232, 235 (7th Cir. 1991)
(“Failure to plead an affirmative defense results in a waiver ofiffense.”) (citations omitted).
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Tamid Congregation of N. Town Krivoruchkq 638 F. Supp. 2d 913, 930 (N.D. Ill. 2009)
(inability to cause a third party tegorm is “ordinarily not to be regarded as an impossibility
avoiding the obligation”) (quotinglubbardv. Talbott Tavern, In¢.No. 2003€A-001468, 2006
WL 2089308, at **3-4 (Ky. Ct. App. July 28, 2006)n fact, the Management Agreement
specifically catemplates the possibility that either party could defadee{igmt. Agmt., 8

13.) DMI alsocontributed to the frustration onpossibility by terminating the Management
Agreement Finally, DMI has not demonstrated that it was incapable of purchidsgrgar from
the LuxuryMotorsO’Hare dealership itsednd delivering it to Tahjror otherwise making Tahir
whole byrepaying him ircash. Thus,neither the fact that Tahir paid IAM nor the fact that DMI
attempted to forcéAM to performas requiredinder the Management Agreement excuses
DMTI’s performance under the Purchase Agreement. Tabintitled to summary judgment
against DMI on his claim for breach of contract.

The court acknowledges that such a holding may appear unfair td&use it never
received any money from Tahir. DMlowever, entered into a contractual arrangement with
IAM thathad attendant risks. One of those risks was that IAM would not fulfill its oioliggat
under the Management Agreement. DMI cammaw use IAM’s failure to perform as a defense
to Tahir's claimsput DMI has reourse against IAM for breach tfe Management Agreement.
In fact, DMI has asserted such claims against IABeedkt. 145 (DMI defendants’ cross claims

against IAM for breach of contrggt
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B. IAM , Hoppe, and MK Fund

IAM’s liability for breach of the Purchase Ordems on whether DMI acted as IAM’s
agent in entering into the Purchase Ordetf IAM acted as an undisclosed principal, it may be
liable for breach of contracSee Vander Wagen Bros. IncBarnes 904 N.E.2d 663, 665, 15
lIl. App. 3d 550 (1973) (either agent or previously undisclosed principal may befbableach
of contract)?® It is unclear from the facgsresentedvhether IAM had the right to control DMI's
manner and method of work as is required to find a principal-agent relationship undes Illi
law. Tahir and the DMI defendants contend that DMI had to obtain IAM’s approval before
purchasing or selling any catsut the Hoppe defendants dispute this characterization and point
to the terms of the Management Agreement, which are ambigudeasdk{. 175 at 6, 1 20.)
Section 4 “authorizes” IAM to “supervise the sale and disposition of any new or usad mot
vehicles” but does not discuss whether IAM had the right to control all sales and dispositions or
whether DMI could override IAM’s decisions. (Mgmt. Agnat,8 4.) Other provisions of the
Management Agreement indicate that DMI may have been able to exeriseagntrol over its
operations. For example, section 3 of the Management Agreement allows |1AMHardes
DMI employees, “subject only to the general supervision and control of the boardobd rdiref
[DMI].” (Id., 8 3.) Making all inferences in fanr of IAM as the non-movant, the court cannot

find that the Management Agreement provided IAM with the ability to control &Mequired

9 Because DMI was a “disclosed” principal and there is no evidence that IAM agresgdog
liability for its acions as DMI's agent, IAM cannot be held liable if it was simply acting as agent for
DMI. See Am. Design Grouh996 WL 41698, at *1.

?llinois courts have held that if a plaintiff succeeds in obtainingrjuelg against both an
undisclosed principalral the agent, the plaintiff must elect which party to take judgmentsig&iee,
e.g., Johnson. Fischer, 247 N.E.2d 805, 807, 108 Ill. App. 2d 433 (1969). As summary judgment only
is being entered against DMI, this is not an issue at this stagedagbe
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to find IAM acted as DMI’s principal® Thus, the court cannot grant summary judgment against
IAM on Tahir's breach o€ontract clainf?> The court also denies Tahir's motion for summary
judgment against Hoppe and MK Fubnecause his claims against them are derivative of the
claims against IAM.
I. Prejudgment Interest

Tahir requests that the court include prejudgment interest in its judgment, oiting th
lllinois Interest Act, 815 Ill. Comp. Stat. 2058, seq In diversity cases, “federal courts look to
state law to determine the availability of (and rules for compgprejudgment interest.”
Medcom Holding Cov. Baxter Travenol Labs., Inc106 F.3d 1388, 1405 (7th Cir. 1997)
(quotingMatter of Oil Spill by the Amoco Cadi@54 F.2d 1279, 1333 (7th Cir. 1992)T.he
lllinois Interest Act provides for the award of interest when money is withlyedeh b
unreasonable and vexatious delay of payme@téssv. Recreation Servs., Inc/95 N.E.2d
817, 858-59, 341 Ill. App. 3d 149, 277 Ill. Dec. 149 (2003). An award of prejudgment interest
may be made the sound discretion of the trial court but, in order for interest to be awarded, the
amount due to the plaintiff must be “a fixed and easily calculated amount due framoa de
creditor relationship that has come into existence by virtue of a written insttlinherat 859

see also Mutual Serv. Cas. Ins. @oElizabeth State BanR65 F.3d 601, 629 (2001) (finding

% The court notes that additional facts may aid in determining IAM’s albdligontrol DMI,
including the provisions of the purchase agreement between DMitdopp dated March 18, 2009. The
court has not been provided with a copy of the agraeared thus must infer that IAM’s right to control
DMl is restricted tahe relationship aset forth in the Management Agreement.

22 Although Tahir asserts a breach of contract claim against IAM, the undefidyitsgseem to
point tothe equitableéheory ofunjust enrichment. IRaintree Homes, Inw. Village of Long Grove807
N.E.2d 439, 445, 209 Ill. 2d 248, 282 Ill. Dec. 815 (2004), the lllinois Supreme Court found, “Here,
plaintiffs have no substantive claim grounded in tort, contract, tutetaherefore the only substantive
basis for the claim is restitution to prevent unjust enrichmddt;’see also Cleary. Philip Morris Inc.,
656 F.3d 511, 519 (7th Cir. 2011) (discussing unjust enrichment claim under lllinoiSkEnnax.
Colovos No. 13 C 5430, 2014 WL 644568, at *2 (N.D. Ill. Feb. 19, 2014) (c@iegryand allowing
plaintiff to proceed with unjust enrichment clainBut becauséhis claim has not been asserted by Tahir,
the court is constrained to its analysis under Tahiésch of contract claim.
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contracts qualify as “written instruments” for the purpose of the Inteidkt Ahe Interest Act
specifies a interestate of five percent per year fal moneys due under any written
instrument. 815 Ill. Comp. Stat. 205/R.a contract counterparty htsled toperform,
prejudgment interest may be awarded in the amount paid for such perforr@aecAmeritech
Info. Sys., Incv. Bar Code Resinc., 331 F.3d 571, 574-75 (7th Cir. 2003) (affirming award of
prejudgment interest on amount paid by plaintiff to defendant for services thatevere
performed).

In thiscasean award of prejudgment interest at the rate pérsent per year on the
$115,197 paid by Tahir is appropriat@eterest shalaccruefrom the date of Tahir’s first written
demand for payment on September 29, 2009 until the date of the judgment.

[I. Liability of Hoppe and MK Fund

The courtneednot address Tahir's motion for summary judgment against Hoppe and MK
Fundbecause his claimegainst thenare derivative othe claims againdAM and thecourt has
denied summary judgment against IAM. Hoppe and MK Fund, howssgayatelynove for
summary judgment in their favor, arguing that there is no evidence to supporpeekailg or
alter ego claimo hold them liabl@ven if IAM is found liable®

Veil-piercing claims are governed by the law of the state of the corporation wdibise
sought to be pierceddn Command Video Corp. Roti, 705 F.3d 267, 272 (7th Cir. 2013). In
this case, Tahir seeks to pierce the veil of IAM, an lllinoigtkeh liability companyto hold

Hoppe and MK Fund liable. Although IAM is not a corporation, similar peteing stadards

% While Hoppeis a member and manager of IAMK Fund isa separatélinois limited liability
company of which Hoppalsois both a member and manager. “[A]lthough usually it is the corporate vell
between the parent corporation and its subsidiary that is pierced, cayrédsn pierce the corporate veil
between two affiliated, or ‘sister,” corporationsTower Investors, LL®. 111 E. Chestnut Consultants,

Inc., 864 N.E.2d 927, 941, 371 lll. App. 3d 1019, 308 lll. Dec. 686 (2007) (d¢vaig Bank of Chicago
v. Baker, 427 N.E.2d 94, 101, 86 Ill. 2d 188, 56 Ill. Dec. 14 (1981)).
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apply to corporations and LLCsld. at 269;see alsdVestmeyev. Flynn, 889 N.E.2d 671, 678,
382 1ll. App. 3d 952, 321 Ill. Dec. 406 (2008).

To pierce the corporate Veinder lllinois law, a plaintiff must show “such a unity of
interest and ownership that the separate personalities of the corporation and/itieahdo
longer exist, and that adherence to the fiction of separate corporate exmgbeidtsanction a
fraud or promote injustice.SealLand Servs., Ino.. PepperSource 993 F.2d 1309, 1311 (7th
Cir. 1993) (internal quotation and citation omitted). “[T]he decision whether to didrégar
corporate form to impose liability is fact intensivd.aborers’ Pension Fund. Lay-Com, Ing.
580 F.3d 602, 610 (7th Cir. 2009)0 determine whether there is a unity of interest such that the
corporate form should be disregarded, courts consider the following factors, amosg @ther
inadequate capitalization; (2) insolvency of the debtor corporatipfai(@re to observe
corporde formalities; (4)non-functioning of the other officers or directors; (5) absence of
corporate records; (6) commingling of funds; (7) diversion of assets from th&aton by or
to astockholder or other person or entity to the detriment of cred{@yr&ilure to maintain
arm'’s length relationships among el entites; and (9) whether the corporation is a mere
facade for the operation of the dominant shareholdeegs. Gass. Anna Hosp. Corp911
N.E.2d 1084, 1091, 392 Ill. App. 3d 179, 331 lll. Dec. 854 (2Q6€gtion omitted) Further,
“lllinois law endorses veil piercing to avoid unfair enrichment, permittingteator of a
liability and cause of the inability to meet that liability to escape responsifjilitWfachovia
Secs., LLGv. Banco Panamericano, Inc674 F.3d 743, 756 (7th Cir. 2012).

Tahir hasprovided the court with little information with respect to his-yedrcing

claim.** The thrust of Tahir's case for vaiiercing is that Hoppe diverted funds from IAM to

4 Tahir argues that it requested, but did not rexeiscovery on some of these issuedee(lkt.
176 at 4.) To the extent that Tahir is not able to support his case ttiee-oppe defendants’ failure to
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himself and MK Fund shortly after the Management Agreement terminated. Hibipfie that
these transfers were made but contends that they were made for valid coosiddrair has
presented no evidence regarding IAM’s capitalization or solvency but, makisoniele
inferences in favor of Tahir, the court presumes that Biitdgipe’s purchase of DMI fell through,
IAM no longer had any operational purpose and the subsequent transfers to pajitoffscre
likely depleted its account almost completeljurthermore, it is clear that Tahir's payments
unjustly enriched Hoppe and his companies and it may be improper to allow |ANGrate
form to shield them from liabilityln light of these facts and inferences, the court finds there is a
genuine issue of material fact with respect to whether IAM’s corporatedoonid be
disregarded.The courthus denies the Hoppe defendants’ motion for summary judgment in
favor of Hoppe and MK Fund.
V. IAM’s Violation of the Consumer Fraud Act

The Hoppe defendants move for summary judgment in favor of IAM on Tahir’s claim for
violation of the Consumer Fraud Act. To succeed on a claim for deceptive practieeshend
Consumer Fraud Act, Tahir must shtfd/) a deceptive act or practice by the defendant; (2)
defendant’s intent that plaintiff rely on the deception; and (3) the occurrence of tpéatese
the course of conduct involving trade or commercéekmarv. Direct Am. Marketers695
N.E.2d 853, 860, 182 lll. 2d 359, 231 Ill. Dec. 80 (1998).

Tahir’s claim fails because he does not show that IAfl@nded that Tahir rely on any
deceptive act in consummating his purchase of theTalir does not point to any affirmative
misrepresentation made by IAM. He argues that he was deceived because heawasenof

the Management Agreement and DMi#dationship with IAM. Tahicontends that had he

comply with discovery requestthis is an issue that should have been raised during discexdch
closed on March 6, 2013Tahirdid not filea motion to compel the Hoppe defendants to anbiser
discovery requests.
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“been aware that IAM was managing the dealership and was the only parthenability to

sell him the car, he would not have entered into a salesacbsblely with ‘Bentley Gold

Coast.” (Dkt. 176 at5.) There is no evidence, however, that IAM inteaidéhe time of the
transaction to tak&ahirs moneywithout delivering a car. The facts adduced by Tahaw
instead that IAM intendeatcarry hrough with the sale of the car but failed to do so after the
Management Agreement was terminased the deal to purchase DMI fell througBee Stern

v. Great Western Banl©59 F. Supp. 478, 486 (N.D lll. 1997) (finding second element of
deceptive pradates claim lacking where defendants did not intend that plaintiff rely on deceptive
practice at time of contracting). As stated in this court’s opinion omdgt®ns to dismiss

this casethecircumstances of Tahir*purchase” do not sound in fraud, but instead support his
breach of contract claimCompare Gehrett. Chrysler Corp, 882 N.E.2d 1102, 1115-16, 379

lll. App. 3d 162, 317 Ill. Dec. 946 (2008) (finding cause of action under Consumer Fraud Act
whereplaintiff was induced to enter a contract by faulty representations of an automobile’s
features)with Langendorf.. Conseco Senior Health Ins. €690 F. Supp. 2d 1020, 1023-24
(N.D. 1ll. 2008) (distinguishingsehrettanddismissing deceptive practices claim where
deceptive practice was tkame conduct forming the basis for a breach of contract)claim
Sunmary judgments granted inAM’s favor on Count Il

V. Liability of Lamborghini Chicago

The Hoppe defendants move for summary judgment on all counts in favor of
Lamboghini Chicago, arguing that its only involvement was the use of its credit eaotuima to
process Tahir's $20,000 deposit, which was returned in full. Tahir does not respond to the
motion and e court agrees with the Hoppe defendants that Tahir hasnmoat®wing that a
claim for breach of contract or violation of the Consumer Fraud Act lies agaimdidrghini
Chicago.
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With respecto Count |, it is undisputed that no contract exists between Lamborghini
Chicago and Tahir, and there is no indicatioat there is an agency relationship between
Lamborghini Chicago and either DMI or IAMVith respect t&Count I, as discussed in the
previous sectionTahir has not asserted any facts that indicate thatlafendant intended to
engage in deceptiaat the time Tahir signed the Purchase Ord@ummary judgment is thus
granted in favor of Lamborghini Chicago on all counts.

CONCLUSION AND ORDER

Based on the motions before it, the court enters judgment against defendawr DMI f
outstanding amounts due to Tahir plus prejudgment interest. The court notes, however, that DMI
has filed cross claims agairiee Hoppe defendants who appear to be ultimately responsible for
Tahir’'s repayment. The court strongly suggests that Mr. Abbas and Mr. Hoppe angageus
discussions regarding repayment of the amounts owing to Mr. Tahir and settlernment of
remaining issues in this case without further expense to themselves or burden owrthithe
parties shall report for a status conference on April 22, 2014 at 11 a.m.

Tahir's motion for summary judgment on Count | (dkt. 162remtedwith respect to
DMI, anddenied with respect to IAM, Hoppe, and MK Fund. Judgment of $115,197, with
interest accruing at 5 percent per ygam September 29, 2009 is entered against DMie
motion of Lamborghini Chicago, 1AM, Hoppe, and MK Fund (dkt. 165) is granted in part and
denied in part: Summary judgment is granted in favor of Lamborghini Chicago; derhied wit
respect to Hoppe and MK Fund; and granted in favor of IAM on Count Il.

Date: March 13, 2014 //I%‘ x %SW
U

.S. District Judge Joan H. Lefkow
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