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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TRUSTMARK INSURANCE COMPANY and )
TRUSTMARK LIFE INSURANCE COMPANY, )

)
Plaintiffs, ) CaseNo.09C 6825
)
V. ) JudgdoanB. Gottschall
)
HARRINGTON BENEFIT SERVICES, INC. )
d/b/a FISERV HEALTH — KANSAS, )

UNITED MEDICAL RESOURCES, INC., and )
UNITED HEALTHCARE, INC., )

)

)

Defendants.

MEMORANDUM OPINION & ORDER

Plaintiffs Trustmark Insurance Compaagd Trustmark Life Insurance Company
(collectively, “Trustmark”) brought thiaction following the breakdown of its business
relationship with defendant Harrington Beihebervices, Inc. (“Harrington”). In its
complaint, Trustmark sought recovery fratarrington, United Medial Resources, Inc.
(“UMR") and United Healthcare, Inc. (“Unit€dunder a variety of contract and tort
theories. The defendants ansageseveral counts of the complaint. Presently before the
court is defendants’ motion to dismiss tle@maining counts, specifically Trustmark’s
claims for breach of fiduciary duty (Cou), inducement to breach fiduciary duty
(Count Ill), and fraud (Count IV).

|. BACKGROUND

According to the complaint, Harringt@and Trustmark had a productive business

relationship for nearly two decades based Harrington’s sale and administration of

Trustmark insurance to groups of ingise most recently pursuant to a 2003
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Administrative Agreement (the “Agreent&n between Trustmark and Harrington.
(Compl. 19.) Trustmark allegedly relied Blarrington, as administiar of a Trustmark
insurance block, to provide Trnsark with accurate data regarding the rate of insurance
claims that Harrington processed and paidtlsat Trustmark could establish proper
premium rates based dmstorical trends. 14. 1 11.) In 2008, United, through its
subsidiary UMR, acquired Harrington anallegedly assured Trustmark that the
Harrington-Trustmark relationship wallcontinue without disruption. Id. 1 12.)
However, according to Trustmark, Harringtoiggedly even before its acquisition by
United) ceased to process claims on a ctersidasis, a problem exacerbated by staffing
shortages brought about by Unitedeiosed austerity measuredsd. (f 13.) Harrington’s
alleged failure to process claims in a gign fashion led to a backlog of unprocessed
claims, a host of violations ¢iie Agreement, losses to Trustmark based on its inability to
set proper premium rates, and nuower violations of state laws.Id( 11 14-18.) The
parties briefly attempted to resolve their dispute amicably, but Harrington and United
allegedly refused to provide Trustmark wilocumentation regairthy claims payment,

leading to the instant litigation.d( 11 21-23.)

[I.  LEGAL STANDARD
Rule 12(b)(6) allows a defendant to seek dismissal of a complaint that fails to
state a claim upon which relief ciwe granted. Fed. R. Ci2. 12(b)(6). In deciding a
Rule 12(b)(6) motion, the court must “constthe complaint in the light most favorable
to the plaintiff, accepting as true all welleplded facts alleged, and drawing all possible
inferences in [the pintiff's] favor.” Tamayo v. Blagojevi¢ib26 F.3d 1074, 1081 (7th

Cir. 2008). Legal conclusions, however, ai@ entitled to any assumption of truth.



Ashcroft v. Igbal556 U.S. |, 129 S. Ct. 1937, 1940 (2009). The plaintiff generally
need not plead particularizddcts, but the factual allegations in the complaint must be
sufficient to “state a claim to relief that is plausible on its face . .Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). As an exoap to the general notice pleading
standard, a plaintiff plading fraud must do swith particularity. SeeFed. R. Civ. P.
9(b); see also DiLeo v. Ernst & Youn@01 F.2d 624, 627 (7th Cir. 1990).

[11.  ANALYSIS

Defendants move to dismiss Trustmarlclaims for breach of fiduciary duty
against Harrington (Count II), inducement lhoeach fiduciary duty against UMR and
United (Count Ill), and fraud against Hiagton and United (Count IV). The court
addresses each claim in turn.

A. Breach of Fiduciary Duty (Count 11)

In their motion, defendants assert thatisimark has not sted a claim against
defendant Harrington for breach of fiduciaiyty because Trustmark’s allegations, even
assumed to be true, do not support the existef a fiduciary relationship, and because
Trustmark seeks recovery of purely economic loss, which recovery lllinois law forbids
pursuant to the Moormari Doctrine. See Moorman Mfg. Co. v. Nat'l| Tank Cd35
N.E.2d 443 (Ill. 1982).

1. Whether Trustmark Alleges a Fiduciary Relationship

Defendants first argue thhkarrington’s relationship with Trustmark was entirely
contractual, and that Harritan undertook no fiduciary dy, whether by contract or
otherwise, with respect to Trustmark. “Tresence of a fiduciary lagionship is that one

party is dominated by the otherPommier v. Peoples Bank Maycre867 F.2d 1115,



1119 (7th Cir. 1992) (cmig lllinois law). Oneparty’s trust in a pative fiduciary is
insufficient, standing alone, to establish duftiary relationshipthe putative fiduciary
must have also gained “influence and superiority” over the other pédty.see also
Hubbard v. Schumake402 N.E.2d 857, 860 (Ill. App. Ct. 198b)Therefore, a fiduciary
relationship “arises only if ‘one person hapased trust and confidence in another who
thereby gains influence andiggeriority over te other.” Burdett v. Miller 957 F.2d
1375, 1381 (7th Cir. 1992) (citing Seventh Circuit and Illinois casedaw).

Trustmark argues that its allegations estatclaim for the existence and breach of
a fiduciary duty because, according to the complaint: Harrington represented Trustmark
to Trustmark’s insureds, inchting Trustmark’s trust of Hangton; Harrngton gained
superior information regarding Trustmark’sumeds and the status of insurance claims
within its purview; and the Agreement statbdt Harrington helgoremiums and charges
that it collected from those insureds for Troark in a fiduciary capacity. (Compl. Ex. A
4,11.C.2)

An initial issue is whether, under lllinois law, commercial relationships in the
insurance industry can be fiduciary in naturaler any circumstances. Trustmark relies
principally on the holding of anleér court in this district it a reinsurer stated a claim

for breach of fiduciary duty against its reinsd arising from the reinsured’s performance

! Courts presume certain relationships, such asattorney-client relationship, to be fiduciary in

nature. See Mutuelle Generale Francaise Vie v. Life Assurance Co. d&&F. Supp. 386, 398 (N.D. III.

1988) (citing lllinois case law). Trustmark does not allege such a relationship here, but rather argues that
Harrington gained superiority and influence in the course of the Trustmark-Harringtoonsigt and
therefore had a fiducigrduty to Trustmark.

2 While motions to dismiss generally allow the consideration only of the complaint, an exception to
that rule allows the court to consider matters that are referenced in the complaint and central to the
plaintiff's claim. See Venture Assocs. Corp. v. Zenith Data Sys. C38.F.2d 429, 431 (7th Cir. 1993).

Here, Trustmark’s claims are based in large part erAtireement between the pas, which is referenced

in and attached to its complaint. The court theeefooperly considers the Agreement in the resolution of

the instant motion.



of its administrative duties garding the insured policies.See Mutuelle Generale
Francaise Vie v. Life Assurance Co. of Rdutuellg, 688 F. Supp. 386, 398 (N.D. lll.
1988) (Shadur, J.). In determining whetliee allegations befor# stated a claim for
breach of fiduciary duty, theéMutuelle court distinguished Ieeen the reinsured’'s
selectionof policies for reinsurance, for whichetltourt found no fiduary duty, and the
administrationof such policies.Id. The court found that, assing the allegations in the
complaint to be true, a fiduciary duty arose from the administration of such policies
because: the reinsured was the reinsurerhiam providing information regarding the
subject policies; the reinsuratbne had information regardjrithe reinsured policies; and
the reinsurance contract noted that the rearstwas entitled to ice its ‘highest faith™
in the reinsured.ld. (quoting contract). Two subsequelgcisions from this court have
declined to find the existence of a fiduciayty arising from instance contracts lacking
the “highest faith” language invoked in tMutuelle decision. See PXRE Reinsurance
Co. v. Lumbermens Mut. Cas. C830 F. Supp. 2d 981, 984 n.2 (N.D. Ill. 200Be also
Int’l Surplus Lines Ins. Co. v. Fireman’s Fund Ins. @ot'l Surplug, No. 88 C 320,
1989 WL 165045, at *5 (N.D. Ill. Dec. 29, 1989). Moreover, bothMiéuellecourt and
theInternational Surplugourt noted that no lllinois appellate court, including the lllinois
Supreme Court, had found that a reinsueamelationship gave gé to a fiduciary
relationship. Mutuelle 688 F. Supp. at 398ge also Int'l Surplys1989 WL 165045, at
*5.

Since those decisions, at least one llknappellate court has recognized that an
insurer's agent owes a fiduciary duty to the insuf®ee Guarantee Trust Life Ins. Co. v.

Gilldorn Ins. Midwest Corp(Gilldorn), 608 N.E.2d 563, 568 (lll. App. Ct. 1992). In



Gilldorn, the agent agreed to forward insuraapglications, certain insurance policies,
and all collections to the insuretd. at 566. The appellate codound that the parties’
relationship, which the contract betwetbe two termed an agency relationshdp, was
fiduciary in nature. Id. at 568. Based on this decisi@nd others recognizing that an
agency relationship givesse to a fiduciary dutysee State Sec. Ins. Co. v. Frank B. Hall
& Co., 630 N.E.2d 940, 946 (lll. App. Ct. 1994Jlinois law imposes a fiduciary
relationship in some circumstances in the insceaindustry, particularly in situations in
which an agency relationship exists.

Defendants argue that no agency relationship is alleged here because the
Agreement between the parties describesriktfon as an independent contractor.
(Compl. Ex. A12 T IX.A.) However, whether agency relationship exists is generally a
fact-centered inquirysee Doe v. Brouillet906 N.E.2d 105, 116 (lll. App. Ct. 2009), and
is not definitively resolved by the labels the parties place on their relationSep.
Daniels v. Corrigan 886 N.E.2d 1193, 1204 (lll. App. Ct. 2008). Therefore, a more
thorough examination of the alleged TrustkaBlarrington relationsipi is necessary to
determine whether Trustmark sufficiently alleges the existence of a fiduciary
relationship.

Trustmark’s assertion thatarrington owed it a fiduciargluty is based, in part, on
language from the Agreement stating that Hagton held certain funds in a fiduciary
capacity for Trustmark. SeeCompl. Ex. A 4 1 C.2.) However, Trustmark does not
allege that Harrington breached its fiduciaiyty with respect to funds it collected;
rather, the allegedly breachéduciary duty is premise@n Harrington’s provision of

information to Trustmark and on Harrington’s processing of claims insured by



Trustmark. As theMutuelle court found, a party may be another’s fiduciary for some
purposes and not others, 688 F. Supp. at [@2&ng open the question of whether the
allegations in this case support the imposition of a fiduciary duty on Harrington related to
its processing of claims.

The question of whether aficiary duty existss generally a question of fasge
Taino v. Sanchez198 N.E.2d 571, 574 (lll. App. Ct. 198&nd, therefore, frequently
inappropriate for resolution on a motion to dismiSee E & J Gallo Winery v. Morand
Bros. Beverage Cp247 F. Supp. 2d 979, 985 (N.D. Ill. 2003). In this case, Trustmark
alleges that Harrington was its agentdathat it trusted Harrington to report the
information obtained by Harrington in an accurate manner. (Compl. {1 10-11.) The
Agreement further states that Harringtonsw@® act only in the “best interest” of
Trustmark. Id. Ex. A 1 T IlLA.1.) Moreover, thé&greement provides that Trustmark
owns the records and data that Harrington generate@&X. A 2 1 11.A.3), that the data
and information that Harrington receiveddonnection with the pasfmance of its duties
under the Agreement was “confidential apdoprietary,” and that Harrington was
obligated not to disclose the informationmake use of it for its own purposesd. EX.

A 10-11 Y VII.B.2))

The complaint and the Agreement, takegether, suggest that Harrington may
have acted as agent for Thmsirk in processing claimend obtaining information from
insureds, and that it assumed the duty toexclusively on Trustmark’s behalf, a duty
indicative of a fiducigy relationship. See, e.g.In re Estate of Lis847 N.E.2d 879, 886
(lI. App. Ct. 2006). The complaint also sugtgethat Trustmark pted confidence in

Harrington, and that Harrington accepted Trustmark’'s trust and thereby gained



superiority. At this early stage, the court cannot conclude that these allegations fail to
state a claim for breach of fiduciary duty.

2. Whether Trustmark Seeks only Economic Loss

Defendants also urge dismissal of Trark’s breach of fiduciary duty claim on
the ground that Trustmark improperly seeks vecy of purely economic loss in violation
of the Moorman Doctrine. See Moorman Mfg.435 N.E.2d 443. IMoorman the
lllinois Supreme Court held that economisdds generally not recoverable in tokd. at
453. This doctrine is subject $everal exceptions, including:

(1) where the plaintiff sustained damage,, personal injury or property

damage resulting from a sudden or damges occurrence; (2) where the

plaintiffs damages are proximately cmd by a defendant’s intentional,

false representatiomng., fraud; and (3) where ¢hplaintiff's damages are

proximately caused by a negligent mneisresentation by a defendant in the

business of supplying information fdahe guidance of others in their

business transactions.
In re Chi. Flood Litig, 680 N.E.2d 265, 275 (lll. 1997) (citifdoorman 435 N.E.2d at
451-52) (emphasis in original). Trustmapkints to a fourth exception, namely, for
economic losses arising from an extra-contralcduty, such as the attorney-client or
accountant-client relationshigsee Congregation of the Passion, Holy Cross Province v.
Touche Ross & Cp636 N.E.2d 503, 514-15 (lll. 1994). litlois courts have expanded
the fourth exception to include other fidusiarelationships, including an insurance
broker-insured relationshipSee Kanter v. Deitelbayr648 N.E.2d 1137, 1140 (lll. App.
Ct. 1995).

Trustmark argues that, based on its clém breach of fiduciary duty and its

fraud claim, discussed further within, iteaplately alleges economic loss pursuant to



both the second and fourth exceptidngiere, the court has found that Trustmark has
stated a claim for breach of fiduciary dutgpnsequently, at minimum, the fourth
exception to theMoorman Doctrine applies. Defendantsiotion to dismiss is denied
with respect to Count I1.

B. Inducement to Breach Fiduciary Duty (Count 111)

Defendants maintain that Trustmark hast stated a claim for inducement to
breach a fiduciary duty against defendadtdR and United. A third party induces a
breach a fiduciary duty and is liable to thetpdo which a fiduciary duty is owed when
it: (1) colludes with a fiduciary in committingkaeach of duty; (2) ind&s or participates
in such a breach; and (3) obtains the benefits from that brd2ahl H. Schwendener,
Inc. v. Jupiter Elec. Cp.829 N.E.2d 818, 827 (lll. App. Ct. 2005). According to
defendants, Trustmark’s Count Il fails hobecause Trustmark has failed to allege
adequately a breach of fidugyaduty, and because Trustrkanas failed to allege that
UMR and United knowingly accepted beitefresulting from any such breach.
Defendants’ first argument fails becaused&sussed in section Ill.A above, Trustmark
has adequately alleged a fiduciary relattops With regard to defendants’ second
argument, Trustmark notes that its comglaiontains the allegation that United and
UMR benefitted Harrington’s breach finaally, “saving moneyby refusing to hire

additional claim handling employees.” (Cpin{ 38.) This allegation sufficiently

3 As defendants argue, the third exception toMleermanDoctrine applies only to businesses that

have the principal role of providing information for the guidance of others, and does not apply to
businesses that supply information in a manner incadi¢atthe provision of other products or services.
See First Midwest Bank, N.A. v. Stewart Title Guar, 843 N.E.2d 327, 334-35 (lll. 2006). Trustmark
does not urge the application of this factor to itsaloh of fiduciary duty claim ainst Harrington here, and

the complaint and the Agreement suggest that Hgmmprovided Trustmark not only with information

but also with services, such as oigiprocessing and premium collection.



alleges that United and UMR benefited froimustmark’s alleged breach, and defendants’
motion to dismiss is consequentlyngked with respect to Count 111
C. Fraud (Count 1V)

Finally, defendants seek dismissal ou3tmark’s fraud claim, brought against
defendants Harrington and United, on the grouthdd it alleges only failure to keep
contractual promises, not frauahd that it has not pled witbarticularity as required by
Federal Rule of Civil Procedure 9(b). Aefendants argue, an unfulfilled promise to
perform an act, even if the promisor doesint¢nd to keep the promise when he makes
it, is insufficient to constitute fraudSee Nat'l Wrecking Co. v. Midwest Terminal Corp.
601 N.E.2d 999, 1007 (lll. App. Ct. 1992). Inpesse, Trustmark points to allegations
that, well after it entered into the Agreement, defendants misrepresented the size of
Harrington’s backlog of claims, then repeased that Harrington’s backlog of claims
“was being reduced to normal or close tomak levels when, in fact, that was not the
case....” (Compl. 144.) These misrepnes#ons are not simply a contractual promise
that defendants later did not keep, but ratheepresentation regarding the present state
of a backlog of claims.

However, these allegations are not phath particularity as required by Federal
Rule of Civil Procedure 9(b). Rule 9(b) requires that fraud be pled with particularity
which, according to the Seventh Circuit,¢ans the who, what, when, where, and how”
of the fraud. DiLeo, 901 F.2d at 627. Trustmark urgdet this standard should be
relaxed in this case, noting that in caseslving complex fraud, courts have required
less particularity. Mutuelle Generale688 F. Supp. at 393. However, even if the fraud

alleged in this case is complex, “the complaint must, at minimum, . . . ‘state the time,

10



place, and content of the alleged coamications perpetrating the fraud.”Midwest
Grinding Co. v. Spitz2976 F.2d 1016, 1020 (7th Cir. 1992) (cit@gaue Mill Dev. Corp.

v. Colonial Bank & Trust Cp927 F.2d 988, 992 (7th Cir. 1991)). Trustmark must plead
who made the representations at issue, wiheyywere made, and by what means, but has
not done so. Consequently, defendants’ mosogranted in part ith respect to Count
V. Because Trustmark may be able to rdynthis deficiency, dismissal will be without
prejudice.

Trustmark also asserts that it has staterlaim for fraud bsed on an additional
alleged misrepresentation that, at aeetng between defendants and Trustmark,
defendants “affirmatively represented to Troark that Defendants . . . would continue
the business relationship between Defemd&larrington and Trustmark without
disruption, Defendant Harringh would continue to progie superior service to
Trustmark and its insureds, and nothing woaldhnge in the parties’ relationship to
Trustmark’s detriment.” I¢l. 1 48.) These latter represeraas are, at best, promises to
act, not representations adct, and as a consequence would normally be unactionable
due to the bar on promissory fraud. Trustmark notes, however, that the bar on
promissory fraud actions is subject &m exception “where the false promise or
representation of intention @fiture conduct is the scheme or device to accomplish the
fraud.” Bower v. Jones978 F.2d 1004, 1011 (7th Cit992) (citing lllinois law)
(internal quotation marks omitted). The “sae” exception applies to promissory fraud
claims in which a party relies to itetriment on the promise at issud. This exception

also requires more than just a single breagirechise; the defendantust have engaged

11



in a “pattern of fraudulent acts.Speakers of Sport, Inc. v. ProServ, Jric8 F.3d 862,
866 (7th Cir. 1999).

Here, Trustmark alleges that UniteddaHarrington executives made a single
group of promises regarding the future oé tharties’ relationship, and that Trustmark
reasonably relied on those promises to its detriment. (Compl. Y 48, 53.) Because the
court dismisses without prejudice Trustkiar other fraud allegations regarding the
defendants’ representationsoat the state of the claims backlog, defendants’ executives’
allegedly fraudulent promises currently staaddne and therefore do not describe the
requisite pattern of fraudulematcts. However, Trustmark has been granted leave to re-
plead defendants’ alleged misrepresentatiegsrding the claims backlog. Taken with
the executives’ alleged misrepresentationsisimark may be abl® plead allegations
suggesting a pattern of fraudulent acts. &fme, Trustmark’s reni@ng allegations in
Count IV are dismissed without prejudice.

V. CONCLUSION

For the reasons stated above, defendamistion to dismiss is granted with
respect to Count IV and denigdth respect to Counts Il anlld. Trustmark is granted 21
days to re-plead in a manransistent with this opinion.

ENTER:
K

JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: June 15, 2010
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