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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANTHONY J.TALMO )
)
Paintiff, )
)
V. )

) CASENO.09C 7112

MICHAEL J. ASTRUE, Commissioner )

of the Social Security Administration, ) Judge Robert M. Dow, Jr.

)
Defendant. )
)

MEMORANDUM OPINION AND ORDER

This matter is before the Court on a motiongammary reversal [11], filed by Plaintiff
Anthony J. Talmo, seeking judicial review af decision of Defendant Michael J. Astrue,
Commissioner of the Social Seity Administration, denying Talwis application for disability
insurance benefits (“DIB”) and supplemental securigome (“SSI”). Plaintf asks the Court to
reverse the decision of the Administrative Ldwdge denying him benefitwr, alternatively,
remand for further proceedings. Defendafitd a memorandum in support of the
Commissioner’s decision [31]. For the followi reasons, the Court remands this matter for
further proceedings consistamith this opinion.
l. Procedural Background

On March 9, 2007, Plaintiff applied for a pmi of disability, disability insurance
benefits, and supplemental satuincome alleging an onsetate of January 20, 2005. See
Administrative Record at 387-93, 394-99 Plaintiff's applications were denied initially and

upon reconsideration, and a request for heanag timely filed. OrApril 13, 2009, Plaintiff

1 Unless otherwise indicated, all refeten in Sections | and Il refer to the administrative record in this matter.
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appeared and testified at a hearing beforédministrative Law Judge ALJ”). R. at 370-84.
In a decision dated May 14, 2009, the ALJ entexrgdrtially favorable decision, which included
the following findings:

1. The claimant met the insured status requimnef the Social Security Act on January
20, 2005, the alleged onset of disability, and f@ssubsequently engaged in substantial
gainful activity (20 CFR 404.1520(b), 404.158tseq, 416.920(b) and 416.9t seq).

2. The claimant has a severe spinal impairtn@long with hypertesion and obesity (20
CFR 404.1520(c) and 416.920(c)).

3. From January 20, 2005 through May 26, 2006, themant’s spinal impairment met the
criteria of section 1.04 of 20 CFR P4fi4, Subpart P, Appendix 1 (20 CFR 404.1520(d)
and 416.920(d)).

4. The claimant was under a disatyil as defined by the Soci&ecurity Act, from January
20, 2005 through May 26, 2006 (20 CFR 404.1520(d) and 416.920(d)).

5. Medical improvement ocected as of May 27, 2006 (20 CFR 404.1594(b)(1) and
416.994(b)(1)(i)).

6. Since May 27, 2006, the claimant has notd hen impairment or combination of
impairments that meet or medically equals an impairment listed in 20 CFR Part 404,
Subpart P, Appendix 1 (20 &404.1594(f)(2) and 416.994(b)(5)(i).

7. As of May 27, 2006, the claimant had expecieth medical improvement related to the
ability to work because he no longer hasimpairment or combination of impairments
that meets or medically equals &sting (20 CFR 404.1594(c)(3)() and

416.994(b)(2)(iV)(A)).



8. Since May 27, 2006, the claimant has tesidual functional capacity to perform
sedentary work, as defin@d20 CFR 404.1567(a) and 416.967(a).
9. Through May 27, 2006, the claimant remainedajpable of performig past relevant
work (20 CFR 404.1565 and 416.965).
10.The claimant, born on December 22, 1981, is defined as a younger individual at all times
relevant (20 CFR 404.1563 and 416.963).
11.The claimant has at least a higihsol education (20 CFR 404.1564 and 416.964).
12. Transferability of job skills is not materiab the determination of disability because
using the Medical-Vocational Rules as a feamork supports a finding that the claimant
is “not disabled,” whether or not he hmansferable job skills (See SSR 82-41 and 20
CFR Part 404, Subpart P, Appendix 2).
13.Since May 27, 2006, considering the claimarmtige, education, wk experience, and
residual functional capacity, he has been able to perform a significant number of jobs in
the national economy (20 CFR 40860(c), 404.1566, 416.960(c), and 416.966).
14. The claimant’'s disability endedn May 27, 2006 (20 CFR 404.1594(f)(8) and
416.994(b)(5)(vii)).
R. at 341-53.
Plaintiff sought review of th ALJ’s decision and the AppsaCouncil denied his request,
leaving the ALJ’s decision the final decisiontbe Commissioner. R. dt-5. Plaintiff now
seeks judicial review of the final decision oetRommissioner of Soci&@ecurity. This Court

has jurisdiction pursuant to 28 U.S.C. § 405(g).



. Facts

A. Background

Plaintiff, born on December 22, 1981, was twenty-two years old at the time he applied for
DIB and SSI. R. at 387. Plaiff reported a tenth-grade eduaati R. at 421. He has worked
cleaning floors, stocking shelves, receiving rharalise, doing roofing gtallment and shipping-
receiving for a printing company. R. at 416-17, 424.

B. Medical Evidence

On January 20, 2005, Plaintiff suffered a banjury while at work at a printing
company. R. at 315-16. Five days later, Plaintiff had an MRI of his lumbar spine, which
revealed herniation of the L4-L5ati to the right side and hernaitiof the L5-S1 disc to the left
side. R. at 493. In Augug2005, Plaintiff underwent anoth@iRI that revealed minimal
indentation upon the thecal sac on the right at Plahd L2-L3 possibly due to minimal bulging.

R. at 489. Additionally, at L3-L4 the MRI showadliffuse disc bulge along with a new central
tiny disc herniation. R. at 490. This did not result in any spinal stenosis and no definite neural
foraminal narrowing was appreciated. R. at 490. At L4-L5, there was a right-sided herniation
effacing the right L5 nerve root and L5-S1 adlae a left-sided disc herniation compressing the
left S1 nerve root. R. at 490.

On September 13, 2005, Dr. Craig PoppDatnor-Community Hepital performed a
microscopic lumbar discectomy at L5-S1 left do®tS right. R. at 573. A subsequent MRI
revealed a small amount ofsdi material in the right pacentral region, which may cause
minimal mass effect in the remi of the right latedarecess. R. at 600. In October 2005,
Plaintiff stated that the pain in this right legs worse than before the surgery, which Dr. Popp

attributed to a large osteophyte that was takemdowsteriorly on the right side. R. at 597. Dr.



Popp noted that his left sideas significantly betterld. His treatment included physical therapy
sessions that were terminated in Novem®005, prior to completion. R. at 503.

In December 2005, Dr. Popp performed a lumivgelogram with CT of the lumbar
spine & 3-D image reconstruction. R. at 571.isTievealed bulging discs and spurs at L4-L5
and L5-S1. There was no central spinal stenosifocal foraminal stenosis, but there was
compression on the descending portodrihe right L5 nerve root aneft S1 nerveroot. R. at
572. Plaintiff continued to complain of baphin through March 2006. R. at 588. He was
diagnosed with post laminectomy syndronhé. His treatment included a revert loading lumbar
spine braceld.

In April 2006, Plaintiff was stilcomplaining of pain, primarily in his back, and Dr. Popp
indicated that a Functional CajigicEvaluation (“FCE”) would be Hpful. R. at 587. The FCE
was conducted on April 12 and 14, 2006 by Stacey Benaehysical therapist. R. at 633.
Bennett concluded that Plaintsf'lifting ability was in the s#entary to light physical demand
level and that Plaintiff was gerally deconditioned with limited endurance. R. at 632. Bennett
also noted that Plaintiff had a decreagel®rance for staticsitting and standing.ld. She
identified his static sitting and standing toleza as 6-33% of an eight-hour workday each, and
that he could walk for 6-33% of an eigmur workday. R. at 636Bennett recommended a
work conditioning program. R. at 633.

Dr. Popp examined Plaintiff after his FCER. at 586. Plaintiff remained unchanged
regarding reflexesld. Bilateral Achilles, wrist extensioplantar flexion and EHL were all 2+
which is normal. Dr. Popp noted that the FCE stabWIaintiff to be capable of a light sedentary

job and recommended work hardening, vahiir. Popp thought would be helpful.



During an evaluation of Plaintiff on May 28007, Dr. Popp noted that a sedentary job
with vocational rehabilitation and pamanagement would be benefictal Plaintiff. R. at 584.
Additionally, Dr. Popp stated that he felt Pigif had reached Maximum Medical Improvement
(“MMI”) and that any type of surgical interventiavould not be beneficial. R. at 584. Dr. Popp
reported that Plaintiff could penfm a sedentary job as definedthg U.S. Department of Labor.
R. at 615.

One year later, in May 2007, Dr. Roopa KrK@erformed a consultative examination of
Plaintiff. R. at 749-53. Plaiift stated that he htha history of low backain, hypertension,
headaches, drowsiness, right eye near toiadhess, depression and anxiety. R. at 750.
Plaintiff stated that medicatiomd physical therapy did not helgtivthe pain in his back which
continued to radiate to hisflduttock and both legsld. He stated the pain is aggravated with
activity. Id. Dr. Karri performed a musculoskeletalaexnation, which reveatl that Plaintiff
was able to get on and off the exam table. aR751. He could not walk fifty feet without
support. Id. Plaintiff walked with a cane and could rmgel/toe walk or squat. R. at 752.
Plaintiff's grip strengthwas normal and he could make fists and oppose fingers.He had
normal range of motion in his shoulders, elbowsstsr hips, knees, ankles, and cervical spine.
Id. His range of motion in the lumbar spine was limitédl. Dr. Karri concluded that Plaintiff
had a history of low back pain with markedlgcreased range of mati and required a cane to
walk. Id. Additionally, he had right eye blindnesscondary to a prior injury, a history of
depression and anxiety which svamproved with Paroxetine, lastory of hypetension which
was improved with medication and morbid obediy.

On September 24, 2007, Dr. Richard Bilinsky, parg to an Illinois Request of Medical

Advice, submitted that he reviewed all of thedewice in the record and affirmed the RFC dated



June 13, 2007 as written. R. at 777-79. Additionally, Terry McConnell, Disability Examiner,
recited medical information from the Juf8, 2007 RFC assessmernR. at 448. McConnell
concluded that given the medicatords, sedentary work mus# considered. R. at 448.

C. TheHearing on April 13, 2009

At the time of the hearing on April 13, 2009aintiff was twenty-sevegears old. R. at
314. Plaintiff testified that hevas still having a lot of back discomfort and that the physical
therapy and work hardening did nalp. R. at 319. He also statidwdt he always$eels pain in
both of his legs.ld. Plaintiff testified that he had trould¢éanding in the shower after five to ten
minutes. He drives a car andegoalone to the store about dimee per month. R. at 321. At
home, he watches his son and eitsthe couch. R. at 323. Hestified that he can comfortably
lift five pounds and can wal&pproximately 50 to 100 feetd. He stated he could walk a flight
of about five steps but chooses elevatrd has pain when sitting for a long timigl. At the
time of the hearing, Plaintiff was taking Pasak anxiety and depression and Diovan for high
blood pressure. R. at 322. He testified thatralVée feels as thoughitiys are getting worse.
R. at 323.

The ALJ found that Plaintiff is capable wfaking a successful adjustment to other work
that exists in significant numteein the national economy. Dng the hearing, the ALJ posed a
series of hypothetical questiottsa vocational expert (“VE”), fomas Gustloff. First, the ALJ
asked the VE to consider an individual witle tteame work experience, age, and education level
as Plaintiff. R. at 329-30. Thhypothetical individual had bldness in his right eye and was
limited to light and sedentary work. R. at 33Ble was also subject to postural limitations
against climbing ladders, ropes, or scaffobr more than occasial balancing, kneeling,

stooping, crouching, crawling, and chimg of ramps and stairdd. The VE testified that this



hypothetical individual could pesfm work as a stock clerk, wre there ar®4,210 positions
available in the Chicago Metropolitan area,asr an expediting clerk, where there are 8,030
positions available in the Chicafytetropolitan area. R. at 330-31.

Next, the ALJ added the limitation that the hypaitcal individual needed to be able to
alternate sitting and standingrpelically and should not be gaired to stand for more than
twenty minutes or to sit for more than forty minutes at a timeatR31. The VE testified that
this additional restriction required a sedentgob compared to the light level positions
previously identified. R. at 331The VE noted that the Plaifitiwould be limited to sedentary
and unskilled positionsld. To this hypothetical, the VE tdgd that thisperson would be
capable of performing work as (1) a prodantivork, where there are 20,830 general production
work positions available, (2) a final assembiehere there are 11,880 positions available, or (3)
an electronic assembler, where there are 6,150i@usavailable. R. at 331-32. All positions
that the VE testified to are in the iCago Metropolitan area. R. at 332.

1. Standard of Review

The Social Security Act authorizes judiciaview of the final decision of the agency and
indicates that the Commissioner’s factual fimg# must be accepted as conclusive if supported
by substantial evidence. 42 U.S.C. § 405(g). Thuurt reviewing the findings of an ALJ will
reverse only if the findings are not supported by wutigl evidence or ifhe ALJ has applied an
erroneous legal standard. SBeiscoe v. Barnhart 425 F.3d 345, 351 {7 Cir. 2005).
Substantial evidence consists of “such relevantience as a reasonable mind might accept as
adequate to support a conclusiokRichardson v. Perale€02 U.S. 389, 401 (19713chmidt v.
Barnhart 395 F.3d 737, 744 (7th Cir. 2005) (quoti@gdgel v. Barnhart345 F.3d 467, 470

(7th Cir. 2003)).



A court reviews the entire administrative regdut does not reconsider facts, re-weigh
the evidence, resolve conflicts in evidence, decguestions of credibility, or substitute its
judgment for that of the ALJSeeBoiles v. Barnhart395 F.3d 421, 425 (7th Cir. 200®)tifford
v. Apfe| 227 F.3d 863, 869 (7th Cir. 200Bytera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999).
Thus, the question upon judicial review of an Alfihsling that a claimant is not disabled within
the meaning of the Social Security Act is not whether the claimaim fsct, disabled, but
whether the ALJ’s findings arsupported by substantial eerece and were made under the
correct legal standard. Séepez v. Barnhast336 F.3d 535, 539 (7th Cir. 2008¢chmidt v.
Apfel 201 F.3d 970, 972 (7th Cir. 2000). If an error of law is committed by the Commissioner,
then the “court must reverse the decision relgasdof the volume of &ence supporting the
factual findings.” Binion v. Chater108 F.3d 780, 782 (7th Cir. 1997).

An ALJ must articulate, at a minimum, hisadysis of the evidence in order to allow the
reviewing court to trace the path her reasoning and to be asslithat the ALJ considered the
important evidence. Sexott v. Barnhart297 F.3d 589, 595 (7th Cir. 200B)iaz v. Chaters5
F.3d 300, 307 (7th Cir. 1995green v. Shalalg51 F.3d 96, 101 (7th Cir. 1995). The ALJ is not
required to address “every pieceedidence or testimony in theaord, [but] theALJ's analysis
must provide some glimpse into the reasgrivehind [the] decision to deny benefitZurawski
v. Halter, 245 F.3d 881, 888 (7th Cir. 2001). The JAmust build an “accurate and logical
bridge from the evidence to his conclusiontBat, as a reviewing court, we may assess the
validity of the agency’s ultimate findings and affoa claimant meaningful judicial review.”
Young v. Barnhart362 F.3d 995, 1002 (7tir. 2004) (quotindgscott 297 F.3d ab95); see also
Hickman v. Apfel187 F.3d 683, 689 (7th Cir. 1999) (citiBgrchet v. Chater78 F.3d 305, 307

(7th Cir. 1996)).



V. Disability Standard

To be eligible for disability benefits, a claimant must establish that he suffers from a
“disability” as defined by the Social Security thend regulations. The Act defines “disability”
as an inability to engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairment that ba expected teoesult in death or that has
lasted or can be expected to last for a omaus period of not lessah twelve months. 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). To fmnd disabled, the claimant’s impairment must
not only prevent him from doing $iprevious work, but considegrhis age, education, and work
experience, it must also prevent him from ejigg in any other typ®f substantial gainful
activity that exists in sigficant numbers in the economy. 42 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B); 20 C.F.R. 88 404.1520(e)-(f), 416.920(e)-(f).

When a claimant alleges a disability, Soc&#curity regulations provide a five-step
inquiry to evaluate whether the claimanteistitled to benefits. 20 C.F.R. 88 404.1520(a)(4),
416.920(a)(4). The steps are: (1) Is the clairragiged in substantialigéul activity? If yes,
the claimant is not disabled, and the claim isiel&; if no, the inquiry mceeds to Step 2; (2)
Does the claimant have an impairment or contimneof impairments thadre severe? If not, the
claimant is not disabled, and thkaim is denied; if so, the inquingroceeds to Step 3; (3) Does
the impairment(s) meet or equal a listed impairtme the appendix to éhregulations? If yes,
the claimant is automatically considered disabiedp, then the inquiry mrceeds to Step 4; (4)
Can the claimant do the claimant’s past relevank®olf yes, the claimant is not disabled, and
the claim is denied; if no, then the inquiry prade¢o Step 5; (5) Candiclaimant perform other
work given the claimant’s residual functional aajpy (“RFC”), age, education, and experience?

If yes, then the claimant is not disabled, anddiaén is denied; if no, thelaimant is disabled.

10



20 C.F.R. 88 404.1520(a)(4)(i)-(v), 416.920(a)(4)(i))-(v); see 8ldloeck v. BarnharB857 F.3d
697, 699-700 (7th Cir. 2004).

At the fourth and fifth steps, the ALJ mustnsider an assessment of the claimant’s
residual functional capacity (“RFC”). “The RFCas assessment of whabrk-related activities
the claimant can perform despite [his] limitationsYoung 362 F.3d at 1000. The ALJ must
assess the RFC based on all thlevant evidence of recordld. at 1001 (citing 20 C.F.R.
8 404.1545(a)(1)). The claimantdre the burden of proving stepne through four, whereas the
burden at step five is on the ALJd. at 1000; see alsdurawskj 245 F.3d at 886Knight v.
Chater, 55 F.3d 309, 313 (7th Cir. 1995).

V. Analysis

Plaintiff argues that the ALdommitted reversible error byl) finding that Plaintiff was
not credible as to his statemenmegarding the intensity, pertgace and limitingeffects of his
symptoms after May 27, 2006; a(®) determining thathe Plaintiff's dis#ility ended on May
27, 2006.

A. Credibility Deter mination

Plaintiff argues that the ALJ erred in determ@that Plaintiff’'s statements regarding his
pain and other symptoms after May 27, 2006 werecredible. The Commissioner claims, on
the other hand, that the ALJ properly considetetevidence to reach a credibility finding and
adequately articulated the reasbesind his determinations. The@t agrees with Plaintiff.

The Social Security Regulations provide tiatmaking a disability determination the
Commissioner will consider a claimant’s statetseabout his or her symptoms, including pain,
and how they affect the claimant’s daily lifedaability to work. See 20 C.F.R. § 404.1529(a).

However, subjective allegations of disalgli symptoms alone cannsupport a finding of

11



disability. Sead. The Regulations establish a two-past for determining whether complaints
of pain contribute to a findingf disability: (1) the claimantnust provide objective medical
evidence of a medically determinable impairmantombination of impairments that reasonably
could be expected to produce the symptamiieged; and (2) oncan ALJ has found an
impairment that reasonably could cause $yenptoms alleged, the ALJ must consider the
intensity and persisteaof these symptoms. 20 C.F.R. § 404.1529(a).

The ALJ must weigh the claimant’s subjecta@mplaints, the relevant objective medical
evidence, and any other evidenof the following factors:

(2) The individual's daily activities;

(2) Location, duration, frequency, and imsgy of pain or other symptoms;

3) Precipitating andggravating factors;

4) Type, dosage, effectivenesadaside effects of any medication;

(5) Treatment, other than medication, felief of pain or other symptoms;

(6) Other measures taken tdigge pain or other symptoms;

(7) Other factors concernirfignctional limitations due tpain or other symptoms.
20 C.F.R. 8 404.1529(c)(3). In making a credibility determination, Social Security Ruling 96-7p
states that the ALJ must consider the rea@sda whole, including objective medical evidence,
the claimant’'s statements about symptoms, any statements orirdtirenation provided by
treating or examining physicians and other pessavout the conditiongnd how they affect the
claimant, and any other relevant eviden&ee SSR 96-7p, 1996 WL 374186 (Jul. 2, 1996).

The Seventh Circuit has maintained a highljedential standard of review regarding an
ALJ’s credibility determination, requiring that thept be overturned unless the claimant can show
that the finding is‘patently wrong.” Prochaska v. Barnhar454 F.3d 731, 738 (7th Cir. 2006).
An ALJ is not required to give full credit to ery statement of pain made by the claimant or to

find a disability each time a claimant statieat he or she is unable to work. $aecker v. Chater

92 F.3d 492, 496 (7th Cir. 1996). However, the mheitgation of credibilityfinding “must contain

12



specific reasons for the finding anedibility, supported by evidence the case record and must
be sufficiently specific to make clear to the mdual and to any subsequent reviewers the weight
the adjudicator gave to the individual's statetseand reasons for that weight.” SSR 96-7p; see
alsoArnold v. Barnhart 473 F.3d 816, 822 (7th Cir. 200Bteele v. Barnhar290 F.3d 936, 942
(7th Cir. 2002). The finding must be support®dthe evidence and mulsé specific enough to
enable the claimant and a reviag body to understand the reasonidgnold, 473 F.3d at 822.

Here, the ALJ’s statement regardin@iRtiff's credibility is as follows:

“After considering the evidence of redorl find that the claimant’s medically

determinable impairments could reasogabé expected t@produce the alleged

symptoms; however, his statements a@ning the intensity, persistence and

limiting effects of the symptoms aret credible beginning on May 27, 2006, to

the extent they are inconsistent withe above residualunctional capacity

assessment, when compared against the objective evidence and evaluated using

factors in SSR 96-7p, in view of, espaty, his non-pursuit of treatment and
noncompliance with medications.”
R. at 351.

This credibility determination is at bestlaoilerplate recital,” which Seventh Circuit has
made clear is not enoudb fulfill SSR 96-7p. Se#lcClesky v. Astrue606 F.3d 351, 352 (7th
Cir. 2010) (finding that a credibility determiman that stated “based on the evidence, the
claimant’'s medically determinable impairmentould reasonably bexgected to produce the
alleged symptoms, but he claimant’s statemeontgerning the intensitypersistence, and liming
effects of these symptoms are resttirely credible” followed by a dissection of the claimants
testimony is reversible error). Hg the ALJ did even less thanMcClesky failing to address in
any meaningful way through the testimony he found not creditle.

The only facts the ALJ cites to in the cratiifp determination are (1) Talmo’s non-pursuit

of treatment and (2) his noncompliance withdisations. While the assessment provides no

further explanation on these two issues, in arextion of the ALJ's decision he does mention

13



the lack of evidence in the record of diwal treatment afteduly 24, 2007, and two DSS
assessments that noted that the Plaintiff wasaopliant with his medication. R. at 350-51.

But the Seventh Circuit has made clear thatevimfrequent treatment dailure to follow a
treatment plan can support agvarse credibility finding, the ALJ “must not draw any inferences”
about a claimant’s condition from this failuretout exploring the claimant’s reasons. SSR 96-
7p; see als€@raft v. Astrue 539 F.3d 668, 679 {7 Cir. 2008);McClesky v. Astryes06 F.3d 351,
352 (2010) (noting the ALJ erred basing an adverseatibility finding on PAintiff's refusal to
take certain drugs because theJAfailed to consider they wefpowerful and expensive drugs
that many people are reluctant to takéfijoranto v. Barnhart374 F.3d 470, 474 (7th Cir. 2004)
(“Although the ALJ need not discussery piece of evidence in the record, he must confront the
evidence that does not supploid conclusion and explain wht was rejected.”).

During the hearing, however, the ALJ did not question the Plaintiff about either his lack of
medical treatment or his noncompliance with medeast noted in the recdr Rather, in response
to questioning by Plaintiff's own attorney, Plaffitexplained that he dishot seek medical care
because his doctor said “there’s nothing elsecdme do” and Plaintiff did not want to continue
paying money “for something that they said theytci” R. at 325. The ALJ failed to consider
this explanation in his determination. Séeave v. Astryes07 F. Supp. 2d 948, 963 (E.D. Wis.
2007) (finding it problematic that the ALJ ralieon plaintiff's lack of treatment without
considering his explatian to justify it).

Regarding the non-compliance with medicationsirRiff testified that he prefers not to
take Norco because it is an addietpainkiller and is “not somethirigvant to take for the rest of
my life.” R. at 326. Importantly, in his t@mination, the ALJ completely disregarded the

assertion that the pain drug that Talmo has opt#do take is a “powerful and expensive [drug]
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that many people are reluctanttéxe or unable to afford.1d. Moreover, Talmo testified that he
does take over the counter medimas for his pain, which the ALdlso ignored in his assessment.
R. at 326. See alddcClesky 606 F.3d at 352 (noting that the ALJ erred when he ignored the fact
that the claimant took over the counter pain roatibns like Advil andTylenol, instead of the
prescription medication, which waspowerful and expensive drugWltimately, these omissions
are detrimental to the Courtbility to assess the ALJ’s credibility determination.

In short, the ALJ’s boilerplate statement netjag credibility, amend# by the note that his
finding is based in Plaintiff’s failure to seatkedical treatment and non-compliance with treatment,
is not enough under SSR 96-7p and Seventh Cip@icedent and lefPlaintiff without the
opportunity to explain himself. EhALJ’s failure to discuss thesxplanations in his decision or
further inquire with the Plaintiffegarding these issues amountsattack of sufficient reasoning
and is reversible error. S&écClesky 606 F.3d at 352\Vindus v. Barnhart345 F. Supp. 2d 928,
946 (E.D. Wis. 2004).

B. Existence of Disability after May 27, 2009

Plaintiff argues that the ALJ erred in determ@that Plaintiff's disability ended on May
27, 2006. Specifically, Plaintiff'allegations amount to threegaments: (1) the ALJ improperly
gave Dr. Popp’s medical and vocational fimgh controlling weight and concluded those
findings were supported by substantial evider(@®;the ALJ failed to make reference to a
specific impairment as required; and (3) #ieJ improperly relied on DDS evidence without
sufficient documentation in the recordadh allegation will be discussed in turn.

1. Reliance on Dr. Popp’s medical and vocational assessment
Contrary to Plaintiff's claim, the ALJ pperly relied on Dr. Popp’s statements that

Plaintiff had reached maximum medical improveinand was capable of sedentary work. As
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Plaintiff's treating physician, Dr.dpp’s opinion regarding the natuaad severity of Plaintiff’s
injuries is entitled to controlling weight asnlg as it is “well-suppaed by medically acceptable
clinical and laboratory diagnosttechniques and is not inconsistewith the other substantial
evidence.” Larson v. Astrug 615 F.3d 744, 749 (7th Cir2010) (quoting 20 C.F.R.
404.1527(d)(2)). Dr. Popp’s conclusion thB&laintiff had reachedmaximum medical
improvement was support by Dr. Karri's musculoskeletal examination in May 2007. This
examination reflected both Plaintiff's medicaliccesses and his confimg weaknesses. The
ALJ addresses both aspects his decision, but ultimately oncluded that the Dr. Karri's
assessment supported Dr. Popp’s conclusion.

Additionally, the conclusion that Plaintiff \g8acapable of sedentary work was supported
by Dr. Karri’'s examination as well as McConnellssiew of the record.R. at 752. While, Dr.
Popp is not a vocational expert, higtation that Plaintiff is capabte sedentary work as defined
by the Department of Labor is relevant to the ALJ’'s determination.USe& v. Astrue 611 F.
Supp. 2d 796, 808 (N.D. Ill. 2009)e{ying on doctor’s findings thahe plaintiff could perform
sedentary work). Contrary to Plaintiffsuggestion, this notation isot the only piece of
evidence reflecting Plaintiff's ability to do sedary work. Namely, the ALJ also relied on the
affirming hearing testimony of the VE. Thestienony of the VE concluded that a hypothetical
individual with Plaintiff's condition could perfan sedentary work. This is evidence that the
Plaintiff's argument ignores which supportseti\LJ’s ultimate conclusion that Plaintiff's
medical improvement is related to his abilitywork. Therefore, the AL did not eriin giving
the opinions of Dr. Popp controlling weightgeeding Plaintiff’'s mdical improvement or
vocational abilities and in finding that Plaintifffeedical improvement wa®lated to his ability

to work.
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2. Reference to speciimpairment

Plaintiff argues that the ALJ erred in ctunding that after May6, 2007, Plaintiff did not
have an impairment or combination of impaintge that meets or medically equals a listed
impairment without referencing any specific impaent. R. at 351. The listings describe
impairments that, as long as specific criteria met, are deemed presumptively disabling. See
20 C.F.R. §404.1525(a). It is the plaintiff’'s burden to prove his conditieets or equals each
criteria in a listing impairmentCruz v. Astrue746 F. Supp. 2d 978, 98Z010). However, the
Seventh Circuit has stated that failure to mention the specific listing coupled with a
“perfunctory analysistould require a remandRibaudo v. Barnhart458 F.3d 580, 583-84 (7th
Cir. 2006).

As noted by the Commissioner, it is evident timathis case the ALJ is referencing the
same impairment that led to Plaintiff's disability prior to May 26, 2007 and merely noting that
the prior impairment no longer ists. Therefore, the ALJ’s failla to mention the particular
listing a second time in the decision, specificallyaference to the pexi after May 27, 2006, is
harmless. Additionally, the AL3’analysis of why Plaintiff ntbnger meets the listing criteria
after May 27, 2006, although sparse, cannot beideresl impermissibly perfunctory. In
discussing Plaintiff's terminatedisabled status, the ALJ notesdiwl evidence from Plaintiff's
treating physician, as well asnflings from Plaintiff's consultative examination, subsequent
medical treatments, and Plaintiff's DDS assessmdihtsrefore, despite a lack of explanation of
how the ALJ weighed these factors, the Plaintiff's argument that the ALJ's determination was

not supported by subst#ad evidence fails.

17



3. Insufficient Documentation

Finally, the Court notes thdhe June 2007 RFC assessmeavtjewed by Dr. Bilinsky
and McConnell and relied upon by the ALJ, is natuded in the recordPlaintiff objects to the
incompleteness of the record as Plaintiff camaspond to documents not of record. Because
the Court remands on other grounds, the Coul¢rsrthat, on remand, the Commissioner locate
the report relied on by the ALJ and ensure that is included in the record.Snd#e v.
Commissioner of Social Securi010 WL 1838366, at *12 (N.D. Ind. May 6, 2010).

C. Remedy

Plaintiff argues that reversal and an awafdbenefits is the mper remedy. In the
alternative, he asks that the matter be remandea@fi@aring before a different ALJ. Ordinarily,
when an ALJ errs, the appropriate remé&lyo remand for further proceedingé/indus 354 F.
Supp. 2d. at 951. The Court will onward benefits if all “essentidactual issues have been
resolved and the record overwhelminglpports a finding of disabilityId.

In this case, the proper remedy ismand. The record athis time does not
overwhelmingly support a finding of disability—thgrimary reason of reversal is the ALJ's
failure to properly consider evidence and testigy and failure to provide sufficient explanation

for his findings.
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VI. Conclusion
For the foregoing reasons, the Court grangniff’'s motion for summary reversal [30]

and remands this matter to the Social Secuédyninistration for furtheproceedings consistent

with this opinion.

Ll

RoberM. Dow, Jr.
UnitedState<District Judge

Dated: May 22, 2012
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