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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CARRIE BROUGHTON-IRVING, BERNARD
NEVEL, ETTA NEVEL, ERSKINE
CARTWRIGHT, PATRICK MURPHY, CHARLES
BARBER, BOB ANDERS, MARILYN ANDERS,
and TERRY KICKERT, Each Individually and
Derivatively on Behalf of HERITAGE
COMMUNITY BANCORPORATION, INC.

Plaintiff,
V. No. 09 CV 7979
JOHN M. SAPHIR, IRA S. NATHAN, JERRY C.
BRUCER, STEPHEN FAYDASH, PATRICK G.
FANNING, AND MARY MILLS,

Honor able David H. Coar

Defendants,

HERITAGE COMMUNITY BANCORPORATION,
INC., an Illinois Corporation,

Nominal Defendant,
and
FEDERAL DEPOSIT INSURANCE

CORORATION, as Receiver of Heritage Community
Bank,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

I ntervenor.

MEMORANDUM OPINION AND ORDER

Plaintiffs Carrie Broughton-Irving, Bernard &, Etta Nevel, Erskine Cartwright,
Patrick Murphy, Charles Barber, Bob Anders, MariAnders, and Terry Kickert (collectively
“Plaintiffs”), individually and on behalf of Hegage Community Bancorporation, Inc., bring an
amended complaint against Defendants John SdphiNathan, Jerry Brucer, Stephen Faydash,

Patrick Fanning, Mary Mills (collectively “Defelants”), individually and in their capacity as
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directors and officers of Heritage Community Bamporation, Inc., for breach of fiduciary duty,
gross management, waste of corporatetasBaud breach of contract, fraudulent
misrepresentation, negligent n@presentation, and violation thfe Illinois Consumer Fraud and
Deceptive Business Practices Act, 815 ILCS 50&i/5eq.

Before the Court is Plaintiffs’ amended tiom to remand [64] (amending motion [18]),
and motions to dismiss filed by Mills [61], NathggY], Brucer [73], Faning [79], Saphir [70],
Faydash [114], and the FDIC [75]. For the reasstated below, Plaintiffs’ motion to remand is

GRANTED. Defendants’ and the FDIC’s motions to dismiss are DENIED as MOOT.

Background

During the relevant period of time, HeritaGemmunity Bank (“Heritage”) was allegedly
under the direction, control, and supervision ofddeants, in their capdies as directors and
officers of the bank’s holding company, HeggaCommunity Bancorpation (“Bancorp”).
Defendants’ improper oversight allegedly exposedtegei to excessively kg loans. Plaintiffs
allege that the resulting lending practices sau#ally violated lending standards and risk

management controls recoged throughout the industry.

Additionally, Defendants allegedly took cath4 million line of credit to purchase 6,100
shares of Bancorp stock at $700 a share — tthie@ctual book value — from Gerald Stewart in
2006. Plaintiffs did not receive prior notice oétbo-called “Stewart Transaction,” which they
allege was a misappropriation®&ncorp funds. Plaintiff Brougbih-Irving subsequently sought

to sell her shares to Heritage Banzéor a similar price, to no avail.

Throughout 2008, Defendant Saphir allegedly nfatke and misleading statements to

certain of Plaintiffs regarding Heritage’s financial status andexglosure, in accordance with



the 2007 Bancorp Annual Report. On Februaty2008, Bancorp shareholders were given the
opportunity to purchase 2,902 shaoéstock at $352.00 a sharelégedly relying on Saphir’s
false representations and the 2007 Annual ReBarher, Mr. Nevel, Ms. Nevel, and Murphy
purchased hundreds of shares at this price.rémaining Plaintiffs, allegedly relying on the

same misinformation, held on to their shares.

In the fall of 2008, the FDIC and lllinoBepartment of Financial and Professional
Regulation (“IDFPR”) issued a Cease and D&3ister, commanding Heritage to refrain from
unsafe banking practices and violasoof laws and regulations. Hege entered into a consent
agreement, amended its loan policies, and creafgan to reduce its coactration of credit in
construction and development loans, speculagatestate loans, and other commercial real
estate. Nevertheless, in a summary seshé&weholders in Janya2009, Bancorp recorded a
loss of $21,813,987.00 for the 2008 fiscal year, capsethrily by loan losses. On February
27, 2009, the lllinois Division of Banking, a parttbé IDFPR, closed Heritage. The FDIC was
appointed receiver. Heritage'ssets were later purchased by MBaficial. Plaintiffs were left

with worthless shares of Bancorp, how a haddcompany deprived of its sole asset.

[. Standard of Review

A. Motion to Remand

If a federal district court has original jadiction over the mattea defendant can remove
a case from state court to thstdict court. 28 U.S.C. § 144Caterpillar Inc. v. Williams482
U.S. 386, 392 (1987). The defendant has the Inunflestablishing federal jurisdiction once it
has been fairly cast into douldrill v. Countrywide Home Loans, Ine&27 F.3d 446, 447 (7th

Cir. 2005). When ruling on a motion to remanad#ral courts shouidterpret the removal



statute narrowly, resolving any doubtfavor of the plaintiff's chaie of forum in state court.”
Schur v. L.A. Weight Loss Centers, i@, F.3d 752, 758 (7th Cir. 2009) (citibgpe v. Allied-

Signal Inc, 985 F.2d 908, 911 (7th Cir. 1993)).

B. Motion to Dismiss

The purpose of a motion to dismiss under Fddeuée of Civil Procedure 12(b)(6) is to
test the sufficiency of a complaimleiler v. Household Finance Coyd01 F.3d 519, 524 n. 1
(7th Cir.1996). To survive the motion, a comiplaneed only describe the claim in sufficient
detail to give the defendant fair notice of th@m and its basis. Fed. R. Civ. P. 8(a)&nll
Atlantic Corp. v. Twomb|\550 U.S. 544, 555, (2007). A plaintiff's factual allegations must
suggest a plausible, rather than mesggculative, entitlement to reliet.amayo v. Blagojevich
526 F.3d 1074, 1083 (7th Cir. 2008&e also Ashcroft v. Ighal29 S. Ct. 1937, 1949 (2009);
Bell Atlantic 550 U.S. at 555. In ruling on a motion to dismiss, the court must construe the
complaint in the light most favorable tcetplaintiff, accepting as true the well-pleaded

allegations, and drawing all reasonaibnlierences in plaintiff's favorTamayg 526 F.3d at 1081.

1. Analysis

A. Procedural Posture
On November 5, 2009, Plaintiffs filed a colaipt in the Circuit Court of Cook County,
seeking relief for the above conduct. Defertddaphir filed a notice of removal on December
23, 2009, whereupon the case came before thist.C8aphir argued that, under the Financial
Institution Reform, Recovery, and Enforcernéwt of 1989 (“FIRREA”), Plaintiffs’ claims

belonged exclusively to the Federaldosit Insurance Corporation (“FDIC”).



The FIRREA provides that:
The [FDIC] shall, as conseator or receiver, and by opéan of law, succeed to--
(i) all rights, titles, powersand privileges of the insured iesitory institgion, and of any
stockholder, member, accountholder, depositificer, or director of such institution
with respect to the institution and tassets of the institution . . . .
12 U.S.C. § 1821(d)(2)(Axee also FDIC v. American Casualty Ce08 F.2d 404, 406 (7th Cir.
1993) (“As the receiver, the FDIC possessethalrights of the Ban&'shareholders, including
the right to sue directors and a#irs.”). According to Saphir, the issue of “the FDIC’s exclusive

standing under FIRREA to asserettlaims plaintiffs have allegen the Shareholder Derivative

Complaint” constituted a federal questioattjustified removal under 28 U.S.C. § 1331.

Plaintiffs filed a motion to remand on Janpa5, 2010. On January 19, the FDIC moved
to intervene, citing its interest in protectingeateclusive authority tbring derivative claims on
behalf of Heritage Bank. This Court granted motion on January 21. anttiffs filed a first
amended complaint on February 11, 2010, and moved to amend their motion to remand on

February 25, 2010.

B. Motionsto Remand and Dismiss

The parties’ arguments for dismissal aathand overlap substantially. Plaintiffs
generally assert that their comiplaonly alleges state law claim®laintiffs further argue that
they should be permitted to proceed in either court because one of the harms alleged — the denial
of the opportunity to sell aefuse shares in an informed manner due to Defendants’
misrepresentations — can be distinguished fF@iC claims becauséconstitutes a “direct

harm” to either Bancorp or inddual Plaintiffs, as opposed to a “derivative harm” to Heritage.



Finally, Plaintiffs make much of the fact thaetRDIC was appointed reger of Heritage, while
Plaintiff's claims are aimed at tltrectors and officers of Bancorp.

As Defendants and the FDIC make abundacidgr, most of Plaintiffs’ attempts to
distinguish their claims from the shareholderive claims now unddahe FDIC’s exclusive
domain fall flat. See Hamilton v. Conle$27 N.E.2d 949, 955 (lll. App. Ct. 2005) (derivative
claim under lllinois law is one in which “the aled injury is inflictedupon the corporation and
the only injury to the slreholder is the indirect harm whichnsists in the diminution in value
of his or her corporate shares . . . Ngathery v. WinfieldNo. 09-cv-631-JPG-DGW, 2010 U.S.
Dist. LEXIS 16852, at *11 (S.D. lll. Feb. 25, 2010) {f{lorder to survive the motion to dismiss,
[plaintiff] must show that he suffered some sorinafividual injury thatis distinguishable from
the indirect injury of devaluation of stockQ@ourtney v. Halleran485 F.3d 942, 950 (7th Cir.
2007) (“[A] ‘direct injury’ for these purposes is dnjury independent of the firm's fate.”);
Crocker v. Federal Deposit Ins. Cor826 F.2d 347, 351-52 (5th Cir. 1987). In addition, the
FDIC notes that addressing Defendants as direetnd officers of Bancorp does not alter the
substance of Plaintiffs’ claims, which largely condemn Defendants for their mismanagement of
Heritage, rather than their miamagement of the holding comparyee Brown v. Tenngy32
N.E.2d 230, 231 (1988) (“A double derivative suit is one wherein a shareholder of a parent or
holding company seeks to enforce a right belogdgo a subsidiary of the parent or holding
company.”);Lubin v. Skow382 Fed. Appx. 866, *3-4 (11th Cir. 201@®here plaintiffs failed to
allege “harm to the Holding Company thatistinct from the harm the Holding Company
suffered when its investment in the Bank saljithe Complaint states no claim for which
[plaintiffs] may recover.”)Palmer v. Metropolitan BancorporatigoiNos. 82-141-Civ-T-WC,

82-565-Civ-T-WC, 1983 U.S. Dist. LEXIS 16758,*2t3 (M.D. Fla. May 23, 1983) (the FDIC



possesses “the exclusive rightassert claims against offiseand directors of the Bank or

holding company concerning errors or omissions in performing duties owed to the Bank.”). Still,
these matters have no bearing on whether thist®as original jurisdiction over the instant

case.

On that point, the FDIC and Defendants contend that the FDIC’s intervention confers
subject matter jurisdiction over this case. FIRRIates that “all suitef a civil nature at
common law or in equity to which the [FDIC], amy capacity, is a party shall be deemed to rise
under the laws of the United States.” 12 U.S@819(b)(2)(A). The FDIC urges this Court to
adopt the Fifth Circuit’s interptation of this provision. Iideaton v. Monogram Credit Card
Bank of Georgiathe Fifth Circuit held that inteention by the FDIC waenough to confer
“instant subject matter jurisdiction” over a caseen where the FDIC moved to intervene after
the case was removed, and no other inddget basis for jurisdiction existetHeaton 297 F.3d
416, 426 (5th Cir. 2002) (citingDIC v. Loyd 955 F.2d 316 (5th Cir. 1992pee also Phipps v.
FDIC, 417 F.3d 1006, 1009 n. 2 (8th Cir. 2005). Undeaton when a court permits the FDIC
to intervene, it essentially moots pending motions to rem&edHeaton 297 F.3d at 421. The
Fifth Circuit reasoned that théppproach comported with “tH®oad jurisdictional grant in 8
18189(b)(2)(A).” Id. at 426.

The Sixth Circuit, inVillage of Oakwood v. State Bank and Trust Comparnwed at a
contrary conclusion. Explicitly declining to folloWeaton the Sixth Circuit held that §
1819(b)(2) did not override the losignding rule that “intervéion requires an existing claim
within the court’s jurisattion,” such that “the FDIC’s int&ention cannot create jurisdiction
were none existed.” 481 F.3d 364, 368 (6th 806). Although jurisditon is a threshold

matter even in the Fifth Circuit, théeatoncourt cursorily justified its divergence from the rule



by noting that “the propriety of intervention” kkeatonwas “intertwined with subject matter
jurisdiction.” 297 F.3d at 421 (citinGeres Gulf v. CoopeB57 F.2d 1199, 1202 (5th Cir.
1992)).

Like most other circuits, the Seventh Qitarecognizes that tervention cannot create
subject matter jurisdiction vene none originally existsSee Hofheimer v. Mcinte&79 F.2d
789, 792 (7th Cir. 1950¢ert. denied71 S.Ct. 47 (“An existing suit within the court's
jurisdiction is a prerequisite @in intervention, which is an atlary proceeding in an already
instituted suit.”) (quotindendrick v. Kendrick16 F.2d 744, 745 (5th Cir. 1927)); 7C C. Wright,
A. Miller, & M. Kane, Fed. Prac. & Proc. €i8 1917 (3d ed. 2010) (“Intervention cannot cure
any jurisdictional defect thatould have barred the federawt from hearing the original
action.”);accord Village of Oakwoqd81 F.3d at 367 (listing cases fratier circuits). In the
Seventh Circuit, jurisdiction must lamalyzed at the time of remdvathat is, when the case first
appears in federal courHukic v. Aurora Loan Service§88 F.3d 420, 427 (7th Cir. 2009).

In the instant case, no indepentbasis for federal jurisdion existed at the time of
removal. Notably, the FDIC was not yet a pdd the lawsuit and no federal question appears
on the face of Plaintiffs’ well-pleaded complaif8ee Nelson v. Stewa#22 F.3d 463, 466 (7th
Cir. 2005). A federal question only emergesghia form of a defense raised as grounds for
dismissal. Even though FIRREA in all probabilisevents Plaintiffs fronnaising their claims,
that fact cannot alone suffice to suppfederal subject matter jurisdictioisee, e.gin re
Repository Technologies, In601 F.3d 710, 723 (7th Cir. 2010) (“Absent complete preemption,
a defense that relies on ‘the pre-emptive effect of a federal statute’ does not provide a basis for

removal.”) (quotingBeneficial Nat'| Bank v. AnderspB39 U.S. 1, 6 (2003Y).

! Defendants and the FDIC do not benefit from the doctrine of complete preemptiamettexdeption to the well-
pleaded complaint rule. To date, the Supreme Court has only recognized three federal statutes that completely pre-



The Court finds nothing in tHanguage of § 1819(b)(2) to irwdite that it contravenes the
rule requiring jurisdictional matters to be resahbefore motions to intervene. Moreover, the
Court is unaware of precedenttims circuit that supports revang the order of analysis where
intervention and subject matter gdliction are “intertwined,” athe Fifth Circuit holds. The
Court thus favors the position thfe Sixth Circuit and reads 8§ 18b¥2)(A) to comply with the
existing rule against intervaan creating jurisdiction.

The FDIC argues that the instarase is distinguishable froxfillage of Oakwood
because, in that case, the FDIC removed the atdton while its motion to intervene was still
pending in Ohio court. Here, the FDIC allsghat the instant case was removed before the
FDIC had the opportunity to intervene in lllin@surt. The Court fails to see a substantive
distinction between a case that has been remoefede the resolution of a motion to intervene,
and one that has been removed before the fifragmotion to intervea If anything, the
FDIC’s argument for jurisdiction on the basis i£819(b)(2)(A) is weaker ithe latter scenarid.
Moreover, it is not clear wharrevented the FDIC from moving totervene in state court.

While some Defendants have alleged insufficentice of process, Defendant Saphir removed
the case almost two months after the complaag originally filed. Finally, remand does not
prevent the FDIC from morg to intervene once this case retumstate court. Once a party to

the litigation, the FDIC can legitimately remotgefederal court pursuant to § 1819 (b)(2)(B).

empt state law actions; FIRREA is not among th8ae Repository Technologi€®1 F.3d at 723. The Seventh
Circuit narrowly applies the doctrine when a federal causetidn includes the same elements as a state law claim,
provides some recovery, and “Congrelesarly intended completely to replastate law with federal law and create

a federal forum.’Id. This is not the case with FIRREA.

2 In the Fifth Circuit, the FDIC qualifies as a “party”adawsuit for the purposes of § 1819(b)(2)(A) as soon as it
makes some appearance in court or files a motion to interIE v. Loyd 955 D.2d 316 (5th Cir. 1992). While
stopping short of adopting this position, the Sixth Circuit hated that “a federal court might adopt its own view of
what constitutes a “party” fahe purposes of 8§ 1819(b)(2)illage of Oakwoogd481 F.3d at 369. It bears noting
that in the Seventh Circuit, the FDIGHtus as receiver of a named partgsdoot, without mie, grant it “party”
status.Buczkowski v. FDICAL5 F.3d 594, 596 (7th Cir. 2005ke also Hukic588 F.3d at 428-29.



Although this detour comes at the unfortunaist of judicial economy, the Court cannot

overlook jurisdictional defects fahe sake of efficiency.

V. Conclusion

For the foregoing reasorthe Court finds that it wasithout jurisdicton to grant the
FDIC’s motion to intervene or reach the meritdhadf parties’ arguments regarding dismissal.

Plaintiffs’ motion to remand is GRANTED. Defdants’ motions to dismiss are DENIED as

MOOT. This case is REMANDED.

Enter:

K David H. Coar

David H. Coar
UnitedStateDistrict Judge

Dated: November 18, 2010
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