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The Court denies Defendants’ motion to dismiss Plaintiff's Amended Complaint. The Court refers th|s
matter to Magistrate Judge Susan E. Cox for the purpose of exploring whether this case may be an
appropriate candidate for the court’s Settlement Assistance Program for Pro Se Litigants.

Notices mailed by Judicial staf{.

W[ For further details see text below.]

STATEMENT

Plaintiff a state prisoner, has brought ttre se civil rights action pursuant to 42 U.S.C. § 1983.
Plaintiff claims that Defendants, correctional officjdlave violated Plaintiff's constitutional rights by acting
with deliberate indifference to his serious medieddas. More specifically, Plaintiff alleges that he is
undergoing chemotherapy to combat keukemia, and that Defendahts/e repeatedly refused to honor
doctors’ medical permits allowing himitlashowers to alleviate the severe side effects he is experiencifg
from the treatments. This matter is before the Cimuruling on Defendants’ motion to dismiss the amengled
complaint for failure to state a aai For the reasons stated in tbiger, the Court denies Defendants’
motion. Moreover, the Court refers this matter to Magte Judge Susan E. Clox the purpose of explorin
whether this case may be an appiate candidate for the court's Sethent Assistance Program for Pro S
Litigants.
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LEGAL STANDARD

It is well established thairo se complaints are to be liberally construddainesv. Kerner, 404 U.S. 519,
520 (1972)see also McCormick v. City of Chicago, 230 F.3d 319, 325 (7th Cir. 2000). Rule 8(a)(2) of the
Federal Rules of Civil Procedure rexps only “a short and plain statemehthe claim showing that the pleader
is entitled to relief,” in order to “ ‘give the defernddair notice of what the. claim is and the grounds upon
which it rests.” ” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quotid@pnley v. Gibson, 355 U.S.
41, 47, (1957)). To satisfy the noticeatling requirements of Fed. R. Civ.8Pa)(2), the plaintiff must only state
his basic legal claim and provide “soinéication . . . of time and placeThompson v. Washington, 362 F.3d
969, 971 (7th Cir. 2004). While a complaint challehbg a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaingfbbligation to providéhe grounds of his entitlement to relief requires more
than labels and conclusions, and arfolaic recitation of the elements @fcause of action will not ddell
Atlantic Corp., 550 U.S. at 555 (citations omitted).

In addition, when considering whether to dismigs®@mplaint for failure to state a claim upon which relief
can be granted, the Court takes the allegations in the complaint as trueg\aéacts—as well as any inferences
reasonably drawn therefrom—in the lighost favorable to the plaintifiMarshall-Mosby v. Corporate
Receivables, Inc., 205 F.3d 323, 326 (7th Cir. 200@gll Atlantic Corp., 550 U.S. at 563 (citin@wierkiewicz v.
Sorema N.A., 534 U.S. 506, 514 (2002)). A well-pleaded complaiay proceed even if it appears “that actual
proof of those facts is improbke, and that a recoveryvery remote and unlikely.Bell Atlantic Corp., 550 U.S.
at 556. Nevertheless, the factual allegations in the lzompnust be enough to raise a right to relief above the
speculative levelld., 550 U.S. at 555. The purpose of a motiodismiss is to test the sufficiency of the
complaint, not to decide the merité/eiler v. Household Finance Corp., 101 F.3d 519, 524 n. 1 (7th Cir. 1996)
(citations omitted).

BACKGROUND

Plaintiff, Thomas McGee, is a state prisoner, confiaieithe Stateville Correctional Center at all times
relevant to this action. Defendarrank Shaw and Anthony Ramos anerfer Stateville wardens. Defendant
Bernadine Kerl (sued as Karl)assuperintendent at Stateville.

Plaintiff alleges the following facts, which will be acteg as true for purposes thiis motion. Plaintiff
weighs 320 pounds and suffers from high blood pressure,lbasteukemia, a cancer of the blood. Plaintiff is
undergoing chemotherapy to combat disease. As part of Plaintiff’'Star-care treatment, his physician has
ordered showers seven days a week and ice threedides According to Plaintiff, the showers and ice
facilitate his recovery from the chemotherapy.

Furthermore, Plaintiff alleges that simply becaeseorting inmates to and from showers causes extra
work for the prison staff, correctional officers ofteil fa honor the medical shower permits. Defendant Karl
refused to allow Plaintiff to shaav on February 14, 2009, specifically informing him that she “doesn’t honor
medical shower permits ... period.”

On an unspecified date, Defend®amos ordered Karl to review medigarmits to ensure that everyone
who was prescribed medical showers actually needed tKeam was assigned this task even though she has no
medical background, and even though ishé already indicated that she dit believe that medical showers
were ever necessary. Karl determined that Plstifedical showers should loiscontinued, and Ramos
approved her decision.

Plaintiff filed a grievance regarding the denial@# and medical showers and also wrote several letters to

09C8006 McGee vs. Ramos et al. Page 2 of 4



Warden Shaw. Plaintiff notified Shaw that onesdt six occasions (Febryat, 2009, February 14, 2009,
February 15, 2009, February 23, 20B88pbruary 27, 2009, and March 2D09), he had gongithout showers
and/or ice. In response to Plaintifjsievance, Shaw wrote, “When a medipafmit for a shower is presented, it
should be honored when at all possible.”

On September 15, 2009, Plaintifote a letter to Defendant R@s reporting that although he had
prevailed in principle on his grievance, he was still being denied medicaéshand ice. Plaintiff also filed a
second grievance on September 21, 20@6re letters to Ramos followedn response to the second grievance,
Plaintiff's counselor informed him that medical shosverere currently under revieand that “the only medical
showers that are being given [at thiate were] for dialysis patients.”

On October 14, 2009, the Administive Review Board handed dowrfinal decision on Plaintiff's
grievance. The ARB directed, “Warden Ramos igetaind staff when a medical permit for a shower is
presented, a reasonable form of accadation should be made to the offendiesgcurity concerns allow.” Even
after the ARB rendered its decision, however, Defendard® @ind Ramos failed to take any action to remedy the
problems Plaintiff was experiencing.

Particularly because Plaintiff 8 overweight, he suffers from Htashes when he does not get his
showers or ice. On occasion, he last consciousness from being overhedtedalso fears a stroke or heart
attack. Plaintiff indicates that ls&iffers unnecessarily when he goes witltbatshowers and ice treatments. [ltis
unclear whether the problem persistghie day — Plaintiff has sued only foemwardens at Stateville, and not the
current chief administrative officer.]

ANALYSIS

Accepting Plaintiff's factual allegations as trueg ourt finds that the amended complaint states an
actionable claim against Defendants. Plaintiff has articulapedre facie case of deliberate indifference to a
serious medical need.

It is well settled that prison officials violate the Eighth Amendisgoroscription against cruel and
unusual punishment when they displdgliberate indifference to seriomsedical needs of prisonersGreeno v.
Daley, 414 F.3d 645, 65253 (7th Cir. 200§)ioting Estelle v. Gamble, 429 U.S. 97, 104 (1976). A claim of
deliberate indifference to a serious medical nesdains both an objective aadsubjective component. To
satisfy the objective component, a prisoner mustahstnate that his medicabndition is “objectively,
sufficiently serious.”Farmer v. Brennan, 511 U.S. 825, 834 (1994) (imtel quotations omitted¥ee also Walker
v. Benjamin, 293 F.3d 1030, 1037 (7th Cir. 2002). A serious medigatlition is one that has been diagnosed by
a physician as mandating treatment or ihva is so obvious that even a lay person would perceive the need for &
doctor’s attention.See Foelker v. Outagamie County, 394 F.3d 510, 512-13 (7th Cir. 2005).

To satisfy the subjective component, a prisoner mestonstrate that prison officials acted with a “
‘sufficiently culpable state of mind.’ 'Farmer, 511 U.S. at 834q(ioting Wilson v. Seiter, 501 U.S. 294, 297
(1991)). The officials must know of and disregard an excessive risk toeitm@alth; indeed they must “both be
aware of facts from which the inference could be drawhdtsubstantial risk of setis harm exists” and “must
also draw the inference.Greeno, 414 F.3d at 653juoting Farmer, 511 U.S. at 837. This is not to say that a
prisoner must establish that officials intedd# desired the harm that transpiréblalker, 293 F.3d at 1037.
Instead, it is enough to show that ttefendants knew of a substantial riskhafm to the inmate and disregarded
the risk.ld. Additionally, “a factfinder may conclude that a prison official krea substantial risk from the very
fact that the risk was obviousParmer, 511 U.S. at 842.

The Court will assume at this stage of the proceedhmasPlaintiff's medically prescribed showers and ice
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packs constitute a serious medical need. Defendantede that leukemia is a serious medical condit@e.

also Fredricksen v. United Parcel Service, 581 F.3d 516, 521 (7th Cir. 2009) {img, in dicta, that leukemia is
“undoubtedly a serious medical condition,” though not necessarily a disédilpyrposes of the Americans with
Disabilities Act). As stated above, a medical conditithat has been diagnosed by a physician as mandating
treatment” may constitute a serious medical ndativards v. Shyder, 478 F.3d 827, 830 -831 (7th Cir. 2007)
(quoting Greeno v. Daley, 414 F.3d 645, 653 (7th Cir. 2005). A conditisralso objectively serious if “failure to
treat [it] could result in further significant imyor unnecessary and wantinfliction of pain.” Hayes v. Shyder,
546 F.3d 516, 522 (7th Cir. 2008)ting Gutierrezv. Peters, 111 F.3d 1364, 1373 (7th Cir. 1997).

In the case at bar, Plaintiff maintaithat the showers and ice packsiaitealing, relieve discomfort, and
prevent infection. Plaintiff furtheromtends that he suffers pain and sometimes even blacks out when he is den
the shower and ice treatments. In addition, Plaiptfhts out that doctors have prescribed the treatments in
conjunction with his chemotha&py; he asserts that Defendants do neehihe medical expertise to second-guess
his health care providers. Because Plaintiff dessrdn arguably serious theal problem, the objective
component is satisfied.

Plaintiff has also sufficiently pleaded the sedijve component. To sdifshe subjective prong of
deliberate indifference, a plaintiff must allege ttieet defendant in questiovas aware of and consciously
disregarded the inmate’s medical neédrmer, 511 U.S. at 837Estelle, 429 U.S. at 103-04&herrod v. Lingle,

223 F.3d 605, 610 (7th Cir. 2000). Here, Plaintiff allegeshief¢ndant Kerl has explicitly stated that she did not
believe in medical shower permaad would not honor them, and thatf®®lants Ramos and Shaw have ignored
letters, grievances, and even diregsifrom the Administrative Review Bal confirming the general necessity of
Plaintiff's prescribed treatments. The subjective eldroédeliberate indifference encompasses conduct such as
the refusal to treat a prisoner’s chronic pdomesv. Smek, 193 F.3d 485, 490 (7th Cir. 1999), as well as the
refusal to provide pain medican prescribed by a doctoRalston v. McGovern, 167 F.3d 1160, 1162 (7th Cir.
1999);see also Gil v. Reed, 381F.3d 649, 662 (7th Cir. 2004) (recognizingt “hours of needless suffering” can
constitute compensable harm).

As noted above, the Court must accept Plaintiff’'s wkdtl allegations as true for purposes of the motion
to dismiss. Defendants argue tR&intiff cites only one specific datehere he was prevented from showering;
however, Defendants mischaracterize mitis allegations. If Defendantggularly denied Plaintiff ice and
showers, they may be liable for his pain and suffelsguming Plaintiff can estath that his need for the
treatments was “serious” for purposg<Eighth Amendment analysis.

Of course, if Plaintiff is, in fagtcomplaining of “an isolated ocdar or two”where he did not receive
prompt treatment, then he may notdrgitled to recovery, depending or theverity of the consequencéee,
e.g., Jackson v. Kotter, 541 F.3d 688, 698 (7th Cir. 200&utierrezv. Peters, 111 F.3d 1364, 1374 (7th Cir.
1997). However, Plaintiff's allegatns are sufficient to state a claim against Defendants for deliberate
indifference. The record will requifarther development concerning the gtawf Plaintiff's need for ice packs
and showers, the frequency of thie@ed denials of these treatmentsd ahe reasons why the treatments were
suspended or deniexh any given date.

In sum, the amended complaint sues scrutiny under Fed. R. Civ. P2(b)(6). As such, Defendants’
motion to dismiss the amended complaint for failuredtesa claim is denied. T&horder is not intended to
discourage either party from filingpaoperly supported motion for summanggment. This case is referred to
Magistrate Judge Susan E. Cox for pluepose of exploring whether this casay be an appropriate candidate for
the court’s Settlement Assistancegam for Pro Se Litigants.
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