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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

YASSER ASSAF )
)

Plaintiff, )

)

V. )

) No.10C 85

COTTRELL, INC, )
)

Defendant. )

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, Chief Judge:

On September 19, 2012, this court denied defendant Cottrell, Inc.’s motion for summary
judgment on plaintiff Yasser Assaf's negligent-product-design claim. (Okt1B86.) Cottrell has
now moved under Fed. R. Civ. P. 60(b) to alter that denial, arguing that the court should dismiss
that claim (the only claim remaining in this case) in light of the Seventh Cirblatember 2012
citation tothe lllinois Supreme Court’s opinion dablonski v. Ford, 955 N.E.2d 1138 (lll. 2011)
confirming thataplaintiff mustsatisfythe riskutility test to succeed in a gkgentproduct-design
caseRuppéll v. CBSCorp., 701 F.3d 1176, 1183 (7th Cir. 2012).

Thiscourt’s summary judgment ruling held that Assaf fategresent sufficient evidence
to create a genuine dispute as to whether he satisfied thatitisktest. See Dkt. No. 166, at 31.)
As a result, theourtgranted Cottrell summary judgment on Assaf’s strict liability claim, because
lllinois law plainy required the use of the riskility test to prevail on a strict liability clainm the
circumstances of this cag8eeid.) At that time,Cottrell did notcite theJablonski case and did not
arguethat the negligenaproduct-desigrclaim also required satisfying the rigkility test. The

court therefore held that Cottrell waivétat pointwith respect to th@egligent-productesign
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claim, and the court denied Cottrell's summary judgment motion with respect tdimat(Id. at
4 (“Without any briefing from the parties on whether the negligence .im[¢leequire[s] Assaf to
prove a product defect, the court declines to grant summary judgment to |Coitril[at]
claim[].”).)

The courtdeclinedto concludesua sponte thatthenegligentproductdesign clainrequired
the use of the riskitility test because the lllinois Supreme Court’s opinions left some ambiguity o
the question. Specificalljpefore Jablonski, the lllinois Supreme Court had suggested that the
risk-utility test was not applicable innegligent-productlesign casesSee, e.g., Calles v.
ripto-Tokai Corp., 864 N.E.2d 249, 263ll[l 2007) (surveying the lllinois Supreme Court’s
earlier statementn the question buoncluding that “the conclusion that the risiity test is not
applicable in negligent-produdesigncases is not binding precedent”).

In Jablonski, the lllinois Supreme Court rejected the conclusion that theutibly test is
not applicable in negligefgroductdesign cases, but left oparpossible basis for arguing that a
negligence claim can prevail without applying the +usikty test. See Jablonski, 955 N.E.2d at
1154. Specifically, thdllinois Supreme Court held thatisk-utility balancingremains operative
in determining whethea defendant’s conduct is reasonable in a neghdesign case” and that
the risk utility test is éssentially identical to the test applied in determining” negligerideat
115455 (emphasis addedjhose statements establish that the uskty testis one way to prevalil
in a negligenfproductdesign case, but do not state explicitly that satisfyingisikeutility test is

necessary to succeed in a negligeptoductdesign caseln light of the ambiguity remaining in



Jablonski, the court concludedhat Cottrell waived the argument thilaé negligenproduct-design
claim requires satisfyinghe riskutility test by failing to assethat argumenin its briefing*

Cottrell argues thdRuppell “clarified” lllinois law by stating that

“A product liahklity action . . .is based upon fundamental concepts of common law

negligence,” which require the plaintiff to show “the manufacturer knew or should

have known of the risk posed by the product design at the time of manufacture of

the product” and that “the risk of harm outweighs the utility of a particulagmés
Ruppell v. CBS Corp., 701 F.3d 1176, 1183 (7th Cir. 201@juoting Jablonski, 955 N.E.2d at
1153-54).The Seventh Circuit’s opinion refigany possible argumentahthe riskutility test is
not necessary to aegligentproductdesign claimbecause it states that a negligence claim
“require[s]” the riskutility test.

Nonetheless, Cottrell is not entitled to relief under Rule 60(b). First, the denied
Cottrell’'s summary judgment motioronbecause lllinois law was unclear, but because Cottrell
waived the argument that negligent products liability actions require theutility test for
purposes of summary judgment. The Seventh Circuit's opiniduppell does not in any way
change theletermination that Cottrell waivetld argument on summary judgment, and it would
be unfair to allow Cottrell a second bite at the apple on summary judgment becalyse of an
intervening chang in the law.

Second, and more significantly, a Rule 60(b) motion is an inappropriate vehicle fay askin

the court to now grant summary judgment to Cottrell. The only subsection of Rulgp66¢i)ly

applicable is (6), which provides for amending a judgment for “any other readojudtifes

! Significantly, Cottrell’s briefing did not mentialablonski or present any other argument
on the questionSee Dkt. Nos. 149, 163.)
3



relief,” a standard that requires “exceptional circumstan€ek.’S. Engineersv. White Mountain
Gypsum, 726 F.2d 1202, 1204-05 (7th Cir. 1984). A subsequent change in law is generally not an
adequate reason for relidforgaard v. DePuy Orthopaedics, 121 F.3d 1074, 1077 (7th Cir. 1997).

In addition, a party’s faulsuch as Cottrell’s waiver herewill preclude a finding of exceptional
circumstancesReinsurance Co. of Am,, Inc. v. Administratia Asigurarilor de Sat (Admin. of State

Ins.), 902 F.2d 1275, 1278 (7th Cir. 1990). Thus, the court lacks the authority under Rule 60(b) to
grart Cottrell the relief it seeks.

Finally, the court notes that Cottrell has other avenues for relief making a Rule 60(b)
motion unnecessary, because it can proceed to trial arguing thatrissiaput on evidence®
satisfythe riskutility test. What Cottrell cannot do is-liéigate the summary judgment motion in
an attempt tandoits failure to raise the proper arguments at the proper time. Because Cottrell
waived the argumentat the summy judgment stagdéhat a negligent-productiesign claim
requires satisfyingthe riskutility test Assaf is now entitled to proceed to trial with another
opportunity to present evidence showing thatdiesfes the riskutility test.

CONCLUSION

For the reasons explained above, Cottrel's Rule 60(b) motion (Dkt. No. 192) is denied. In
light of the Seventh Circuit’s opinion iRuppell v. CBS Corp., 701 F.3d 1176 (7th Cir. 2012),
plaintiff Yasser Assaf must put on sufficient evidence at trial to carry hdehuunder the
risk-utility test. Assaf’s failure to put on such evidence will result in the grantimgnebtion for
judgment as a matter of law against him. The parties are again encouragedige gettlement,

taking into accounRuppell’s clarification of the law applicable in this case.



ENTER:

Qamu'?- M'UMW

JAMES F. HOLDERMAN
Chief Judge, United States District Court

Date: March 28 2013



