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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SLOAN VALVE COMPANY, )
)
)
Aaintiff, )
) CaséNo. 10-cv-00204
V. )
)
)
ZURN INDUSTRIES, INC., and )
ZURN INDUSTRIES,LLC, )
)
)
Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiff Sloan Valve Company (“Sloan”) fitethe present civil dion against Defendant
Zurn Industries, Inc. and Zurn Industries, L{gDllectively “Zurn”) alleging various patent
infringement claims regarding U.S. Patent No. 7,607,635 {thsonpatent”) -- entitled “Flush
Valve Handle Assembly Providing Dual Mode Ogat@an” -- including wilful infringement.
Sloan has disclosed Edward M. Caulfield, Ph.D., Ra&a technical expert this case. Zurn
has moved to exclude the expert testimony ofTawulfield pursuant to Fkeral Rule of Evidence
702 andDaubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579, 113 S. Ct. 2786, 125 L.
Ed. 2d 469 (1993). For the reasons discussed below, the Court grants Zurn’s motion in part,
denies it in part, and deniésn part as moot.

BACKGROUND
Sloan alleges that Zurn willfully infringed th®ilsonpatent, which relates to flush valves

for use with plumbing fixtures sh as toilets, and more spieally to improvements in the
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bushing of the actuating handle assembly whkiprovide for user-slectable, dual mode
operation of the flush valve.” (R. 314-1, ‘635 Patent, col. 1, Il. 6-t0ifs defense, Zurn claims
that it reasonably relied on the ackviof its counsel, namely an opinion of its patent counsel, Mr.
Paul Reznick. Mr. Reznick opined that iMdsonpatent claims wermvalid, and therefore,
Zurn did not willfully infringethe patent. (R.592, Ex. 17 at 2; Hearing, Ex. 7). Mr. Reznick
based his opinion, in part, on the results ofdifele testing conducted by Zurn on its standard
flush valve handles having brass bingis. Zurn created “life cyckesting” to simulate actuation
of a flush valve handle under allegedly normgérating conditions during the course of a
typical valve lifetime.As part of the testing, Zurn creatadvorn valve handle that Mr. Reznick
used as part of the basis fos laidvice. According to Sloadurn represented to Mr. Reznick
that the life cycle test results and worn vdiwely reflected what actally would have happened
to prior art brass bushings used in the real dvorZurn conducted the difcycle testing on a test
stand that Zurn has maintainedtatCommerciaBrass Division.

Sloan has identified Dr. Caulfitko challenge the adequaafyZurn’s life cycle testing
procedures. Sloan seeks to establishMraReznick premised his opinion on unreliable
information that Zurn had supplied to him basedan inadequate life cycle test, and that doing
S0 was unreasonable on Zurn’s part. (R. 5905 Riesp at 4). Sloan intends to prove the
inadequacy of the life cycledethrough Dr. Caulfield’s expetréstimony. Specifically, Dr.
Caulfield will opine that the life cycle test waavted and that any reasonable engineer with an
understanding of manual flush valves would not halied on the results dlfie life cycle test.

(R. 571, Ex. 1, Caulfield ExpeReport at 1 40-41).
Zurn has moved to strike Dr. Caulfield’s opingonit contends that Dr. Caulfield is not

gualified to offer opinions on life ©je testing or the behavior tifish valve handles, that he



based his opinions on unreliable methods@mdedures from his general experience as a
mechanical engineer, and that some of his opgmamount to conclusory legal opinions. The
Court held eEDauberthearing on August 8, 2013. During theahing, Dr. Caulfield testified and
the parties also introduced severghibits. Sloan also stiputat that Dr. Caulfield would not
testify regarding the following: 1) the legahstiard for proving willful infringement; 2) that
Zurn’s conduct in failing to disclose factsite opinion counsel and/or affirmatively informing
its opinion counsel that the conditions unakiich the life cycle testing was conducted
reasonably reflected real worldrditions was reckless; 3) thawgs reckless for Zurn to have
provided the results of its life cle testing to its outside couhse demonstrate that prior art
valves had developed the characteristics oWfleoninvention when used in real word
conditions; and 4) that no reasable company in the businesswdking plumbing flush valves
would have relied on an opinion of counsel th&hew was based on such life cycle testing.
Specifically, Sloan withdrew paragraphs 13, 14, 4haf Dr. Caulfield’s gpert report in their
entirety, and the following sentence from pasgdr41: “For Mr. Funatio have hidden those
facts from his opinion counsel and for Zurn to have affirmativelyiteldounsel that the
conditions under which the ‘life cycle testingas conducted reasonabéflected real world
conditions was reckless.” (Thscript from Aug. 8, 2013 Daubdrearing (“Hearing Trans.”) at
3-5.) As such, the motion challenging teegthdrawn opinions is denied as moot.
LEGAL STANDARD

“The admissibility of expet testimony is governed by Federal Rule of Evidence 702 and
the Supreme Court’s opinion Daubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579,
113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993)&wis v. Citgo Petroleum Corpb61 F.3d 698, 705

(7th Cir. 2009). Rule 702 provides, in relevpatt, that “[i]f scietific, technical or other



specialized knowledge will asst the trier of fact[,] . . . a witness qualified as an expert by
knowledge, skill, experience, training or edusafimay testify thereto in the form of an
opinion. . . .” Id.; see also Happel Walmart Stores, Inc602 F.3d 820, 824 (7th Cir. 2010).

Under the expert-testimony framework, dsyserform the gatekeeping function of
determining whether the experstenony is both relevant and rafile prior to its admission at
trial. See id.Power Integrations, Inc. v. Fairchild Semiconductor Intern.,,lid¢1 F.3d 1348,
1373 (Fed. Cir. 2013)Jnited States v. Pansies76 F.3d 726, 737 (7th Cir. 2009) (“To
determine reliability, th court should consider the proposegbert’s full range of experience
and training, as well as the rhetlology used to arrive [at] a pattlar conclusion.”). In doing
so, courts “make the following inquiries beforevatling expert testimony: First, the expert must
be qualified as an expert by knledge, skill, experience, trang, or education; second, the
proposed expert must assist thertof fact in determining a relant fact atssue in the case;
third, the expert’s testimony mus¢ based on sufficient facts otaand reliable principles and
methods; and fourth, the expert must have reliappylied the principlesral methods to the facts
of the case.”Lees v. Carthage Coll714 F.3d 516, 521-22 (7th Cir. 2018ge also Power
Integrations 711 F.3d at 1373ansier 576 F.3d at 737.

In Daubert the Supreme Court offered the folleginon-exclusive factors to aid courts
in determining whether a particular experinign is grounded in eeliable scientific
methodology: (1) whether the proffered theory can be and has been (@steldether the theory
has been subjected to peer review and paiitio; (3) whether the theory has a known or
potential rate of error; and (4) whether the vatg scientific community has accepted the theory.
See Happel602 F.3d at 824Ninters v. Fru-Con In¢c498 F.3d 734, 742 (7th Cir. 2007).

Further, the 2000 Advisory Committee’s NoteRide 702 list the following additional factors



for gauging an expert’s reliability: (1) whettthe testimony relates “matters growing
naturally and directly dwf research . . . conducted independsrhe litigation”; (2) “[w]hether
the expert has unjustifiably extrapolated framaccepted premise to an unfounded conclusion”;
(3) “[w]hether the expert has adequately actedror obvious alternaterexplanations”; (4)
“[w]hether the expert is being as careful asmoeild be in his regular professional work outside
paid litigation consulting”; and (5) “[w]hether the field of expertise claimed by the expert is
known to reach reliable reisifor the type of opinion the expert would givdd. (internal
guotations omitted)see also Am. Honda Motor Co. v. Allé&00 F.3d 813, 817 (7th Cir. 2010).
“[Blecause there are ‘many different kinds of estpeand many different kinds of expertise,’ the
reliability analysis should be geared toware frecise sort of testimony at issue and not any
fixed evaluative factors.'Lees 714 F.3d at 521 (quotirtgumho Tire Co. v. Carmichaeb26
U.S. 137, 150, 119 S. Ct. 1167 (1999pe alsoDeputy v. Lehman Bros., In@45 F.3d 494,
505 (7th Cir. 2003) (noting that tizaubertanalysis is flexible)Goodwin v. MTD Prods., Inc.
232 F.3d 600, 608 n.4 (7th Cir. 2000) (noting that DaeibertCourt emphasized that it did not
presume to set out a definitive checklist or tas that the districuge’s inquiry should be
flexible) (quotations omitted).

In assessing the admissibiliby an expert’s testimony, ti@ourt’s focus “must be solely
on principles and methodology, not or ttonclusions they generate Winters 498 F.3d at 742
(quotingChapman v. Maytag Corp297 F.3d 682, 687 (7th Cir. 2002)). “The goaDafubertis
to assure that experts employ the same ‘irgilbd rigor’ in their couroom testimony as would
be employed by an expert in the relevant fieldehkins v. Bartlett487 F.3d 482, 489 (7th Cir.
2007) (quotingKumho Tire 526 U.S. at 152). “Aaubertinquiry is not designed to have the

district judge take the place of the jury to diecultimate issues of credibility and accuracy.”



Lapsley v. Xteknc., 689 F.3d 802, 805 (7th Cir. 2012).
ANALYSIS
Zurn seeks to exclude the expert testimohir. Caulfield pursuant to Rule 702 and
Daubert SeeFed. R. Evid. 702Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 113 S. Ct.
2786, 125 L. Ed. 2d 469 (1993). Dr. Ceeildi gave the following opinions:
| believe the ‘life cycle testing” is not accurate simulation of a flush valve handle
actuated under real world operating conditidngng the coursef a typical valve
lifetime. In addition, the lack of documentatiof this “life cycletesting” renders it
unrepeatable and thus the testing does dlotWsound scientific methodology. It is not
reasonable to rely on data frdasting that is not repeatable.
No reasonable engineer who was familiar with the usage of plumbing valves in the real
world (including Mr. Funari) wuld have reasonably believdtht the conditions under
which the “life cycle testing” was conductezhsonably reflected real world conditions.
For this reason, no reasonable engineer who was familiar with the usage of plumbing
valves in the real world (iheding Mr. Funari) would haveeasonably believed that the
results of that testing fairly reflected wieaattually happens to pri@rt brass bushings in
the real world . . . . For the same reasons, no reasonable engineer who was familiar with
the usage of plumbing valves in the rearidincluding Mr. Funai would have relied
upon an opinion of legal counsel that assumatiMr. Funari’s teshg fairly reflected
what actually happens to prior @rass bushing in the real world.
(Expert Report at 11 40, 41.) Zurn argues thatJaulfield is not qualified to offer these expert
opinions on life cycle testing for manual flughlves, that his opions are unreliable and
irrelevant, and that he makesnclusory legal assertions.
l. Dr. Caulfield’s Qualifications
Zurn initially challenges the qualifications Bf. Caulfield to offer expert opinions on the
life cycle testing of manual flush valveSeeFed. R. Evid. 702 (requirg that an expert be
qualified “by knowledge, skill, xperience, training, or educati’). Zurn argues that Dr.
Caulfield is a mechanical engerewithout any plumbing experésincluding in the area of

manual flush valve handles, which makes him ungedlifo give expert testimony on the matter.

The Court rejects Zurn’s challenge to Baulfield’s qualifications to offer expert



opinions on life cycle testing of the brass baghon the valve handle. Dr. Caulfield has a
Bachelor of Science in Mechanical Enginegrand a Masters of Science and Doctor of
Philosophy in Theoretical and Applied Mechanalsfrom the University of lllinois (Expert
Report 1 3). (Hearing, Exhibit 11.) He is gistered Professional Gmeer in lllinois and
Florida, a former professor of engineering atlWméversity of lllinois, and is a member of the
American Society of Testing and Materials, Society of Mechanical Engineers, Society for
Experimental Mechanics, and the lllinois Sogiet Professional Engineers. (R. 571-1, Expert
Report, 1 4) He was an assistant professtirardepartment of mechanical engineering at the
University of lllinois (d. { 6), and since then, he has waatkor over three decades consulting
on a wide range of mechanical engineeringtens, including design review and evaluation,
failure analysis, accideimvestigation and recotrsiction, and testing.ld. 1 5) In 2010, he
formed Caulfield EngineeringDr. Caulfield has analyzed guiuct designs regarding patent
infringement issues, and has been qualifieddbfyeas a technical expen state and federal
courts. [d. 5) Dr. Caulfield has sb worked on the wear ofgutucts with brass, including
brass faucets. (Hearing Trans. at 26-28hile Dr. Caulfield may not have significant
experience with manual flush valves, his extensigerience as a mechanical engineer qualifies
him to testify on the mechanics andubts of Zurn’s life cycle test.
I. Reliability

Zurn also challenges the reliability of [Zaulfield’s diagnosis of the life cycle testee
Fed. R. Evid. 702 (stating that expert testimony rbesthe “product of t&ble principles and
methods”). Zurn argues that BZaulfield’s opinions are merely based on “general scientific
principles” and previous experience, thatlas no idea how those principles apply in the

relevant field of art, and are not of use te thct-finder. (R. 559, Defs.” Mem. at 10) To



support this argument, Zurn pointsNeale v. Volvo Cars of N. Am., LL2.10-CV-04407 DMC
MF, 2013 WL 785059 (D.N.J. Mar. 1, 2013), wh#re court barre®r. Caulfield from
providing expert testimony regang the cause of flooding due to the design of the vehicles.
(Id.) Zurn claims that Dr. Caulfield’s 6utine” is similar here as it was Meale and therefore
his testimony is unreliable and should be excludédl. a¢ 10-11) Zurn’s challenge fails.

Dr. Caulfield’s current examination andadysis of Zurn’s lie cycle test is
distinguishable from his work done Neale There, the court Ioeed Dr. Caulfield from
testifying because he had “admitted that there was ‘not too much work done so far’ on the case
prior to rendering his opinions, and that he Bpent less than five total hours working on the
case prior to his depositionNeale,2013 WL 785059 at *3. Theourt also found that
“Caulfield admit[ed] that although he discussee libcation of the yaw seossin three different
vehicles, he only reviewed photographs frone 2004 XC90, and didn’t know the location of
the sensor in the other vehiclesld.] Here on the other hand, @@aulfield has spent extensive
time analyzing all of the materialsrocesses, and results of Zurnfg kgycle test in order to give
his expert opinion on the accuracy of the test. He also examined the test stand on which Zurn
conducted the tests.

Dr. Caulfield also had asond declaration barred Neale (Id. at *4). The court also
barred that testimony because Dr. Caulfield héidden statistical facts given to him by the
party retaining him without doublehecking or verifying the numbgrhe made claims regarding
what was included in owner’s manuals withaatually reviewing them, and contradicted
himself. (d. at*5). In addition, the court iNealespecifically noted tat Dr. Caulfield had
admitted that he did not use the scieéntimethod in reaching his opiniondd.j Again, Dr.

Caulfield’s methodology in thisase is distinguishable froNeale Here, Dr. Caulfield



reviewed all information providakto him by Zurn regarding ¢hlife cycle test, he made a
personal inspection of Zurn’s Commercial Brasgi§don facilities and test stand, and he has not
based his opinions on matesdhat he has not reviewed.

Furthermore, an expert may be qualifiedegnder opinions basemh experience alone.
SeeFed. R. Evid. 702 advisory committee note (2000). “In certain fields, experience is the
predominant, if not the sole basis fogr@at deal of reliable expert testimonyd. Indeed,
“genuine expertise may bedsd on experience or trainingUnited States v. Con297 F.3d
548, 556 (7th Cir. 2002) (quotinigyus v. Urban Search Mgm1.02 F.3d 256, 263 (7th Cir.
1996)). “[W]hile extensive academic and practegbertise in an area eertainly sufficient to
qgualify a potential witness as arpert, Rule 702 specificaljontemplates the admission of
testimony by experts whose knowtge is based on experiencdfustees of Chicago Painters &
Decorators Pension, Health & Welfare, & Defd Sav. Plan Trust Funds v. Royal Int’l
Drywall & Decorating, Inc, 493 F.3d 782, 787-88 (7th Cir. 2007) (citations and quotations
omitted). As such, courts “consider a proposqukd’s full range of practical experience, as
well as academic or technical training, wheted®ining whether that expert is qualified to
render an opiniom a given area.”ld. (quotingSmith v. Ford Motor C9215 F.3d 713, 718 (7th
Cir. 2000)).

Soan seeks to have Dr. Caulfield opine omtlibr Zurn’s life cya@ test of the brass
bushing was consistent with thenditions to which a real watlbushing are subjected based on
sound mechanical engineering principals. Zagmits that there is no guidebook or written
industry standard regarding lifealg testing for the laiss bushing. Counsel further admits that
the standard is one based on experience. Gieelack of a writteindustry standard, Dr.

Caulfield’s extensive understding and application of gers¢ mechanical engineering



principals and his review of the test stand &xisting analysis frorthe testing renders his
opinions reliable and admissible under Rule 702@awbert Indeed, Dr. Caulfield applies his
previous education and vast expace to give his expert opan on whether Zurn’s life cycle
test was adequate from a medbahengineering pointf view, thereby aidig the fact-finder in
determining the ultimate question of willfulnes$A]nother expert might disagree with this
opinion, but the disagreement does mtder the opinion inadmissibleUnited States v.
Brumley 217 F.3d 905, 911-12 (7th Cir. 2000). Zumémaining challenges — including that
Dr. Caulfield does not quantify the impact of cert@otors on the testing go to the weight of
Dr. Caulfield’s testimony, not its admissibility. #us attorneys are free to cross examine Dr.
Caulfield regarding the acracy of his opinions.
lll.  Conclusory Statements

Finally, Zurn challenges Dr. Caulfield’sstémony as far as it contains conclusory
allegations regarding whether it is permissibleetly on the life cycle t&ing, and whether Zurn
created the testing to defeatthatent. (R. 559, Defs’ Mem. B2). In Dr. Caulfield’s testimony
he opines that (1) Zurn’s life cycle test was aotaccurate simulation of real world conditions
and no reasonable engineer would have relied ad. id{ 11-12), and (2) Zurn created and
designed the life cycle tests to defthad patent at issue. The Codenies Zurn’s challenge as it
pertains to (1), and grants Zurrckallenge as it pertains to (2).

1. Zurn’s Life Cycle Test and A Reasonable Engineer

Dr. Caulfield is able to apply his knowledgeémechanical engineiag to Zurn’s life
cycle test. In doing so, he islalto aid the fact-finder in umdstanding how the life cycle test
compares to what happens to brass bushingeiretdl world. Similarlyhe is also in a position

to aid the fact-finder in decidingow a reasonable engineer wouldwithe life cycle test’s data

10



as a reflection of real world brass bushingseskhare not mere conclusory statements but are
instead Dr. Caulfield’s opinions bad on his role as a mechanieagineer, his review of the life
cycle test materials and procedures, and hensive expertise in éhfield of mechanical
engineering. The Court deni#ss aspect of Zurn’s motion.

2. Opinion Regarding the Purpose of the Life Cycle Test Stand

During his deposition in thisase, Dr. Caulfield testified &sllows regarding the test
stand: “I think that wear simulator was setto defeat this patemthich is the willful
infringement.” (Dep. Trans at 82.) Zureeks to exclude this testimony as speculative and
conclusory. The Court agrees. At the hearingnesloan’s counsel conceded that this was not
proper expert testimony from Dr. Caulfield. (ieg Trans. at 17-18.) This testimony amounts
to speculation regarding Zurnisotivation for creating the life cje test. Dr. Caulfield is not
gualified to render such an opinioAs such, the Court grantsshaspect of Zurn’s motion.

Conclusion
For the reasons discussed ahdkie Court grants in part, gies in part, and denies in

part as moot Zurn’s motion to excle the testimony of Dr. Caulfield.

Dated: August 12, 2013 ENTERED:

AMY J. ST.
UnitedStateDistrict CourtJudge
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