Verser v. Ghosh et al Doc. 103

Order Form (01/2005)

United States District Court, Northern District of Illinois

Name of Assigned Judge Elaine E. Bucklo Sitting Judgeif Other
or Magistrate Judge than Assigned Judge
CASE NUMBER 10 C 409 DATE 12/3/10
CASETITLE Glenn Verser (N-72074) v. Partha Ghosh

DOCKET ENTRY TEXT:

The court denies the motions to dism filed by Defendants Parham,Riand Hunter [67] and by Dr. Tamler

Atassi [90]. Within 30 days of ¢hdate of this order, these defendants must answer the second amendet
complaint or otherwise plead. Plaintiff’'s motion for thérgf default against Dr. BeJasper Bryant and Nurge
Tonya [97] will be addressed at the court’s next stadasing. Plaintiff's petition téile an amended complait
[102] is denied.

B [For further details seetext below.] Docketing to mail notices

STATEMENT

By second amended complaint, Plaintiff Glenn Ves&tateville inmate, asserts the following. In April
2009, he received a colonoscopy at the University ofditi at Chicago Hospital. One or more polyps Were
removed during the procedure. Following Plaintiff's retto Stateville, he began hemorrhaging and was taken
to the emergency room of another hospital, where maireed for several days and was given several unjts of
blood. Plaintiff’'s suit names numerousitville officers and doctors, as well as private physicians with respect
to the medical care he received during his hospitasst@je court allowed the second amended complajnt to
proceed against most of the defendants named in tbedsamended complaint. Currently before the couff are
two motions to dismiss: one filed by Dr. Tamer Ataasgastroenterologist at Provena Medical Centerl){and
another filed by Stateville Officers Parham, Pito, and HurRéaintiff has filed rgsonses to both motions. Hpr
the following reasons, the court denies both motions to dismiss.

When considering a motion to dismiss, this cosdumnes to be true all well-pleaded allegationsjjand
views the alleged facts, as well as any inferences relalyatrawn therefrom, in a light most favorable to[the
plaintiff. Marshall-Mosby v. Corporate Receivables, Inc., 205 F.3d 323, 326 (7th Cir. 2000). The purpoge of
a motion to dismiss is togethe sufficiency of the coplaint, not to decide the merits of its claim¥eiler v.
Household Finance Corp., 101 F.3d 519, 524 n.1 (7th Cir. 1996)ndér the notice pleading requiremem, a
complaint need only state a federal claim and providegfendants with sufficient notice of the claim, includjng
the grounds upon which the claim redisll Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). Tje
complaint, however, must at least “plausibly suggestiiegplaintiff has a right to relief, raising that possibiflity
above a ‘speculative level.E.E.O.C. v. ConcentraHealth Services, Inc., 496 F.3d 773, 776 -77 (7th Cir. 200}).
A complaint must do more than recite the elemenssaafuse of action, and a court need not accept mere}l abels
and legal conclusions as factual allegatiddd! Atlantic, 550 U.S. at 555. Nor muatcourt presume facts npt
alleged.1d. Additionally, if a plaintiff pleads facts demongtray that he has no claim, a court may dismisg the
complaint. McCready v. eBay, Inc., 453 F.3d 882, 888 (7th Cir. 2006).
(CONTINUED)
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STATEMENT (continued)

With respect to the defendants who filed the curreations to dismiss, Rintiff's Second Amendegl
Complaint alleges the following. On April 9, 2009, htureed to Stateville, ongay following the removal
polyps during a colonospcopy. He was placed in hisateStateville within 24 hours of his return. JAt
approximately at 2 p.m. on April 9th, he began “hefmaging profusely.” (R. 57, Second Amended Comg|., 1
16.) Plaintiff began calling for helpnd Officer Parham responded fifteen megsutater. Parham stated thatlhe
had to screen Plaintiff for a mediahergency. Parham allegedly refusedamtio for assistance after Plainfjff
told him that he was bleeding badlyl.d.f Shortly thereafter, Sergeant Hunter approached Plaintiff's ce|l and
requested to know the medical emergency. “After agdprately 15 minutes of arguing with Ms. Hunter, ghe
placed Verser in a downstair[s] waiting cell (bpd#n) for approximately 30 more minutesld.({ 17.) PlaintifuT
states that, during this time, he told Officer Pito thatvae bleeding to death. Pito allegedly went into his office
and ignored Plaintiff's complaints.Id; 1 18.) Plaintiff arrived at Stwille’s emergency room at 3:10 p.m.,[an
hour and ten minutes after he began bleedingj, 1 19.)

Plaintiff was ultimately taken tBrovena Medical Center emergemogpm. The emergency room docfor
allegedly allowed Plaintiff to bleed for four hours, and the gastroenterologists at ProvenadEssaid Husseirw,
had ordered that he be discharged despite his low blood Iédef. 33.) Plaintiff began hemorrhaging again just
before his discharge and subsequently received two units of blmbd] 84.)

Defendants Parharm, Hunter, and Pito argue that Plaintiff has pleaded himself out of court begause

allegations demonstrate that they did not act with deltbendifference. Parham contends that, according tp the
second amended complaint, he responded to Plaintiff'sfoallelp, did not ignore Bintiff's need for medic
attention, and sought to screen the retid Plaintiff’'s emergency. (R. 68, Mon to Dismiss, 4.) Parham suggests

most a 45-minute delay with getting Pldfifto the prison’s emergency roomd(, 5.) Pito contends that the orjly
allegation against him is that he reddl Plaintiff's requests forimmediateaieal attention after Hunter had plaged
Plaintiff in the holding cell. Pito argues that, becaugg&mnt Hunter had already tedde Plaintiff, there w
nothing Pito could do. He further contends that, like Hyumtkintiff's claim against o at most is a 45-minu
delay with getting Plaintiff medical attention.

“[A] prison official may evidence deliberate indiffer@nby failing to treat or daying the treatment of
serious medical need.angstonv. Peters, 100 F.3d 1235, 1241 (7th Cir. 1996) (citiegellev. Gamble, 429 U.S
97,104 (1976)). For liability to exist the medical need rbasibjectively serious and the prison officer’s reagtion
must have amounted to deliberate indifference, i@recious disregard of a known serious risk of hgfm.
Langston, 100 F.3d at 1241. Relying duan gston, Defendants Parham, Hunter, and Pito all contend that
minute to an hour delay cannot establish deliberate indifference as a matter ofllamgdon, an inmate wh
had been raped was delayed one hour before getting mattiesdlon. The Seventh Circuit held that such a
was not unreasonably long, noting tktfa@ court had previously found a delay of two hours for an x-ra
examination for a broken bone not unreasonabémgston, 100 F.3d at 1241 (citinglurphy v. Walker, 51 F.3d
714,717 (7th Cir. 1995).

Contrary to the Defendants’ contention, this cearinot say that a wait tinté one hour before getti;ﬂg
an inmate to the prison’s emergency room never amoud#iterate indifference. “[T]he length of delay that is
tolerable depends on the seriousness ofdhditon and the ease of providing treatmemMiéGowan v. Hulick,
612 F.3d 636, 640 (7th Cir. 2018e also Brown v. Hughes, 894 F.2d 1533, 1538-39 (11dr.1990) (deliberat
indifference existed where inmate with a bnokeot was delayed treatment for a few hours).

Unlike the situations ihangston andMur phy, Plaintiff’'s medical condition involved profuse bleeding fipm
his colon, which could be consideredaguiring more immediate attention.alitiff’'s assertions that these th%re

I

A1

officers delayed getting Plaintiff to the prison’s emergency room, even if only for one hour, state valid ¢laims
(CONTINUED)
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STATEMENT (continued)

Accordingly, Parham, Hunter, and Pito’s motion to d&smns denied. The court est however, that to succged
on these claims, Plaintiff will have to shélat the hour delay caused him an injuicangston, 100 F3d at 1241;
seealso Martinv. Tyson, 845 F.2d 1451, 1458 (7th Cir. 1988) (both casg=ting deliberate indifference claifns
for delay in treatment in part because prisoner failgddduce any evidence of injury caused by the delay).|But,
at this stage of the proceedings, Parham, Hunter, anchBgicanswer the second amended complaint or othgywise
respond.
With respect to Dr. Atassi, Plaintiff has also stasedlaim. Dr. Atassi contends that Plaintiff HFS

specifically state what Dr. Atassi’s role was at Proveoapital. Dr. Atassi notes that Plaintiff instead gnly
generally refers to “doctors” and “physicians.” Dr. Atdssiher argues that Plaifftdoes not state that a dropjfin

his blood level at Provena caused him “discomfort or a eagpie injury.” (R. 92, Atassi Motion to Dismiss, §.)
Dr. Atassi also contends that Plaintiff has asserted Isasallegations that Dr. Atassi is a state actor. AcccuEing
to Dr. Atassi, he has no contract wilte State, and he treated Pldfranly because he was called by a Proena
emergency room doctor to provide a gastroenterology cons$dlt.6/)

A reasonable inference from Plaintiff's complaint is that Dr. Atassi, as the gastroenterology ccninsult
Provena, is one of the “doctors” and “physicians” wha@ty wanted to dischargedittiff despite his low bloo
level. (R. 57, Second Amended Compl., 11 33-34.)

Whether Dr. Atassi is not a stgdictor that cannot be sued deliberate indifference under § 1983 carjnot
be determined from the complaint. Dr. Atassi is ecirthat to state a § 1983 ctgi Plaintiff must allege g
constitutional violation by a state actdgee Jones v. Wilhelm, 425 F.3d 455, 465 (7th Cir. 2005). \IVest v.
Atkins, 487 U.S. 42, 51-54 (1988), the Supreme Court heldatlpaivate physician who contracts with a sjjate
prison to provide medical services at the prison actsrwader of state law for purposes of § 1983. Whethfer a
private doctor at a hospital who provides medical services to an inmate may also be considered a state [actor
clear in this circuit.See Estate of Rice ex rel. Rice v. Correctional Medical Services, No. 06 CV 697, 2009 WL
1748059, 16 (N.D. Ind. 2009) (“The Seventh Circuit hasn't addckthis issue.”) More information about|the
arrangement between Provena and the prison may be rneeda#le such a determination. Nevertheless, [even
if Dr. Atassi is not a state actor, Plaintiff may join stakaims of medical malpractice with his federal claim of
deliberate indifference in this suVhere the”state-law negligence claim tekato the same set of operative fgcts
as [an inmate’s] Eighth Amendment claim for delibenatifference,” this court may exercise supplemeptal
jurisdiction over the state claim&dwardsv. Shyder, 478 F.3d 827, 832 (7th Cir. 2007).

Under either a deliberate-indifference or a medical-malpractice standard, the court cannot conglude
Plaintiff's allegations are insufficient to state a claiftaintiff asserts that the Provena doctors chose not tq| treat
an obvious blood loss problem and sought instead to disdRkaigéff. Such allegations may state not only clajms
of medical malpractice but also deliberate indifferergee.Norfleet v. Webster, 439 F.3d 392, 396 (7th Cir. 2006)

(a treatment decision “so far afield of accepted pradessistandards” may establish deliberate indifferencg).

The court acknowledges, along with the Defendants Rlzantiff's allegations suggest that he receiyed
adequate treatment insofar as he was taken to the gremmergency room within a relatively short period of {jme
after he began hemorrhaging, he was taken to a hogithhe received two units of blood after he hemorrhjaged
again at the hospital. Plaintiff may not be able twvprthat any of the decisions, by doctors or officers, yere
inappropriate, amounted to deliberatelgifferent, or worsened his condition. But, the court cannot concludg that
Plaintiff has pleaded himself out of court or that hghtito relief is so speculagvthat his complaint may e
dismissed at this stag&ee Bell Atlantic, 550 U.S. at 559y1cCready, 453 F.3d at 888.

Accordingly, Defendants Parham, Hunter, Pito, andséits motions to dismiss are denied. These
Defendants must answer the second amended complaintaigthplead within 30 days of the date of this orgler.
Plaintiff's petition to file an amended complaint, which seeks to include state negligence claims, is denied|f Plair
does not include an amended complaint with his petitioly @s noted above, to theenxt that defendants are fjot
state actors, the court may consider the claims against them to be pendent state claims.
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