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Order Form (01/2005)

United States District Court, Northern District of Illinois

Name of Assigned Judge Blanche M. Manning Sitting Judgeif Other
or Magistrate Judge than Assigned Judge
CASE NUMBER 10 C 1375 DATE December 1, 2010
CASE Nelson L. Bryant (#2008-0026265) v. County of Cook, et al.
TITLE

DOCKET ENTRY TEXT:

Pursuantto 28 U.S.C. 8§ 1915A, Plaintiff may proceed on hisiseamended complaint as detailed in this order. The Clerk

is directed to issue summonses for all Defendants and the U.S. Marshal’'s Service is appointed to serve them.| The ClI
is also directed to send Plaintiff a mstgate judge consent form and filing ingtiions along with aapy of this order.
Plaintiff's motion for appointment of counsel [#6] is denied.

M [For further details see text below.] Docketing to mail notices.

STATEMENT

Plaintiff has brought thigro se civil rights action pursuant to 42 8.C. § 1983. His claims all stem frgm
being placed in Division 10 at Cook County Jail, dueéactbsing of the RTU (residential treatment unit), whjich
used to house pre-trial detainees in a dorm-like settirggntf claims that he hais claustrophobic and beifpg
closed in a cell at Cook County Jail leasised him harm. He further claithat his cell-mate, and other inmafes
are permitted to burn milk cartons in their cells, causing thick black smoke and soot to accumulate on the wall
Plaintiff alleges that the resulting poor condition of the air in the cell causes him anxiety and hegflaches
Plaintiff's final claim is that he is only allowed oat his cell for two hours per day, while other inmatef in
Division 10, on different tiers, are allowed out of his é&llup to six hours per day.amhtiff alleges that all
the alleged violations detailed above are part of aouand policy in place at the Cook County Jail to keep the
pre-trial detainees under conditions which do not pass constitutional muster.

Under 28 U.S.C. § 1915A, the Court is required to conapcompt threshold review of the complaiH\t

Here, accepting Plaintiff's allegations as true, the Court finds that Plaintiff has articulated a colorablg feder:
cause of action for equal protection with respect to inmates on different tiers being allowed to spendjfup to s
hours per day out of their cells when he snieted to two hours out of his cell per d&ge Brown v. Budz, 398
F.3d 904, 916 (7th Cir, 2008iting McNabola v. Chicago Transit Auth., 10 F.3d 501, 513 (7th Cir 1993). Tjhe
Court further finds that Plaintiff hatated an official capacity claim onljth respect to deliberate indifferenfe
to mental health care at Cook County Jaahvillev. McCaughtry, 266 F.2d 724, 734 (7th Cir. 2001). Plainiff
does not allege personal involvement by any of the polialers or decision makers, rather alleges a poligy of
closing the RTU that has resulted in inadequate mental health care at the Cook County Jail.
However, Plaintiff's conditions of confinement claimih respect to his claustrophobia fail to stafe a
cause of action. The Seventh Qitchas written on t issue of claustrophobic inmates and conditions of
confinement claims, stating: “We douwbhether [Plaintiff's] claim that h@as placed in a shuttered cell despite
his claustrophobia meets the standard of alleging an exceisgiteehis health or safety. [Plaintiff] has not cit¢d,
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STATEMENT

and we could not find, any cases hofglthat placing an individual with claustrophobia in such a cell crea['rzs an
objectively serious danger, and given that confinenoérprisoners in cells of limited size is inherent]|in
imprisonment, we are hesitant to makefsa finding outside of an extreme caSeetsch v. Berge, 3 Fed. Appx
551, 553 (7th Cir. 2001). This Court likewise could findotlwer cases that support a finding that Plaintiffhas
stated a cause of action, and Plairité6 not pled an “extreme” case. Consequently, his conditions claim rglatec
to his claustrophobia is dismissed.
Additionally, Plaintiff's claim regeding smoke from burning milk cams fails. Subjection to second-hgnd
smoke does not normally violate a prisoner's constitutiagiats. Although the Constitution prohibits cruel gnd
unusual punishment, “it does not require the most intelligent, progressive, humane, or efficacioys pris
administration.”Anderson v. Romero, 72 F.3d 518, 524 (7th Cir. 1995). failing to provide a maximally |safe
environment, one completely free from pollution or salfetgards is not [a form ofuel and unusual punishmert].
Many Americans live under conditions of exposurgddous contaminants. The Eighth Amendment doe§ not
require prisons to provide prisoners with more salubrdy$ealthier food, or cleaner water than are enjoydd by
substantial numbers of free AmericaBee Gurley v. Sheahan, No. 06 C 3454, 2009 U.S. Dist. LEXIS 62995
**18-19 (N.D. lll) (Pallmeyer, J.)¢iting Carroll v. DeTella, 255 F.3d 470, 472 (7th Cir. 2001) (internal citatigns
omitted). While these cases deal with second harattabsmoke and the smoke in the present case comeg fron
burnt milk cartons, the principle remains the safee Roach v. Sheahan, No. 03 C 6481 2004 U.S. Dist. LEX|IS
12509 *6 (N.D. Ill.) (Pallmeyer, J.)
The Clerk shall issue summonses for service of the complaint on Defendants. The Clerk shall flso s
Plaintiff a Magistrate Judge Consent Form and lesiwas for Submitting Documesntlong with a copy of this
order.

The United States Marshals Service is appointegitee Defendants. Any service forms necessary for
Plaintiff to complete will be sent by the Marshal ap@priate to serve Defendanwith process. The U.p.
Marshal is directed to make all reasonable effortsrieedefendants. With respect to any former jail emplgyee
who can no longer be found at the work address prowg&daintiff, the Cook Countipepartment of Corrections
shall furnish the Marshal with Defendant’s last-known address. The information shall be used only for purpo
of effectuating service [or for proof of service, shouttispute arise] and any documentation of the addresg|shall
be retained only by the Marshal. Adds information shall not be maintained in the Court file, nor disclosgd by
the Marshal. The Marshal is authorized to mail a request for waiver of service to Defendants in thgg man
prescribed by Fed. R. Civ. P. 4(d)(2) before attempting personal service.

Plaintiff is instructed to file all future papers conaag this action with the Cligrof Court in care of trclrf
Prisoner Correspondent. Plaintiff must provide the Cottintthve original plus a complete judge’s copy, including
any exhibits, of every document filed. In additionaiRtiff must send an exact copy of any Court filing| to
Defendants [or to defense counsel, once an attorney teaseéan appearance on behalf of the defendants]. [Every
document filed with the Court must inicle a certificate of service stating to whom exact copies were mail@¢d anc
the date of mailing. Any papéhnat is sent directly to the judge or that otherwise fails to comply with fthese
instructions may be disregarded by the court or returned to Plaintiff.

Plaintiff's motion for the appointmef counsel is denied without prejadi At this stage, the case dfpes
not appear to involve complex discovery or an evidentiary heaSsePruitt v. Mote, 503 F.3d 647, 656-59 (7fth
Cir. 2007). As Plaintiff appears more than capablgre$enting his case, the Court declines to appoint calnsel
for Plaintiff at this time. It shoulddalitionally be noted that the Court grapts se litigants wide latitude in th
handling of their lawsuits. Should the case proceed tord thait assistance of counsebhppropriate, the Coyyt
may revisit this request.
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