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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TRUSTEES OF THE CHICAGO REGIONAL, )
COUNCIL OF CARPENTERS PENSION )
FUND, CHICAGO REGIONAL COUNCIL )
OF CARPENTERS WELFARE FUND, )
and CHICAGO REGIONAL COUNCIL )
OF CARPENTERS APPRENTICE AND )
TRAINEE PROGRAM FUND, )

Paintiffs,

)
)
) CaséNo. 10-cv-1493
V. )
) Judg&robertM. Dow, Jr.
CENTRAL RUG & CARPET COMPANY, INC., )
BARSUMIAN ENTERPRISES, LTD., )

andBODALA, L.L.C.,

Defendants.

—

BODALA, L.L.C,,
Cross-Plaintiff,

V.

N N s N N N

CENTRAL RUG & CARPET COMPANY, INC. )

Cross-Defendant. )

BODALA, L.L.C.,
Third-PartyPlaintiff,

V.

e = s T e

ROBERT BARSUMIAN and THE ROBERT )
BARSUMIAN RESTATEMENT OF TRUST, )
dated November 27, 1991, )

Third-PartyDefendants. )
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ROBERT BARSUMIAN and THE ROBERT )

BARSUMIAN RESTATEMENT OF TRUST, )

dated November 27, 1991, )
Cross-Plaintiff,

V.

BODALA, L.L.C.,

— e N

Cross-Defendant. )
MEMORANDUM OPINION AND ORDER

Plaintiff Trustees of th€hicago Regional Council of @zenters Pension Fund, Chicago
Regional Council of Carpenters Welfare Fuadd Chicago Regional Council of Carpenters
Apprentice and Trainee Programriéu(collectively, “the Trust #nds”) sued Defendants Central
Rug & Carpet Company, Inc. (“Central RugBarsumian Enterprises, Ltd. (“Barsumian”), and
Bodala, L.L.C. (“Bodala”) under Section 502 tbhe Employee Retirement Income Security Act
and Section 301 of the Taft-Hartley Act, 28S.C. 88 1132 and 185. Before the Court is
Defendant Barsumian’s motion to dismiss the Trust Funds’ complaint pursuant to Federal Rules
of Civil Procedure 10(b) and 12(b)(6) and feanctions pursuant to Rull [65]. For the
reasons set forth below, the Court grantgdrt and denies in part Barsumian’s motion.
l. Background

For the purposes of Barsumian’s motiondtemiss, the Court assumes as true all well-
pleaded allegations set forth in the complaint. 8eg, Killingsworth v. HSBC Bank Nevada,
N.A., 507 F.3d 614, 618 (7th Cir. 2007). The Trust Funds are multiemployer plans under 29
U.S.C. 8§ 1002 that receive contributions framployers pursuant to collective bargaining
agreements between the employers and the Chicago Regional Council of Carpenters (“the

Union”). Central Rug entered into an agreement with the Union, under which Central Rug



agreed to be bound by a colleetibargaining agreement or agreements. The terms of the
collective bargaining agreementgjugre Central Rug to pay fringgenefits to the Trust Funds.
Specifically, Central Rug is required to magentributions to the Trust Funds for each hour
worked by its carpenter employees at the &md in the manner specified by the collective
bargaining and trust agreements. Central Rug ralsst make contributions to the Trust Fund
measured by the hours worked by subcontractbisave not signatory t collective bargaining
agreement with the Union.

Under the trust and collecévbargaining agreements, CehtRaig is required to provide
access to the records necessary for the TFustds to determine whether Central Rug has
complied with its contribution obligations. Aaciing to the complaint, when the Trust Funds
attempted to conduct an audit @éntral Rug’s books and recsrébr the period of October 7,
2009 through the present, Centralg failed to provide all of thbooks and records requested by
the auditors. Accordingly, the Trust Funds wamnable to complete threaudit of Central Rug.

During their audit, the Trust Funds discowket@o companies that they believed might be
“related” to Central Rug: Barsumian Enterpsisetd. and Bodala, L.L.C. (Compl. § 7.) The
auditors asked Central Rugpoovide the books an@cords for the same time period for the two
“related” companies so that they could reviewsin as well. Centralug refused to provide the
books and records for Barsumian and Bodaid, aas such, the Trust Funds were unable to
conduct an audit of the two “related” companies.

On March 8, 2010, the Trust Funds sued 2¢Rug, Barsumian, and Bodala, seeking an
audit, unpaid contributions, interest or liquidhtdéamages, and attorney fees and costs. The
Trust Funds also asked the Cofat a finding that Barsumiannd Bodala be held jointly and

severally liable as alter egos of Central Rogany award entered. The Trust Funds set forth



several legal theories that thelaim would bind Barsumian arigbdala. First, the Trust Funds
contend that Barsumian and Bodala “are a dgglicontinuance” of Central Rug and that they
participated with Central Rug iavoiding Central Rug'’s trustifid obligations. (Compl. § 11.)
The Trust Funds also assert that BarsumianBatthla are “alter egos” of Central Rug. (Compl.
1 12.) Finally, the Trust Funds allege that Barsumian asdhB are bound to the collective
bargaining agreement under either a single empliygary or a joint emplyer theory. (Compl.
112)

Defendant Barsumian moves to dismiss Tinest Funds’ allegations against it, arguing
that the complaint violates Federal Rules of (rbcedure 10(b) and 12(b)(6). Barsumian also
moves for sanctions under Rule 11.

. Analysis

The Court begins with Barsumian’s Rul2(b)(6) argument. A motion to dismiss
pursuant to Federal Rule of Civil Procedure )J@&ptests the sufficiency of the complaint, not
the merits of the case. Sé#son v. City of Chicago, 910 F.2d 1510, 1520 (7tir. 1990). To
survive a 12(b)(6) motion to dismiss, the commldirst must comply with Rule 8(a) by
providing “a short and plain statemt of the claim showing that the pleader is entitled to relief”
(Fed. R. Civ. P. 8(a)(2)), such that the defendmgiven “fair notice of the way the * * * claim
is and the grounds upon which it restsBell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007) (quotingConley v. Gibson, 355 U.S. 41, 47 (1957)). Second, the factual allegations in the
complaint must be sufficient to raise the pb#igy of relief abovethe “speculative level,”
assuming that all of the allegations in the complaint are tE&.O.C. v. Concentra Health

Servs., Inc., 496 F.3d 773, 776 (7th Cir. 2007) (quotifgombly, 550 U.S. at 555). “[O]nce a



claim has been stated adequately, it may be stgapby showing any set of facts consistent with
the allegations in the complaintTwombly, 550 U.S. at 563.

Barsumian contends that the complaimntains only conclusory statements as to
Barsumian’s relationship with Central Rugqdalacks any factual k& for the alleged
relationship. While the relevant allegatioms the complaint are somewhat lean, they are
sufficient to meet the federal notice pleagli standards, particularly in a relatively
straightforward case like this one. Semestone Dev. Corp v. Village of Lemont, Ill., 520 F.3d
797, 803 (7th Cir. 2008) (explaining that thecamt of factual allegéon required depends on
the complexity of the gal theory). The complaint meets tleguirements of Rule 8(a) because
it gives Barsumian notice of the claim againstnt the grounds upon which it rests. And while
a complaint must “allege ‘enough fadb state a claim teelief that is phusible on its face,’Id.
(quoting Twombly, 550 U.S. at 570), a plaintiff need not plead specific facts. EGekson v.
Pardus, 551 U.S. 89, 93 (2007) (“Spécifacts are not necessarygtBtatement need only give
the defendant fair notice of what the * *ctaim is and the grounds upon which it rests.”)
(quotations omitted). The Trust Funds allegat tthen they audited Central Rug’s books, they
discovered that Barsumian was a “possibly refammpany. When the Trust Funds tried to
investigate further, Central Rug refused to provide Barsumian’s books and records for an audit.
The Trust Funds also allege that Barsumiani@pated with Central Rug in avoiding its trust
fund obligations. Taking all of the allegationstive complaint to be true, the Trust Funds have
alleged a claim against Barsumian that is plausible on its faceCHe=gjo Regional Council of
Carpenters Pension Fund v. FAC Construction & Design, Inc., No. 11-CV-4303, 2011 WL
6369792, at *2-3 (N.D. Ill. Dec. 15, 2011) (denying tthefendant’s motion to dismiss a similar

complaint);Chicago Regional Council of Carpentersv. G&L Construction, No. 08 C 7191, at 2



(N.D. lll. Mar. 4, 2009) (unpuldhed) (same). Accordinglythe Court denies Barsumian’s
motion to dismiss pursuant to Rule 12(b)(6).

B. Rule 10(b)

Alternatively, Barsumian argues that tiheust Funds’ complaint must be dismissed
because it violates Rule 10(b). Federal Rul€iofl Procedure 10(b) provides that “each claim
founded on a separate transaction or occurrente must be stated in a separate count or
defense * * * [i]f doing so would prometclarity.” Fed. R. Civ. P. 10(bAlioto v. Town of
Lisbon, 651 F.3d 715, 721 (7th Cir. 2011) (stating tfeatourt may require that allegations be
grouped into logical counts for claims thare ‘founded on’ separate transactions or
occurrences”). Requiring separaeunts serves two purposesl) it gives fairnotice to the
defendants of the claims agairtkem; and (2) it enables the cotwtgrant relief on an entire
count, not just part of a count. Ski@ingston v. Village of Dolton, No. 02 C 6003, 2003 WL
1463635, at *6 (N.D. lll. Mar. 20, 2003).

Barsumian contends that the complaint iprioper because it “jumbles[s] together” five
separate claims that are based on separate tti@nsagr occurrences. @D Mot. to Dismiss at
2.) The five “claims” Barsumian complains of, howevare not claims. They are legal theories.
The claimagainst Barsumian is that its relationstupgCentral Rug binds Barsumian to the terms
of the collectively bargaining and trust agreememnids thus renders it jointly and severally liable
for unpaid contributions, interest, and other reli®@hat is clear from the complaint. And while
the complaint does include several legal themn as to why Bartsnian is bound to the
agreements, because a plaintiff is remjuired to plead legal theories, $émto, 651 F.3d at 721
(collecting cases), it flmows that including more than ortbeory in a count does not affect

whether the complaint is properly plead.



The Court agrees, however, that it “would podenclarity” and better enable the Court to
consider whether relief is appropriate if thaudir Funds’ separated th&laims against Central
Rug from its claims against the two relatedmpanies. Accordgly, the Court grants
Barsumian’s motion in part and dismisses fhest Funds’ complaint without prejudice for
failure to comply with Rule 10(b). The TruBunds are given until Malnc2, 2012 to file an
amended complaint separating the claims as discussed above.

C. Rule 11 Sanctions

Barsumian also asks the Court to awardeRLL sanctions againthe Trust Funds for
their alleged failure to conduct a reasonable ingoéfore filing their lawsuit. For its part, the
Trust Funds claim that Barsumian’s motion temndiss is frivolous and request an award of
attorney fees and costs in their favor. Because both parties have violated Rule 11(c)(2)’s
requirement that a Rule 11 motion for sanctionsdygarate from any other motion and because,
in any case, sanctions are not warrantegt,hthe Court denies both motions. Seg, MB
Financial, N.A. v. Sevens, No. 11 C 798, 2011 WL 5514059, at *4 (N.D. Ill. July 5, 2011)

(denying motions for sanctions because the motions did not comply with Rule 11(c)(2)).



[11.  Conclusion

For the foregoing reasons, the Court granigart and denies in part Barsumian’s motion
to dismiss and for sanctions [65]. The Countide Barsumian’'s motioto dismiss pursuant to
Rule 12(b)(6), but grants the motion as to RLO¢b). The Trust Funds’ complaint is dismissed
without prejudice and with leave to replead byrtha2, 2012 in accordance with this decision.

Finally, the Court denies bofiarties’ request for sanctions under Rule 11.

Dated: February 10, 2012

Robert M. Dow, Jr.
Lhited States District Judge



