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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANHEUSER-BUSCH, INC., ET AL., )
Plaintiffs,
V. Caséo.: 10-cv-1601

STEPHEN B. SCHNORF, ET AL., Judge Robert M. Dow, Jr.

~ e T e e~ e

Defendants.
MEMORANDUM OPINION AND ORDER

Pursuant to 42 U.S.C. § 1988 and Local Ra4e8, Plaintiffs Anheuser-Busch, Inc. (“AB
Inc.”) and Wholesaler Equity Developme@brporation (“WEDCO”) have moved for their
attorneys’ fees incurreth this litigation. Insupport of their motionPlaintiffs rely on the
Court’s September 3, 2010 order granting PlHgitpartial motion for summary judgment on
their Commerce Clause claim. ABclnand WEDCO seek the sum of $1,605,154.22 in
attorneys’ fees from Defendaniplus pre-judgment interest.

In response, Defendahtghereinafter referred to as the lllinois Liquor Control
Commission, “ILCC,” or the “Commssion”) contend that Plaintiff@iled to achieve their stated
goal in bringing the lawsuit and, in any event, that Plaintiffs’ request for $1.6 million in
attorneys’ fees far exceeds what is reasonablk@ppropriate in a case which Plaintiffs dubbed
“straightforward” and “clear cut. Having considered all of the arguments presented as well as

the relevant Supreme Court and Seventh Circuit leagethe Court concludes that Plaintiffs did

! Defendants in this case are affiliated with the Commission. Stephen Schnorf is the Acting Chair and a

Commissioner of the ILCC and Defendants John Aguilar, Daniel Downes, Sam Esteban, Michael
McMahon, Martin Mulcahey, and Donald O’Cotfinare Commissioners of the ILCC. Defendant
Richard Haymaker is Chief Legal Counsel of the ILCDefendants were named in this suit in their
official capacities. SeEx parte Young209 U.S. 123, 157-60 (190&ntertainment Software Ass'n v.
Blagojevich 469 F.3d 641, 644-45 (7th Cir. 2006).
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not achieve their objective in bringing this lawsand thus have failed to demonstrate that they
are entitled to an award of attorneys’ feesccordingly, Plaintiffs’ motion for attorneys’ fees
[167] is denied.
l. Background

On March 10, 2010, the lllinois guor Control Commission rulethat the State’s Liquor
Control Act precludes beer producer AnheusereBusgnc. from acquiring, through its affiliate
WEDCO, a 100% ownership interéstdistributor CITY Beveragé. The Commission explained
that “[p]reserving lllinois’ thre-tier distribution system of @holic liquor is a fundamental
objective of the Liquor Control Act and the lllisolegislature for reasons of public policy.”
Plaintiffs Anheuser-Busch, WED®; and CITY Beverage filed this lawsuit on the same day
challenging the Commission’s integpation on various federal wstitutional grounds. They
alleged that the Commission’s ruling “thtealed] to scuttle aunique and important
acquisition,” denied them “the benefits of thensaction and its synergies,” and prevented them
from “compet[ing] on equal footing” with two s, in-state beer producers (Argus and Big
Muddy) that exercised Kalistribution rights® In addition to requestina declaration that the
Commission’s interpretation was unconstitutional, iitis asked the Court to use its discretion
in fashioning a remedy that would extend self-distribution rights to all beer producers regardless

of their location, so that Anheuser-Busauld proceed with its acquisition of WEDCO.

2 The ILCC issued a two-part declaratory ruling. First, the Commission unanimously ruled that the Act

“prohibits an lllinois license Non-resident deafeom possessing an ownership interest in a licensed
lllinois distributor,” and that Anheuser-Busch woud@ in violation of the Act if it or any affiliate
“purchased any additional interest in CITY.” Secotig, Commission ruled, in a four-to-three decision,
that in light of the “history and facts surroungdithis case,” including WEDCO's ownership of a 30%
interest in CITY since 2005, the Commission wbuenew CITY’s distributor’'s licenses “as currently
owned,” “absent any other disqualifying factors.”

% The third in-state brewer that held a distributdicense, but did not self-distribute at the time of the
summary judgment briefing, was Goose Island Béer During summary judgment briefing, Plaintiff
Anheuser-Busch held a small ownership intere§aonse Island and subsequently acquired the remaining
interest in Goose Island.



On September 3, 2010, after three monthexpiedited proceedings following the filing
of the complaint in this case and two and a hdtfitional months in which the Court crafted its
opinion, the Court granted Plaintiffs’ motion rfgartial summary judgment, holding that
Defendants’ enforcement of the lllinois LiquGontrol Act of 1934 (the “Liquor Control Act”)
violated the Commerce Clausetbé United States Constitution insofar as it permits in-state, but
not out-of-state, producers to sel$tiibute. However, the Coudeclined Plaintiffs’ request to
remedy the unconstitutionality of Illinois’ systelny extending the self-disbution privilege to
out-of-state brewers, concludingat Plaintiffs’ proposed remedyould be more disruptive to
the existing statutory and regulat@cheme than the alternative remedy of withdrawing the self-
distribution privilege from in-sta brewers. The Court stayed its order until March 31, 2011, to
give the lllinois General Assembly an opporturidyamend the Liquor Control Act if it chose to
do so and then extended the stay at the gareguest [see 162, 187]The General Assembly
did in fact enact remedial legislation, andame 1, 2011, Governor Quinn signed into law SB
754. The new law creates a “crbfewer’s license” for in-statand out-of-statdeer producers
whose annual productida less than 15,000 barrels (465,000 gallons) and who may then obtain
approval from the ILCC to self-distribute up to 7,5@0rels of that productn in lllinois.

On October 29, 2010, after Plaintiffs dismidgbeir other remaining claims, the Court
entered final judgment against Defendants arfdvor of Plaintiffs. On November 3, 2010, AB
Inc. and WEDCO filed a notice of appeal froinis Court’s September 3 opinion and October 29
final jJudgment on the sole issue of the proper aynfer Defendants’ violation of the Commerce
Clause. Defendants did not cross-appeal.usThhe only issue onppeal was whether the
Court’s determination that nulidation, rather tharextension, of the setistribution right

utilized by a few small, in-state brewers was the proper remedy for Defendants’ constitutional



violation. Once Governor Quinn signed SB 7&do law, the Seventh Circuit dismissed
Plaintiffs’ appeal as moot, noting that thewn&aw “eliminates the geographically disparate
treatment of beer distributors.” SAaheuser Busch Co., Inc. v. Schnorf, etbs. 10-3298 &
10-3570, Order (7th Cir. July 8, 2011).

. Analysis

This case presents an interesting question enstgue of attorneys’ fees. As the Court
previously noted in addressing Defendants’ stagtion, Plaintiffs’ clearly won on the issue of
whether Defendants’ were vaiing the Commerce Clause, aBeéfendants’ did not appeal.
Defendants took the position th@tanholmdid not supply the relevant standard for this case—
Defendants argued that tper seinvalidity standard did not apptand also maintained that the
Twenty-first Amendment permits aes “virtually complete control” over how to structure a
distribution system. The Court, followir@ranholmand its progeny, disagreed and found that
Defendants failed to articulate a legitimate local purpose that justified their discrimination
against out-of-state brewers.

As Defendants note, the comnstional claim was resolveah summary judgment without
discovery and turned on a straightforward applicationGoednholm and its progeny to the
Commission’s construction of sealaw. Plaintiffs themselves characterized the case as
“straightforward” and “clear cut,” noting thattiirned on a “a single, well-defined question of
law” calling for a “simple” application of a single caggranholnm). See DE 18 at 2, 4; DE 53 at
18. Defendants admitted “all of Plaintiffs’ matdrfacts and [did] not set out additional facts
showing a genuine issue for trial.” The foowas solely on a legal issue for which recent
Supreme Court precedent paved eaclpath. If that were threum and substance of the case,

Defendants would not have a leg to standimropposing a reasonable fee request and the



reasonable fee would be a tiny fraction of the $1.6 million sum sought by Plaintiffs in their fee
petition.

However, it was (and is) readily apparent tRé&tintiffs did not réain counsel (and pay
them handsomely) to establish Commerce Clauseeplent. Rather, as the timing of this lawsuit
and the content of most, if not all, of the court filings confirm, Plaintiffs’ “ultimate goal” was to
pave the way for their acquisition of the remagi70% interest in distributor City Beverage—
or, as Plaintiffs themselves put it, to clo®a extremely important business transaction for
Plaintiffs.” PIl. S.J. Reply 3. And in this respect, Plaintifffailed. Their transaction cannot
proceed, and their “opportunity for profit maximization” will not follow on the heels of this
lawsuit. Furthermore, despite their victoon the constitutional issue, the end result of
Plaintiffs’ litigation strategy has left them wore#-: Plaintiffs sought an extension of self-
distribution rights to all producerbut the Court’s ruling (which vgastayed to give the General
Assembly time to act) would have barred angdoucers from self-distributing, which not only
precluded Plaintiffs’ from acquimg the remaining 70% interest @ity Beverage, but also put
Plaintiffs’ existing 30% interesh jeopardy. The General Assemiagted while the stay was in
place, and its amendment was even less favotabRiaintiffs than the Court’s ruling would
have been—the new statute not only barred #ffsrirom self-distributing (and hence blocked
Plaintiffs’ acquisition of City Beverage), buhe General Assembly also extended self-
distribution rights to small brewers across ttation, creating more coraption for Plaintiffs
beyond the two small, in-stalbeewers who self-distributgatior to this lawsuit.

The battle lines are well defined?laintiffs contend that thegre entitled to all of their
reasonable fees because they won a completery on the constitutional claim (in that the

Court granted partial sumary judgment to Plaintiffs on itbmmerce clause claim); Defendants



counter that Plaintiffs are entitled to little or atiorneys’ fees because they achieved, at best, a
very modest (and “Pyrrhic”) victory that fell Weshort of their aim in bringing the litigation.
That leaves the Court with the interesting quesbf whether (or how) taward fees to a party
that wins on a straightforward,réshold issue, but garittle or nothing (and eventually loses
ground) as a result of the litigation. With thiackground, the Court turns tize issue at hand.

A. General standards

In order to entice competernta@neys to prosecute civil righcases, Congress enacted 42
U.S.C. § 1988, pursuant to which a “prevaliparty” in a 8 1983 action is entitled to
“reasonable” attorneys’ fees. SHensley v. Eckerhard61 U.S. 424, 429 (1983). Under the
Supreme Court’s self-termed “generous formolatiof the phrase, a wi rights plaintiff is
considered to be a “prevailing party” if e she succeeds on “any significant issue in the
litigation which achieves some of the bBnéhe parties soughin bringing suit.” Farrar v.
Hobby, 506 U.S. 103, 109 (1992) (citingensley 461 U.S. at 429); see alS@exas State
Teachers Ass’'n v. Garland Indep. Sch. D#89 U.S. 782, 791-92 (1989).

The Supreme Court elaborated on the definibbprevailing party in three cases in the
late 1980s, and then syn#iieed those rulings ifarrar v. Hobby SeeHewitt v. Helms482
U.S. 755, 761 (1987) (observing that “[r]lespect for ordinary lagguaquires that a plaintiff
receive at least some relief oretimerits of his claim before he can be said to prevail” and
requiring the plaintiff to prove “the settling sbme dispute which affects the behavior of the
defendant towardshe plaintiff”); Rhodes v. Stewarg88 U.S. 1, 3 (1988) (explained that
“nothing in [Hewitt] suggested that the entof [a declaratory] judgpent in a party’s favor
automatically renders that party prevailingder § 1988” and reaffirming that a judgment—

declaratory or otherwise—“will constitute reliébr purposes of § 1988, if, and only if, it affects



the behavior of the defendawtvard the plaintiff’);Texas State Teachers As#89 U.S. at 792
(emphasizing that “[tlhe touchstone of tlpeevailing party inquirymust be the material
alteration of the legal relatiohg of the parties”). IrFarrar, the Supreme Court summed it up
by stating that a plaintiff “prevails” when “actueelief on the merits of his claim materially
alters the legal relationship beden the parties by modifying the defendant’'s behavior in a way
that directly benefits the @intiff.” 506 U.S. at 111-12.

In deciding the specific amount that is r@a&ble in the circustances, the Supreme
Court has directed district courts to consideadstarting point” (or “lodestar”) the number of
hours expended in the litigation muligd by a reasonable hourly ratédensley 461 U.S. at
433. The Court has stressed that the “most crifécabr” in determininghe reasonableness of a
fee award is “the degree of succebstained” by the mvailing party.ld. at 436. As both parties
here acknowledge, courts frequently attempt éasare success by viewingeh factors: (i) the
difference between the actual judgment and thevesy sought, (ii) theignificance of the legal
issues on which the plaintiff preded, and (iii) the publiénterest at stake ithe litigation. See,
e.g, Connolly v. Nat'l Sch. Bus. Serv., Int77 F.3d 593, 597 (7th Cir. 1999).

The Supreme Court expressly has stated \lnen litigation of a § 1983 case leads to
“excellent results” for the prevailing party, the plaintiff's attorney “should recover a fully
compensatory fee.'Hensley 461 U.S. at 435. As the Courtrtiuer explained, “[nJormally this
will encompass all hours reasonably expended enlitiyation, and indeed in some cases of
exceptional success an enhanced award may be justifiéd.Both the Supreme Court and the
Seventh Circuit have stressed that a fee dwahould not be reduced simply because the
plaintiff failed to prevail on everyantention raised in the lawsuit.Hensley 461 U.S. at 435;

see alsdunning v. Simmons Airlines, InG2 F.3d 863, 873 (7th Cir. 1995). As the court of



appeals summarizedHénsleymakes clear that when claims arterrelated, as is often the case
in civil rights litigation,time spent pursuant to an unsucceissfaim may be compensable if it
also contributed to the success of other claindaffee v. Redmond42 F.3d 409, 413 (7th Cir.
1998).

B. Prevailing Party

As set forth above, “a plaintiff ‘prevails’ vem actual relief on the merits of his claim
materially alters the legal relationship betweenghrties by modifying tndefendant’s behavior
in a way that directly beefits the plaintiff.” Farrar, 506 U.S. at 111-12. The Seventh Circuit
has identified the “key inquiry’ as whether [pl&ff] attained his objective in bring the suit, or
stated differently, whether thfdefendant’s conduct] redressed [plaintiff's] grievances and
directed benefitted him."Cady v. City of Chicago43 F.3d 326, 329 (7th Cir. 1994). Whether
Plaintiffs obtained their objectvin bringing this lawsuit a factual determinationd. (“This is
a factual determination which weview only for clear error.™.

Plaintiffs advanced a tripartite objective in this lawsuit. First, Plaintiffs sought
“declaratory and injunctive relief to remedyethrreparable and substantial harm that will
continue to result from Defend&’ violation of the Commercand Contracts Clauses of the

United States Constitution.” Compl. at § 1. th@ut proving that Defendants were violating the

*  There is no “rule or principle that will unerringly distinguish a factual finding from a legal

conclusion.” Pullman-Standard v. Swint456 U.S. 273, 288 (1982); See al&ekas v. Attorney
Registration and Disciplinary Com'n of Supreme Court of lllin@g®3 F.2d 846, 849-50 (7th Cir. 1986).
Nevertheless, “the decision to label an issue a ‘quesfitaw,’ a ‘question of fact,” or a ‘mixed question
of law and fact’ is sometimes as much a matteallofcation [of authority between the primary and the
secondary decision-makers] as it is of analysisliller v. Fenton,474 U.S. 104 (1985). IGekas the
Seventh Circuit concluded that, “[ijn the context of fee disputes, the district court, given its familiarity
with the parties and the proceedings, is better posdiohan the court of appeals to decide whether a
plaintiff's lawsuit is causally linked to the relief obtained3ekas 793 F.2d at 849-50; see alBkanem

v. Health and Hospital Corp. of Marion Counfj78 F.2d 1254, 1258 (7th Cir. 1985) (clearly erroneous
standard of review applied). It seems to folltmat determining whether Plaintiffs obtained their
objective is a factual determination, while detigimg whether a party meets the definition of a
“prevailing party” remains a legal question. $aeuy v. Samuelg23 F.3d 714, 718 (7th Cir. 2005).



Commerce Clause, Plaintiffs couldt upset the ILCC’s ruling that Plaintiffs’ acquisition of City
Beverage was contrary to lllinois law. c®ad, Plaintiffs asked the Court to remedy the
constitutional violations by allowing all brewers (out-of-state and in-state) to self-distribute—in
Plaintiffs’ words, they sought a remedy whistould allow them “to compete on equal footing
with the in-state producers who are pernditte distribute beer to retailersltl. at § 2. Plaintiffs
did not seek to reaffirm the rgjithree-tier distribution systerbut rather sought to weaken, or
collapse, the distribution system such that alhafacturers — in-state out-of-state — could sell
directly to retailers. And finally, Plaintifisiade clear throughout thenlauit that their ultimate
goal was to close “an extremely important business transaction for Plaintiffs.” PIl. S.J. Reply at
23. Plaintiffs, beginning with paragraph 3 o¢ithcomplaint, repeatedistressed the urgency of
this lawsuit in the face of an pending business transaction:

Defendants’ actions threaten to scuttle a unique and important acquisition by

WEDCO of the remaining 70 percent of TQ1 Beverage. Prior to Defendants’

unconstitutional actions, WBECO and CITY Beverage’s majority owners had

agreed to this transaction. The parttesv face a State-decreed prohibition to
closing this sale. Unless Plaintiffeaeive immediate injunctive and declaratory

relief, the prospect of WEDCO purchagithe remaining 70 percent ownership of

CITY Beverage could vanish, whichowld cause extreme economic harm to

Plaintiffs.

Compl. at § 3.

A “fair inference” from Plaintiffs’ complaints that Plaintiffs were not concerned that
two small in-state brewers (one of whichdhproduced, at the timef summary judgment
briefing, only 2,211.2 gallons of beer comparedA®'s 77.6 million reported gallons in fiscal
year 2010) were cutting into AB’s market share. Sady, 43 F.3d at 329 (“It is useful to look
to the relief requested in Cady’s complaint agaating point”). Rathelaintiffs were upfront

about their ultimate objective—they wanted teasl the path to closing on the City Beverage

transaction. See Compl. at §732; PIs.” Mot. to Scheduleecl. Judg. Hearing at 1 3-10, 19



(describing how WEDCO'’s attempts to purchase ritbmaining interest in City Beverage were
thwarted by the ILCC’s declaratory ruling); A*substantial transaction involving a large
business with hundreds of employees already lbeen put on hold because of Defendants’
Declaratory Ruling regarding Ligu&ontrol Act and, thus, is at great risk.”); (discussing how
the ILCC’s ruling denies AB “the same oppotityrfor profit maximizaton and the ability to
leverage the competitiveness of their bratit®ugh their control and focus of distribution
function”). And the only way to even begin achieve that objective in this litigation was to
obtain the declaratory judgmiethat they requested in their proposed order:

Upon Plaintiffs’ motion for summaryuggment on Count of Plaintiffs’

complaint, that Defendants’ actionsoldte the Commerce &lse, it is hereby

adjudged and ordered that:

Declaratory Judgment

Defendants violate the Conemte Clause of the United States Constitution by
prohibiting out-of-state lewer AB Inc. from haling or acquiring lllinois
Distributor’'s or Importing Distributor’s ldenses or from holding, acquiring an
interest in, or being affiliated with aentity that holds lllinois Distributor’s or
Importing Distributor’s Licenses.

See Plaintiffs’ Text of Proposed Order at 1, Bxo Pls.” S.J. Mot. The requested “Injunctive

Relief” hewed to the same line, asking thafendants be permanently enjoined from the

following:

1. Denying, refusing to issue, refusitm renew, or revoking a license, or
taking any other action against AB Irar. any other entity, on the grounds
that AB Inc. or its affiliates holds or @uires, or is affiliated with an entity
that holds or acquires, Illinois Digtutor's or Importing Distributor’'s
Licenses.

2. Denying, refusing to issueefusing to renew, aevoking the Distributor’s

or Importing Distributor’s Licensesequested by or held by AB Inc.,
CITY Beverage — lllinois, L.L.C., AlY Beverage L.L.C., CITY Beverage
— Markham L.L.C., Chicago Distributing L.L.C., or any of their affiliates
on the grounds of AB Inc.’s affiliation with an entity that holds a
Distributor’s or ImportingDistributor’s License.

10



3. Denying, refusing to issue, refusitagrenew, or revoking AB Inc.’s Non-
Resident Dealer’'s license on the groumlast it holds a Distributor’'s or
Importing Distributor’s License or isffdiated with an entity that holds a
Distributor's or Importing Distributor's License
4. Taking any other action against ABc., CITY Beverage — lllinois,
L.L.C., CITY Beverage L.L.C., AlY Beverage — Markham L.L.C.,
Chicago Distributing L.L.C., or any of their affiliates based on any
affiliation between AB Inc. anthe CITY Beverage entities.
Id. at 2.
Turning to the ruling, the Coudetermined that the Commien’s interpréation of the
Act was unconstitutional insofar as it permitieestate, but not out-of-state, producers to self-
distribute. The Court then concluded, framn judicial standpoint, that withdrawing self-
distribution rights from in-ste producers was the more appriate remedy than the ruling
requested by Plaintiffs because it would eliatenthe constitutional infirmity “while keeping
intact most of the current te-tier system.” The Court mgnized that its remedy would “not
materially advance Plaintiffs’ ultimate goal irnghitigation—clearing the path to closing on the
City Beverage transaction” biater explained that its deai on the remedy “tracked both the
governing principles and the ackualspositions of the only clety analogous cases cited by the
parties.” See Docket Entry 150 at 6-7. The Cailsb stayed enforcement of the order to give
the General Assembly time to act thhe matter if it so desired. Bupport of its decision to stay
enforcement, the Court noted that the regulatiothefdistribution of liquor is a matter of public
policy and a quintessential legislative function, and that state riegutdtthe alcoholic beverage
industry involves legislative judgments witlespect to temperance, public safety, taxation,
licensing, and consumer proten, which courts are not agell equipped to make.

The circumstances in this case closely resemble those fo@atdinv. City of Chicago

Cady sought a declaration that the manner in lwhkiefendants regulatedaass to a literature

11



rack “amount[ed] to an unconstitatial prior restraint and contentdea censorship of the rights
to freedom of religion and expression as rgnéeed to Cady and others by the first and
fourteenth amendments.” 43 F.3d at 329. &lso asked the court to temporarily and
permanently enjoin the defendants from refusingllow Cady to (i) display religious literature
on the O’Hare Chapel literatureckaand (ii) gratuitously disibute such literature, without
insisting upon prior review acapproval of that literatureld. The Seventh Circuit noted that a
“fair inference” from the complaint was that Cadyanted unfettered use of the literature rack
and thus the district court, in assessing whe#tttorneys’ fees were warranted, did not clearly
err in finding that Cady’s goal was to obtain “thkility to exerciséhis own First Amendment
rights-to get an uncensoreddon for distribution of his ow religious literature.”ld.

In Cady, the City removed the forum (the radk which Cady sought access, and thus
Cady’s actual grievances were not redressed-sthlehad no access to dhrack in order to
exercise his First Amendment rights. The feat Defendants’ behavior changed and no one
else had access to the forum did not persuageStventh Circuit to award fees. Plaintiffs’
situation here is similar to Cady’s and distiigiable from those cases where the plaintiffs
became “prevailing parties” when the defendaaither unilaterally, through settlement, or by
court order, ceased the precise conduat the plaintiffs sought to enjoinCf. Foremaster v.
City of St. George882 F.2d 1485 (10th Cir. 1989gekas,793 F.2d 846iovell v. City of
Kankakee,783 F.2d 95 (7th Cir. 1986). Here, Pldistivanted everyone to be allowed to self-
distribute, but the Court’s order foreclosed traief, at least until the General Assembly chose
to act. And when the legislature acted, Plaint¥ere left in an even worse position—they still
could not self-distribute or clestheir transaction, yet smalldwers across the nation could sell

directly to retailers.

12



To be sure, to have prevailed for purposég 1988, a party “needot obtain relief
identical to the relief [that it] specifically demasd] as long as the reliebtained is of the same
general type,” such asay occur when the result of théidation shifts thestatus quo toward
that which the plaintiff hoped to obtaifCady, 43 F.3d at 329 (internal quotations omitted). But
before they may be deemed prevailing partieainkffs must show that the litigation in some
way redressed their grievances and directly benefitted thawitt, 482 U.S. at 760-6Earrar,

506 U.S. at 111-12. Here, the relief ordered (but stayed) by the Court and ultimately imposed by
the General Assembly’s new law was the oppositeladt Plaintiffs wanted Plaintiffs wanted

direct access to the rdw@s, but the Court’s ruling and th&eneral Assembly’s actions closed

that avenue to Plaintiffs. Thus, while Deflants’ conduct changed, it did not do so in a way
that benefited Plaintiffs In other words, Ised on the reasoning Dady, 43 F.3d at 329, it is

hard to see how Plaintiffs “attainedh§tir] objective” in this litigation.

Plaintiffs maintain that they won a “sidicant constitutional victory” and that they
“caus[ed] an injunction to be entered against enforcement of the discriminatory law,
establish[ed] meaningful precedent, and vindifd] important federal rights and interests
through declaratory and injunctive relief.” Khulike the Seventh Circuit's assessmenCaty,
when the Court compares the relief requested an#fs in their complaint and proposed order
with Plaintiffs’ current posture, Plaintiffs’ gohasis on the vindicath of important federal
rights appears to be “a gishoc attempt to re-chararize [their] claims.”Cady, 43 F.3d at 330.
Plaintiffs have never been slapout what they soughd achieve in thidawsuit and why they
wanted to litigate on an expedited basis. Taigsuit was filed on the same day that the ILCC
issued its declaratory ruling, which in essebegred Plaintiffs’ acquisition of City Beverage,

and proceeded on an expedited basis to acamlatae Plaintiffs’ economic interests. The

13



litigation never supplied a sing flavor of vindicating constitutional rights or establishing
“‘meaningful precedent”’; rathert always has been about saving an important commercial
transaction.

Further, to the extent that the Court magve misread Plaintiffs’ objectives in this
litigation, “moral satisfaction” alone would not best “prevailing party” status on Plaintiffs in
any event. Seéarrar, 506 U.S. at 112Hewitt, 482 U.S. at 762 (noting that “the moral
satisfaction [that] results from any favorablatstnent of law” cannot bestow prevailing party
status);Cady, 43 F.3d at 329. Where aapitiff obtains a declaraty judgment but is not
benefitted by any change in the defendants’ behavior toward him, he normally does not qualify
as a prevailing party. Séarrar, 506 U.S. at 111-12; see alstartinez v. Wilson32 F.3d 1415,
1422 (9th Cir. 1994) (where plaintiffs’ injunctivelief vindicated only a “generalized interest in
having the government obey the law” and plaintifierived no direct benefit,” they were not
“prevailing parties”). IfPlaintiffs had brought this lawsuit solely to minimize competition from
the in-state brewers who werevgn distributor’'s licenses—in oth&ords, to level the playing
field for all brewers such thatone could act as digiutors—then arguablyhe Court’s ruling
(had it gone into effect prior tihe legislature’s actions) woulthve given them nominal relief,
as it would have prevented the two small in-state brewers from utilizing their distributor’s
licenses (and precluded additional licenses fromgogranted to in-statestributors). However,
throughout this litigation and spediéilly in their proposed order, @htiffs made clear that they
wanted all brewers to b&ble to act as distributors. Thallief was never accorded, either in
court or through the legislaturéMoreover, the Court’s judgment, the extent it gave Plaintiffs
some nominal relief pending legislative actisrgs stayed—and the General Assembly’s action

mooted even that small “victory.”
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The Court does not wish to minimize thenstitutional infirmity created by Defendants’
interpretation of the prior law, d?laintiffs’ role in bringing ito light. But an honest assessment
of Plaintiffs’ complaint and litigation strategy makaear that they failetb attain the only thing
they actually wanted in this litigation—to bel@alto acquire the remamyg interest in City
Beverage. Plaintiffs’ post-ruling actionspgport this view in seeral respects.

First, Plaintiffs, not Defendants, appealé@ Court’s ruling on the Commerce Clause
issue. See Notice of Appealeéking to appeal that portion tie order “denying plaintiffs’
request to enter an injunction that would havaniéed AB Inc. and its affiliates to distribute
beer and to continue owning and be affiliated vaithentity that distribusebeer in lllinois, and
that instead enjoins enforcement of certain @ions under the lllinois Liquor Control Act of
1934, such that no brewer may distribute beetlimols”). Shortly afte the Notice of Appeal
was filed, Plaintiffs stipulatedo the dismissal with prejudicef their two remaining counts,
which alleged violations of the Due ProceSkuse of the Fourteenth Amendment and the
Contracts Clause. The Court then entefiedl judgment on all of Plaintiffs’ claims. On
appeal, Plaintiffs sought reversal of “tlbeurt’s imposition of the nullification remedy and

extend (‘reinstate’) to out-of-state brewers thensaright to own or operate an lllinois beer

> The Court notes that the issues presenteBumkhannon Board & Care Home, Inc. v. West Virginia

Department of Health & Human ResourcB82 U.S. 598 (2001), argkssar v. Keith536 F.3d 788 (7th

Cir. 2008), do not figure heavily into the Court’'s analy@sckhannonholds that a suit’s role as a
catalyst in inducing the defendant to change its policies does not support an award of attorneys’ fees; “a
plaintiff ‘prevails’ only by obtaining a judicial order altering its legal statissa-visits adversary.”
National Rifle Ass'n of America, Inc. v. City of Chicago, BU6 F.3d 992, 993 (7th Cir. 2011Yessar
appliesBuckhannorto a case that became moot when the statute being contested was materially amended
between a district court’s opinion and its judgmeere, although the Court stayed its order to give the
legislature time to act, the Court entered judgment on Count | and the parties stipulated to the dismissal of
the remaining counts in order to facilitate Plaintiippeal. Because there was a final judgment on the
merits, resolution of the attorneys’ fees issue tunmswvhether Plaintiffs are prevailing parties because
they achieved their objectives in bringing the laitysmot on whether they received a decision which
bears “the necessary judicial imprimatuBuickhannon532 U.S. at 605.
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distributor afforded to in-staterewers under the Liquor Control Actln short, Plaintiffs were
wholly unsatisfied with the consequences @iitlisignificant constutional victory.”

The Seventh Circuit has cautioned courts to examine “the practical impact of the
judgment.” Peterson v. Gibsqr872 F.3d 862, 865 (7th Cir. 2004). Here, the practical impact of
the judgment, which was stayed to give the Gdn&saembly time to act, is that Plaintiffs are
worse off than when they started. Plaintiffs veahall brewers to be able to hold distributor’s
licenses so that Plaintiffs in turn could acquire tamaining interest in City Beverage. Instead,
Plaintiffs received a stayed judegmt that did not allow them tolose their transaction, and
eventually the legislature passed a new law,tcrga “craft brewer’s license” for in-state and
out-of-state beer producers wieasnnual production is lessatin 15,000 barrels (465,000 gallons)
and who may then obtain approval the ILCC to self distribute up to 7,500 barrels of that
production in lllinois. While the law elimates any offending distinction between the
distribution rights of in-state amuut-of-state beer producers, isalallows all small brewers to
self distribute — and not justeifew who were self-distributing #te time that Plaintiffs filed
this lawsuit.. The Court cannot discern anyedirbenefit to Plaintiff from this result, nor do
Plaintiffs claim a benefit h@nd a “significant constitutional victory” and the vindication of
important federal rights.

But even if the constitutional victory alomere enough to convey prevailing party status
despite Plaintiffs’ failure to (1) secure themedy they wanted or (2) close their commercial
transaction, the nominal success resulting froendbnstitutional victory amounts to a “Pyrrhic
victory.” Plaintiffs aimed toacquire 100% of a distributomd effectively collapse lllinois’
three-tier system, and instead the 30% intettest they already own is in jeopardy and the

marketplace is now more hospitable to their smalbenpetitors. In the Seventh Circuit’s words,
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Plaintiffs aimed “high and fell far short.’"Hyde v. Small123 F.3d 583, 585 (7th Cir. 1997).
This is particularly true here, where in all oétfactually similar casesdhwere decided prior to
this litigation, the district courts nullified ¢hoffending portion of the statute rather than
extending it, as urged by Plaintiffs. In a ser®ajntiffs took a calculatedsk that the facts of
this case would cause the Court to depart fraenthight of authority holding that nullification,
rather than extension, was appropriate in tloa®eimstances. The facts presented did not move
the Court in that directiomnd Plaintiffs did not receive thestdt they hoped for, yet Plaintiffs
seek to shift on to Defendants—and ultimatelindiis tax payers—the $1.6 million bill for their
expedited litigation. Compard. at 585 (“When the civil rights gintiff aims small, and obtains
an amount that is significant inlagion to that aim (it need not reach the target), he is prima facie
entitled to an award of fees @v if the case establishes pcecedent.”). Simply put, under
pertinent Supreme Court and SeVve@ircuit authorities, there 130 basis for fee shifting on the
facts of this case.

In sum, the Court concludes that this cass@nts one of those relatively rare instances
in which a party “formally prevails” on at letaa portion of its lawsuit, but “should receive no
attorney’s fees at all.'Farrar, 506 U.S. at 115. The Seventh Circuit’s decisio@auly provides
the best guidance, and under that decision,niga¥allen short of ackwving their tripartite
objective, Plaintiffs are not prailing parties. Moreover, eveif Plaintiffs could be termed
“prevailing parties,” they obtained, at best, a “techhvictory [that is] so insignificant * * * as
to be insufficient” to support aaward of attorney’s fees, espaty when viewed in light of
Plaintiffs’ stated objectivesTexas State Teachers Assg'nGarland Indep. Sch. Dist489 U.S.
782, 792 (1989); see als@rrar v. Hobby 506 U.S. at 117 (noting thtte reasonable fee award

for a prevailing plaintiff who obtainsnly a “Pyrrhic victory” is zero)Linda T. ex rel. William
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A. v. Rick Lake Area School Djst17 F.3d 704, 708 (7th Cir. 2005). Or, put another way, even
if the litigation could be said to have “alter]etie legal relationship between the parties” in a
way that (briefly and marginig) benefited Plaintiffs (seEarrar, 506 U.S. at 111-12), Plaintiffs’

overall lack of success in achiagitheir stated goal was so appdrehat the only reasonable fee

is zero.
[1l. Conclusion

For these reasons, Plaintiffs’ motion &itorneys’ fees]67] is denied.

Dated: March 29, 2012

RoberM. Dow, Jr.
UnitedState<District Judge
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