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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DANIEL RIVERA, STEPHEN KENSINGER,

DEBORAH JOY MEACOCK,andREBECCA

SCHEUNEMAN, 10C 1733

)

)

)

)
Plaintiffs, )  Judge Feinerman
)

VS. )

)

ALLSTATE INSURANCE COMPANY, )
)

Defendant )

M EMORANDUM OPINION AND ORDER

Daniel Rivera, Stephen Kensinger, Deborah Joy Meacock, and Rebecca Scheuneman
brought this suit again#tieir former employerAllstate Insurance Compangnd their
supervisor, Judy Greffin, for violatirntge Fair Credit Reporting A¢tFCRA”), 15 U.S.C.
8 1681et seq.defamationand tortious interference with prospective economic advantage. Doc.
1. OnaRule 12(b)(6) motiomlirected at the defamation and tortious interference cJdimas
courtdismissed the tortious interference cldnt allowed the defamatioclaimto proceed
Docs. 27-28 (Grady, J.) (reportecd2@tl0 WL 4024873 (N.D. lll. Oct. 13, 2010)Rlaintiffsthen
filed an amended complaint adding a claim under the Age Discrimination in Engrioyat
(“ADEA”), 29 U.S.C. § 62&t seq Doc. 29. Plaintiffs later voluntarily dismissed the ADEA
claim, Docs. 68, 7Gndall of their claims gainst Greffin, Doc. 46.

What remains are Plaintiff8CRA and defamation claims agaiAdistate. Allstate
moved for summary judgment, Doc. 127, and after the motion was fully briefedasleisvas
reassigned to the undersignedgadDoc. 162. With the parties’ greement, a jury trial has been

set for January 11, 2016. Doc. 170. For the following reasons, Allstadéien isgranted as to
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the defamation claim insofar as it relies goea setheory, and isleniedas to the defaation
claim insofar as it relies onger quodtheory and as to the FCRA claim
Background

The following facts are stated as favorablylaintiffs, the non-movanisas the record
and Local Rule 56.1 allowSeeHanners v. Trent674 F.3d 683, 691 (7tir. 2012). In
consideringAllstate’s summary judgmembotion the court must assume the truth of those facts,
but does not vouch for thengeeSmith v. Bray681 F.3d 888, 892 (7th Cir. 2012).

Plaintiffs worked forAllstate in thecompany’sEquity Division, whichmanagecdquity
portfolios forAllstate’sproperty and casualty insuranmesinesses ants pension plansRivera
wastheEquity Division’'smanaging directoandMeacock Kensingerand Scheunemamere
memberf the growth groupwhich tradedndividual securities on behalf of the pension plans.
Rivera reported to GreffiAllstate’s Chief Investments OfficerDoc 150 at 1 4-10. l&ntiffs
were salaried employees and eligible to recetmeus compensation under Allstatépay-for-
performance” plan. Id. at 7111-14.

Sometime irSpring 2009, Trond Odegaard, Allstate’s Chief Risk Officertaed
Investment DepartmentSompliance Officerbecame concerned about tradinggtices in the
Equity Division. Hesuggestedo Greffin thatEquity Division employees might be timing trasl
to inflate their bonuse 1d. at 1130-32. Odegaard’s suspicions focused on an algoa#iied
the “Dietz method,” which was used to estimaetfolio returns andalculate Plaintiffs’
performancéonuses. fMeDietz method is an approximation; it assumes #ibtash flows into
and out of the portfolio take gte at the same time each day, and tansowerstater understate
a portfolio’strue performance by a small amount. The error term, cietDietz dfect,” can

be either positive or negativéd. at 1115-19. Theoretically, therefore, a traderth knowledge



of the algorithm could time trades so as to make the Dietz estimate look better than the
portfolio’s true returrand therebynflate herbonus calculation.

After further work by Odegaardlistatedecided to retaian outgle law firm, Steptoe &
Johnsonto investigate thallegations Id. at §37. Steptoe engaged an economic consulting
firm, NERA, to reviewtrading datdo determine té possible impact dimed tradingon the
portfolios. In addition,Steptodawyersreviewed Equity Division emailand trading data and
interviewedAllstate employees, includinglaintiffs, about their understandingtbe Dietz
method theirtrading processes, adistate’s method for calculatingonuses.ld. at 1137-47.

Around the time of Stept&einvestigation Greffin informed the Equity Division that
Allstate had decided to outsource to Goldman Sachsahdstequity portfolio managment.
Due to the outsourcing decision, all Equity Divisemployeesexcept forthe group responsible
for tradingconvertible bonds, would be disbanded. at 1923-25. On December 3, 2009,
Human Resources Director Brett Winchafiormed Raintiffs thatthey were beingerminated
for cause fowiolating Allstate’sethics code. Because Plaintiffs were terminated for cause, they
did not receive severance pdg. at {156-57, 59-65.Theterminations took effedhe following
day. Id. at 1 66.

In February 201QAlIstate filed itsannual Form 1@< with the Securities and Exchange
Commission. The 10-K disclosed that Allstate had comdlat investigation intalleged
trading improprieties and paid $91 million into the company’s pension plans totbever
potential adverse impaciThe 10-K stated, in relevant part:

In 2009, we became aware of allegations that some employees responsible for
trading equity securities in certain portfolios of two AKllIstate Insurance
Company] defined benefit pension plans and certain portfolios of AIC and an

AIC subsidiary may have timed the execution of certain trades in order to
enhance their individual performance under incentive compensation plans,



without regad to whether such timing adversely impacted the actual
investment performance of the portfolios.

We retained outside counsel, who in turn engaged an independent economic
consulting firm to conduct a review and assist us in understanding the facts
surrounding, and the potential implications of, the alleged timing of these
trades for the period from June 2003 to May 2009. The consulting firm
reported that it was unable to determine from our records the precise amounts
by which portfolio performance might have been adversely impacted during
that period. Accordingly, the economic consultant applied economic
modeling techniques and assumptions reasonably designed to estimate the
potential adverse impact on the pension plans and the company accounts,
taking into account, among other things, the distinctions between the pension
plans and the company portfolios.

Based on their work, the economic consultants estimated that the performance
of the pension plans’ portfolios could have been adversely impagted b
approximately $91 million (including interest) and that the performance of the
company portfolio could have been adversely impacted by approximately
$116 million (including interest) in the aggregate over the six-year period
under review. We believe thaur financial statements and those for the

pension plans properly reflected the portfolios’ actual investment performance
results during the entire period that was reviewed.

In December 2009, based on the economic consultant’'s modeled estimates, we
paid an aggregate of $91 million into the two defined benefit pension plans.
These payments had no material impact on our reported earnings or
shareholders’ equity, but reduced our assets, operating cash flows, and
unfunded pension liability to the plans. At December 31, 2009, our total
assets, operating cash flows and shareholders’ equity were $132.65 billion,
$4.30 billion and $16.69 billion, respectively. At all times during this period,
the plans were adequately funded pursuant to applicable regulatory and
actuarial requirements. As a result of these additional funds in the plans, our
future contributions to the plans, based on actuarial analysis, may be reduced.
Using the economic consultant’s calculation of the potential adverse impact
on the portfoli®, we currently estimate that the additional compensation paid
to all the employees working in the affected group was approximately $1.2
million over the sixyear period as a result of these activities. In late 2009, we
retained an independent investment firm to conduct portfolio management and
trading activity for the specific portfolios impacted by these activities. We
have reported this matter to the U.S. Department of Labor and the U.S.
Securities and Exchange Commission and have advised both adkatigs

will respond to any questions they might have.

Id. at 9 71-72.



The same dathat Allstate filed its 14K, Greffin sent a memorandu(the “Greffin
Memorandum”) to the InvestmebDepartment It read

Allstate released its annual financial repmitForm 10K today. Within that
filing, we disclosed details around allegations regarding trading practices
within our equity portfolios that came to light in the past year. We took this
matter very seriously and launched an investigation as soon acamé
aware of the allegations.

Outside counsel was retained to assist us in understanding the facts
surrounding, and the potential implications of, these activities. As part of
their analysis, an independent economic consulting firm was retained to
estimate the potential adverse impact to the performance of our portfolios.
The consultant determined that the performance on some of our portfolios, as
well as our two pension plan portfolios, could have been adversely impacted
by the activities. As a redulAllstate made a contribution to the pension plans
during the 4th quarter which is disclosed in theK10-

We believe that our financial statements and those of the pension plans
properly reflected the portfolios’ actual investment performance and the
pension plans were adequately funded during this entire period. This matter
did not affect the plans’ ability to continue to provide benefits to plan
participants.

Situations like this can be unsettling and can reflect poorly on our
organization. However, | believe organizations are also defined by how they
respond to events like this. We were transparent in reporting this matter to the
U.S. Department of Labor and the S.E.C., and disclogta] tur investors.

We're taking steps to improve our govemoa, compliance practices and

training.

We remain committed to the highest levels of ethics and integrity in the
stewardship of Allstate’s assets.

Id. at 9] 67-68.Additional facts are set forth below.
Discussion
The Defamation Claim
To provedefamation under lllinois law, a plaintiff “must present facts showing that the
defendant made a false statement about the plaintiff, that the defendant madevéagetpri

publication of that statement to a third party, and that this publication caaisedjes.”Green



v. Rogers917 N.E.2d 450, 459l 2009) see alsdrepublic Tobacco Co. v N. Atl. Trading Co.
381 F.3d 717, 726 (7th Cir. 2004). lllinois recognizes two types of defamation ghentaiod
andper se SeeTuite v. Corbitf 866 N.E.2d 114, 121 (lll. 2006). Irpar quodaction, the
plaintiff must plead and prove actual damagésd.; Republic Tobaccd81 F.3d at 726. In a
per seaction, the statement’s defamatory character is considered so “obvious andtappée
face” that “injury to the plaintiff's reputation may be presumeduite, 866 N.E.2d at 121. ive
categories of statements are defamapanse including statements thampute an inability to
perform or a want of integrity in the discharge of duties of office or eynpént” Republic
Tobacce 381 F.3d at 726 Plaintiffs’ defamation claim alleges that Allstate made statements that
they hadimed trades to maximize tlidionuses, used the Dietz calculation to increase their
work performance measurements, and violated Allstate’s etbers Doc. 29 at {1 245-252,
259-266.

Allstate contendghatPlaintiffs are improperly “attempt[ing] to base their claims” on
statements-the Form 10-K and the Greffin Memorandum—not mentiondteroperative
complaint. Doc. 128 at 3. ld&ntiffs’ response briehdmitsthat“[tjhe defamatory statements in
this case are contained in ... Allstate’s FebruarKldhd the Greff[ijn Memorandum.” Doc.
149 at 4. In addition, the amended complaint does not specifically mention the 10-K or the
Greffin Memorandum.Thus, if Allstatewere correcthata plaintiff can base a defamation claim
only on statements specifically plestin the complaint, summary judgment would be proper.

But Allstate iswrong. Greffin’s briefat the Rulel2(b)(6) stage, which Allstate adopted,
Doc. 19 at 1, movetb dismiss the original complaintdefamation clainbecause it did not
specifically identify the allegedly defaatory statements. Doc. 17 av4 The court rejected the

argument, holding that “‘a plaintiff need not allege the defamatory langudg&tiver” that



“[tlhe complaint adequately apprises defendants of the substance of thelpltegfachatory
statemerd,” and that “[flurther details can be developed in discovery.” 2010 WL 4024873, at *3
(quotingEmery v. Ne. lll. Reg’l Commuter R.R. Coi2003 WL 22176077, at *7 (N.D. lll. Sept.
18, 2003)). That holding was and remains corrétthough Allstateseeks support istate court
cases applng lllinois procedural rulesa plaintiff bringing a defamation clainm federal court

“Is entitled to the usual rules for notice pleading established by RulMu&ikowski v.

Paramount Pictures Corp322 F.3d 918, 926 (7th Cir. 2003), and Rule 8 doeseaoplirethat
thecomplaint recite verbatirthe allegedly defamatory stateme®eeWuchenich v. Shenandoah
Mem’l Hosp, 2000 WL 665633, at *14 (4th Cir. May 22, 2000) (citable pursuant to 4th Cir. R.
32.1) (citing Rule 8 for the proposition that a defamagilamntiff need not pleatthe exact

words allegedly defaming plaintiff, or the precise occasions on which thésmstds were

made, or to whorthey were made”) (inteal quotation marks omittedBlocker v. Cmty. Educ.
Ctrs., Inc, 2014 WL 1348959, at *7 (E.D. Pa. Apr. 7, 2014) (“Under Federal Rule of Civil
Procedure 8(a), a defamation plaintiff does not have to plead the precise defatadtioents,

nor must she specifically name the person who made the statement®©kekg v. Biomat USA,
Inc., 927 F. Supp. 2d 1021, 1027 (D. Nev. 2013) (rejecheglefendant’s argument that a
defamation complaimnhust “list the precise statements allegetée false and defamatory, who
made them, and when”) (inteal quotation marks omittedristelli v. Filomena I, Inc.1999

WL 1081290, at *3 (D.N.J. Dec. 1, 1999) (“According to Rule 8, a defamation pleading does not
need to cite precise defamatory staénts, it must only provide sufficient notice to the other
party of the allegations made against himnChisholm v. Foothill Capital Corp940 F. Supp.

1273, 1284 (N.D. lll. 1996) (“defamatory language need not be quoted velbaGmenthis, it



canrot be that alefamatiorplaintiff at summary judgment or trial is limited the allegedly
defamatory statements recitedthe complaint.

This is particularly true in this case becafdistate has knowrfrom the outsethat
Paintiffs believedthatthe 10K and Greffin Memorandum hatefamedhem. Greffin’s initial
Rule 12(b)(6) briefjuoted the relevant portion of Allstate’s KQDoc. 17 at 3-4, andven
attached the & as an exhibit, Doc. 17-2; Plaintiffs’ response brief argued that th&s10-
staements about Plaintifiszere falseand defamatory, Doc. 22 at 2, 8éhdGreffin's reply
brief, which Allstate alo adopted, Doc. 26 at 1, argubdt the 16K'’s statements about
Plaintiffs were true, Doc. 25 ath Allstate cannot plausibly contendatiihe amended
complaint left it unaware of the basis for Plaintiffs’ defamation claitrknew the 16K was on
the table, ad the Greffin Memorandum simply incorporated what the 10-K had said about
Plaintiffs.

Allstate nextargues thathe defamatiorclaim fails—at least as to thger setheory—
because neitheéhe 10K nor the Greffin Memorandum mentiotaintiffs by nane, and “a
statement that does not mention a plaintiff by name is not defanpeiosg’ Doc. 128 at 6.In
supportAllstate citesBarry Harlem Corp. v. Kraff652 N.E.2d 1077 (lll. App. 1995)here the
Appellate Courbdf lllinois held that “[a] statement which does not mention the plaintiff by name
cannot be injurious to him or her on its facéd’ at 1080.Illinois law onthis pant is muddled,
asotherlllinois decisions haveuggestedthat there is no automatic ban on recovery if the
plaintiff is not named, aBarry Harlem... held.” Muzikowskj322 F.3d at 925 (citing
cases).Moreover, he year afteBarry Harlemwasdecided the Supreme Coudf Illinois held
that “where a libelous articldoes not name the plaintifft should appear on the face of the

complaint that persons other than the plaintiff and the defendant must have reasonably



understood that the article was abthé plaintiffand that the allegedly libelous expression
related to her.”Bryson v. News Am. Publ'ns, In672 N.E.2d 1207, 1218 (lll. 199mphasis
omitted). The Seventh Circuit has accordingly interprdtidois casesaboutwhether the
allegedly eéfamatory statement muditecly namethe plaintiffas having imposed onlystate
law pleading standardota substantivestate law principléhat federal courts must applfee
Muzikowskj 322 F.3d at 925-26nterpretingBarry Harlemas ‘impos[ing] a heightened
pleading standard for complaints basing claims on publication that do not litenadéy the
plaintiff,” and noting that‘the lllinois pleading rule ... of course dsnot apply in a federal
court”). It follows that dederal plaintiff can proceedith aper sedefamation claim based on a
statementhat does not directly name heshe can identify enouglsimilarities' that “a
reasonable person in the community [colddlieve that [the stateméntas intended to ... refer
to [her]” Id. at 926.

Plaintiffs argueghatseveral contextual factoidentify them as the &jects of the 10-k
statementincluding their membership in the Equity Division, thetfthat their portfolios were
among those transferred to Goldman Saahd,the fact thaunlike other members of the Equity
Division, their phones and emaiere disconnected on Decembef@09 instead cdtthe end of
the month. Doc. 149 at 6-TGiven these clues, Plaintiffs arguewould have been
“immediately evident to anyone in Plaintiffs’ industry that [theKlQvas about them.’ld. at 6.
As factualsupport for this argumen®laintiffs citeparagraphs of their Local Rule 56.1(b)(3)(C)
statement that relgxclusively on dclarations executed [8cheuneman and River&l. at 67
(citing Doc. 151 at 11 14-26).

Plaintiffs’ argument runs into an evidentiary obstadtas true tha8 U.S.C. § 1746

allowsa party to rely on her own unswadiaclaratio to provide the factualrpdicate for



opposing a summary judgment motion. However, 8§ 1746 states that an unsworn dectaation
be used onlyf it is “subscribed by [the declarant], as true under penalty of perjury, and dated, in
substantially the following form: .l declare(or certify, verify, or statejinder penalty of
perjury that the foregoing is true and correct. Executed on (d&@mgnature).” 28 U.S.C.
8 1746(2);see alsdred. R. Civ. P. 56(c) 2010 advisory committee notes (“28 U.S.C. § 1746
allows a written unsworn declaration ... subscribed in proper form as true under pénalty
perjury to substitute for an affidavit.”Allstate argues thdahe Rivera and Scheuneman
declarations are not dateahdadds that the declarations’ purported signature pagesxact
facsimiles ofRivera’s and Scheuneman'’s earli@errogatoryverifications. Doc. 160 at 3-4
Doc. 161 at 1 14-26AlIstate’s observations about the declarations are corfot. 1515 &
4, 8; Doc. 161t at 45. And despite the court’s inviting them to do so during the first status
conference following the case’s reassignment to the undersigned judgeff®lagnver sought
leave to submit amendeddi@rations Doc. 165.

The consequena® the Rivera and Scheunem@eclarations being undated and
unsigned—the signatures were recycled from their earh&rrogatory responsggppearingon
the page following each declaration, meaning that the declarations themseluasigned-is
thatthedeclarations are not evidence and thus will be disregarded on summary jud§eent.
Sheikh v. Grant RegHealth Ctr, 769 F.3d 549, 551 (7th Cir. 2014) (noting thatatement
“might passmuster as a declaration, which can be substituted for an affidavit and thusit®nstit
part ofthe evidentiary recorghrovidedit complies with the formalities required
by 28 U.S.C. § 1746") (emphasis adddftate of Davis v. Wells Fargo Bari83 F.3d 529,
540 & n.5 (7th Cir. 2011) (holding that the district court properly disregandigign statements

that “failed to comply with the requirements of Rule 56(e) and 28 U.S.C. § iiv#&itthey
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were ‘hot signed, dated, or notarizedSellers vHenman 41 F.3d 1100, 1101 (7th Cir. 1994)
(“One of the defendants’ key affidavits was unsigned and hence unsworn, anoréheigihot
comply with Rule 56(e).7)Counts v. Karton Polymers U,%1L.C, 260 F. App’x 825, 829 (6th
Cir. 2008)(“the applicablestatute requires that unsworn declarations be dated ... [and t]hus,
striking the declarationsag not an abuse of discretion”). As a result, Plaintiffs have no
admissible evidence to support their positiessential to theper setheory,that a reasonable
person in their community would have understood the 10-K and Greffin Memorandum to refer to
them. It follows that summary judgment on the defamation claim is appropoidle extent it
rests on ger setheory Given this disposition, there is no need to address Allstate’s innocent
construction defense, which applies onlyp&r seclaims. See Republic Tobacc881 F.3dat
726 (“Under the lllinois innocent construction rule, even a statement that falls into three of
limited per secategories wilhot be found defamatoper seif it is reasonably capable of an
innocent construction)’(internal quotation marks omittedjuite, 866 N.E.2d at 127 (“A
plaintiff can always avoid application of the innocent construction rule by seekistatdigh a
per quodaction.”).

That leaves defamatigrer quod Allstate argues that the clafiails because its
statements about Plaintiffseatrue. Doc. 128 at 6-8. Truth is an absolute defense to a

defamation actionSee Republic Tobacc881 F.3d at 72 aynes v. Alfred A. Knopf, In@

" The relevant portion of Plaintiffs’ opposition brief also c§<2-13 of their Local Rule
56.1(b)(3)(C) statement, which do not suffer from the same evidentiary flawshd3aet t
paragraphs do not come close to convetagPlaintiffs were the members of the equity group
referenced in the 10-K and Greffin Memorandum. Doc. 151 at 1B I2laintiffs were

members of the equity division in the time period discussed in the Allstate Feb@4arpr
computation of unearned bonuses, June 2003 — May 2009, and the division was led by three
different directors during that time, the last of which was Plaintiff Riveraj™&he Allstate
February 1€K identifies the individuals accused of timing trades as: ‘employspsmnsible for
trading eqity securities in certain portfolios of two AIC defined benefit pension plans and
certain portfolios of AIC and an AIC subsidiarfmphasis omitted)

11



F.3d 1222, 1227-28 (7th Cir. 1993eitzPartridge v. Loyola Univ. of Chi987 N.E.2d 34, 41

(Il. App. 2013); Restatement (Second) of Torts 8§ 58t#A. a(1977) (There can be no

recovery in defamation for a statemehfact that is true, although the statement is made for no
good purposand inspired by ill will towardhe person about whom it is published and is made
solelyfor the purpose of harming hin).” And theallegedly defamatorgtatement need not be
literally true in all respectsiit is enough if it is “substantially true,” which is to say that a
statement is actionable only if it made “the plaintiff significantly worse off theompletely or
literally truthful publication would have.Pope v. Chronicle &l'g Co, 95 F.3d 607, 613 (7th
Cir. 1996);see also SeHPartridge 987 N.E.2d at 41. “To establish the defense of substantial
truth, the defendant need only show the truth of the ‘gist’ or ‘sting’ of the dedaymatterial.”
Global Relief Found., Inn v. New York Times C&90 F.3d 973, 982 (7th Cir. 2004).

The 10-Kstatesthat Allstate investigated allegations of trade timing by equity traders;
that Allstate’s investigation showed a potential adverse ingrattie pension funds of $91
million andpotential excess bonus compensation of $1.2 million; that Allstate made a $91
million payment to the pension plans based on those estimatkthat management of the
portfolios was transferred to an outside firRlaintiffs argue that Allstate knew t§81 million
potential adverse impact figuaed $1.2 million excess bonus compensation figieee false
but publisted them anywayFor whatever reason,” Plaintifigay, “Allstate wanted to move
[$91 million] from its shareholders to its Pension Planand it used the Plaintiffs as scapegoats
to accomplish it.”Doc. 149 at 9.

In support, Plaintiffs point to a memorandtimat Steptoe sent to the U.Bepartment of
Labor on January 29, 201@escribing its investigatiomto allegedDietz motivated tradhig (the

“Steptoe Memorandum”). Doc. 151-3; Doc. 161 at { 35. The memorastdieghat Steptoe

12



uncovered irthe Equity Division’s email record several dozen instances of what seemed like
Dietz-motivated tradingand that[b]ecause [Allstate] had nevidence that the-mails captured
all tradinginstructions, [Allstateflecided to look at all the trades over the period using a ‘but
for analysis.” Doc. 151-3 at 10. This analysis showiked “potential economic damage” to the
pension plansvas approimately $91 million. Id. at 13. Thememorandum went on to
acknowlelge that “[w]e believe that this amount, which assumes that nearly every trade was
inappropriately delayed, overstates any actual economic disadvantagedshifehe plans for
several rasons”—for example, th&91 millionfigure assumed thatl@nd-of-day trading was
Dietz-motivated, and it did not net odays where Dietmotivated tradingvould have
benefittedthe portfolios against days where timed trading would have hurt theerat 1314.
To show the falsity of the $1.2 million enhanced bonus estimiietiffs point to a

letter that AllstatdDeputy General Counsel Mary McGisent to the Department of Labor on
October 14, 2010 (the “McGinn Letter”). Doc. 151-4; Doc. 161 at {T3& Department had
askedAllstateaboutthe Steptoe Memorandum’s assertibat “Allstate, taking into account
returns recalculated by NERA, estimated the impact of this trading to the 25 eewglolgo
were in the equity group for some or all of 2003 through 2008 as ... approximately $1.2
million.” Doc. 151-3 at 3 n.1. McGinn responded:

The footnote was intended to roughly approximate the potential increase in

bonuses, if we assumed the algorithm used by NERA Economic Consulting

reflected actual trading activity. As we explained, the NERA algorithm was a

way for counsel and Allate to estimate a possible maximumpact of any

potential “Dietz”motivated equity tradingNo one believed, then or now, that

this was an accurate description of #u#ivity on the equity desk, nor that any

actual impact on the portfolios was anywhere near the result produced by

using the NERA algorithm. Just as we wanted to see a possible maximum

portfolio impact, we wanted to estimate the corresponding impact on bonuses.

If one looked only at the actual e-mails that arguably could demonstrate bad
mativation, there would have been virtually no effect on bonuses.

Doc. 1514 at 2

13



Plaintiffs focus on certain admissions in the Steptoe Memorandum and McGinn Letter—
“[w] e believe that this amount overstates any actual economic disadvantage[o ‘one
believed, then or now, that this was an accurate descriptipjf’phe looked only at the actual
e-mails that arguably could demonstrate bad motivation, there would have bedly vidua
effect onbonuses’—to show that Allstate knethat thelOK wasfalse. Allstate takes a
different view, arguing thahe Steptoe Memorandum and McGinn Letter showlibeause
Allstate wasunsurewhetherthe emails reflected the totality of Dietzotivated trading, it
instructed NERA taalculatethe maximum potentiampactthatsuch trading could have had on
the pension plansDoc. 1513 at 3 (“Because Allstat®as not confidenthat the practice was
isolated to the transactions reflected in these relatively feaits, it determined to use an
algorithm developed with the help of Steptoe & Johnson and NlBRAtimatgotential
disadvantageo the plans.”Yemphasis addedPoc. 1514 at 3 (stating that the potential losses
were calculated by “NERA, using an algorithm it developed to help idaitifsades that
potentially might have beeatelayed due to the influence of the ‘Dietz’ factor ... and assuming,
for the sake of estimating tip@ssible maximum impadhat all such identified trades were in
fact delayet) (emphasis added)rhis, Allstate maintains, is precisely whhé 10-K said
e “[INERA] was unable to determine from [Allstate’s] recordsgrexise
amountsby which portfolio performance might have been adversely
impacted during [the] period.”
e “Accordingly, [NERA] applied economic modeling techniques and
assumptions reasonably designed to estimatpdteantial adverse impact
on the pension plans and company accounts.”
e “[T]he economic consultanestimatedhat the performance of the
pension plans’ portfoliosould have beeadversely impacteldy

approximately $91 milliori

e “Using the economic consultant’s calculatiohthe potential adverse
impacton the portfolios, we currentlgstimatehat the additional

14



compensation paid to all the employees working in the affeptag was
approximately $1.2 million.”

Doc. 150 at § 72 (emphasis addefip, Allstate concludes, evenMiaintiffs areright thatits
assumptionsaused it tmverstatethe actualoss amounts and bonus enhanceméitstate did
make those assumptions, and thekl@&nd thus the Greffin Memorandum@jcurately stated that
the estimates were the result of “modeling techniques and assumptions” madBAy N
Allstate’s submission failat the summary judgment stage, where the recurst be
viewed in the light most favorable to Plaintiffs. The excess bonus compensation ceultbba
$1.2 million, but it also could have been $0. Given this, a reasonable jury could find that
Allstate’s public announcement of an estimated bonus eehamnt figure 0$1.2 million,
without revealing the extent of its doubtsagtually describinghe assumptions underlying the
estimate, was not substantially trug@eeMartin v. Hearst Corp.777 F.3d 546, 552 (2d Cir.
2015) ("Where a publication impBesomething false and defamatory by omitting or strategically
juxtaposing key facts, the publication may be actionable even though all of the individua
statements are literally teuvhen considered in isolation.furner v. KTRK Television, Inc38
S.W.3d 103, 115 (Tex. 2000) (holding “that a plaintiff can bring a claim for defamation when
discrete facts, literally or substantially true, are published in sucly éhatithey create a
substantially false and defamatory impression by omitting material dagtixtaposig facts in a
misleading way”);Toney v. WCCO Television, Midwest Cable and Satellite,86d-.3d 383,
392 (8th Cir. 1996) (holding that Minnesota law “would recognize a cause of action fadmpli
defamation where a defendant omits important facts or where the defendant juxéepeses
of facts so as to imply a defamatory connection between’th@nDobbs, The Law of Torts
8 566 (2d ed.)(l]f t he defendant had reason to believe the implication [was] false ... liability is

appropriate if he omits to report the exculpating facts that he knew or should have knhown.”
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ibid. (“Evidence that the defendant acted intentionally or negligently to crealsearplication
might be found in the intentional or negligent omission of material facts which ereate
misleading impression, or in artificial juxtaposition of truthful facts to give anadeight to
negative inference.”) The samdolds for the $91 million portfolio lodgure.

This result is not undermined Blobal Relief Foundation In that case, the Global
Relief Foundation (“GRF") sued news organizations for reportingitheds being investigated
by the United States government for funding terrorists. 390 F.3d at 974-75. In pisssing
claim, GRF contended that the defendants “should be required to demonstrate not dméythat t
accurately reported the government’s suspicions but that GRF was actu@fiybtiie conduct
for which the government was investigating the grodg.”at 980. The Seventh Circuit rejected
the argument, holding that it did not matter whether GRF had in fact provided fundingtistter
groups, given that the “fact of the investigation was true,” which wadiatlithe defendants
need to show for the defense of substantial trutth.’at 987-89.Here, by contrast, Plaintiffs are
not suing a news organization for reporting on Allstate’s investigation; rathemtibyethat
conducted the investigation (Allstat@sois the entity that reported its results, and a reasonable
jury could find that the results were knowingly and intentionally overblown. It would be
perverse if an employer could escape liabilityfadsely smearing its employees simply by
couchingthe smear as@port on the results of an investigation ttat employer designed to
smear the employees

Finally, Allstate seeks refuge in the conditional privilege that lllinoisdeamts to certain
communications lllinois recognizes threeategoris of privilege: “(1) situations in which some
interest of the person who publishes the defamatory matter is involved; (2psiuatiwhich

some interest of the person to whom the matter is published or of some other third person is
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involved; (3) situations in which a recognized interest of the public is concerKeskik v.
Starmark Star Mktg. and Admin., In619 N.E.2d 129, 135 (lll. 1993). Gnthe defendant
showsthat theallegedly defamatorgtatement fits within one of these categoriles,plaintiff
can overcome therivilege by proving abuse de privilege:
[T]o prove an abuse of the qualified privilege, the plaintiff must show a direct
intention to injure another, or ... a reckless disregard of [the defparégs]
rights and of the consequences that may result to him. Thus, an abuse of a
qualified privilege may consist of any reckless act which shows a disregard
for the defamed partg’rights, including the failure to properly investigate the
truth of the matter, limit the scope of the material, or send the material to only
the proper parties.
Id. at 135-36 (citations and internal quotation marks omitted).

In Kuwik, the plaintiffchiropractorperformed tests on his patient, and when the insurance
company refused to cover the tgghe plaintiff complained to the lllinois Department of
Insurance, which investigated. The irexihen sent a letter to the Departmerplaining that it
would not cover the tests because they were “outside the scope and knowledge satheell a
license of the provider.”Id. at 131-32. The insurer’s statement was incorrect, as chiroprattors
that timewere restricteanly from prescribing drugs and performing surgery. Invgkire
abuse of privilege doctrine, the Supreme Court of lllinois heldstimamary judgmerfor the
defendants was impropbecause “a question of fact exists as to whether defendants displayed a
reckless disregard for plaintiff's rights in not conducting a proper invéistigato the truth of
their statements concerning plaifs knowledge and licensing.’ld. at 136

The same result obtains here. EveAli$tate’s statements about Plaintiffs fall within
any ofthe three categories of privilege, the record would allow a reasonable jury to find tha

Allstate’s investigatiorwas reckless, if not intentionally fallaciouSeeGiant Screen Sports v.

Canadian Imperial Bank of Commer&b3 F.3d 527, 536 (7th Cir. 2009) (“[G]enuine issues of
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material fact exist as to whether CIBC knew of or had reason to suspecigey farhch
indicate that CIBC’s behavior in sending the letters to EDC may have besokiess disregard
of Giant Screen'’s rights.”Btavros v. Marrese/53 N.E.2d 1013, 1019-20 (lll. App. 2001)
(holding that a letter sent the plaintiff's employer accusing the plaintifif extortion abused the
privilege because tHelefendant knew extortion was a crithand a reasonable jugould
conclude that “defendant should have investigated more carefully ... the definitiommioext
to determine whether plaintiffisehavior in fact amounted to this criminal behayior
Moreover, Greffin, Allstate’s Chief Investment Officer, testified tfa “was surprised with the
level of detail that was included in the-KO' Doc. 161 at § 32. Given this, reasonable jury
could find that the 1@ was not sufficiently limited in scope teenefit fromthe privilege. See
Mobile Weather Team, Inc. v. Quir006 WL 2598318, at *1 (C.D. Ill. Sept. 8, 2006)
(submitting the abuse of privileggsueto a jurywhere “the record present[esgrious questions
of fact as to whether [the defendant] ... went beyond the legitimate scope atipgples
interest”)

1. The FCRA Claim

Section 1681b(b)(2) of the FCRstates, withcertainexceptions not relevant hetbat an
employer musprovide notice and obtain permission from an employee bpforeiring certain
third-party investigative reportsSeel5 U.S.C. § 1681b(b)(2)) (“a person may not procure a
consumer report ... for employment purposes with respect to any consumer(iyalessar and
conspicuous disclosure has been made in writing to the consumer at any timehieefepett is
procured ... and (ii) the consumer has authorized in writing ... the procurement of the yeport b
that person”). Section 1681a(d)(2)(D) excludes from the FCRA'’s definition of “carsum
report,” and thus from § 1681b(b)(2)’s notiaeetpermission requiremerita communication

described in subsection (0) or (x) [sic] of this sectiob5 U.S.C. § 1681a(d)(2)(D)lhe
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referencen § 1681a(d)(2)(D}o “subsection (x)” is aypo; it should be “subsection (y).” HE
source of the error is tH2odd-Frank Act of 2010, which r@esignated former subsection (f)
8 168laassubsection (y) but neglected to update the crefesence in subsection (dheePWb.
L. No. 111-203, § 1088(a)(1)(A), 124 Stat. 1376, 2086.

Section 168la(ygnacted as part of the Fair and Accurate Credit Transactions Act of
2003 (“FACTA"), Pub. L. No. 108-159, § 611, 117 Stat. 1952, 20444s in relevant part

(1) Communications described in this subsection
A communication is éscribed in this subsection if-

(A) but for subsection (d)(2)(D) of this section, the communication
would be a consumer report;

(B) the communication is made to an employer in connection with an
investigation of-

(i) suspected misconduct relating to employment; or

(if) compliance with Federal, State, or local laws and regulations,
the rules of a selfegulatory organization, or anygexisting
written policies of the employer;

(C) the communication is not made for the purpose of investigating a
consumer’s credit worthiness, credit standing, or credit capacity; and

(D) the communication is not provided to any person except—
(i) to the employer or an agent of the employer;

(ii) to any Federal or State officer, agency, or department, or any
officer, agency, or department of a unit of general local
government;

(iii) to any seHregulatory organization with regulatory authority
overthe activities of the employer or employee;

(iv) as otherwise required by law; or

(v) pursuant to section 1681f of this title.
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(2) Subsequent disclosure

After taking any adverse action based in whole or in part on a communication
described in paragraph)(the employer shall disclose to the consumer a
summary containing the nature and substance of the communication upon
which the adverse action is basedcept that the sources of information
acquired solely for use in preparing what would be but foresios

(d)(2)(D) of this section an investigative consumer report need not be
disclosed.

15 U.S.C. 8§ 1681la(y) (emphasis added)er€ are two facets to analysis ungdi68la(y). The
first is whether the employer tk@n adverse action against the piffiiiased on a
communication described in subsect{g}(1l). Allstate does not dispute that Stefdoe
investigationresultal in a qualifying communicatioto Allstate about the investigati@amdan
adverse actioagainst Plaintiffs The second is whether the employer praditte plaintiff with

a “summary containing the nature and substance” of the communication that formasisHerb
the adverse actionlThe partis dispute thisgssue—that is, whether Allstate, after terminating
Plaintiffs, providedhem with a summary of Steptoe’s communication to Allstate regarding the
investigation. If Allstate did not provide the summary, thitve 8 1681a(y)exceptiondoes not
apply and Plaintiffs can proceed on their § 1681b(b)(2) claim.

Allstate assertghat WInchell, the Human Resources Director, provided the requisite
summaryto Haintiffs when he informed them thtétey would be terminated for cause. Doc. 128
at 14. Allstate maintains that Winchell “followed agpared script and informélaintiffs that,
as a result of Allstate’s investigation regarding the-foayperformance and Dietz issues, they
would be terminated for cause and without severance because it was beligyetthimlated
Allstate’s conflict of interest policy. Thus, each Plaintiff vialsl their termination for cause
was for violating the conflict of interest policy as a result of an investigationrading

practices.”Id. at 1415. Raintiffs disagreeassertinghat “whether Allstate gave a summary of
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any fashion ... is in contention,” and that “[e]ven in the event that Allstate providedfsome
of summary, the term ‘summary’ is not defined in the FCRA.” Doc. 149 at 15.

Plaintiffs have the better of the argument on summary judgment, when all gé&nctunal
disputes must be resolved in their favRivera testified that Winchelgave me a very nebulous
and vague comment with no specifics and no evidence,” and that another participant at the
meeting told him “several times that all they’re going to say is a violation of the cofflict o
interest and code of ethics [policies] and that there would be no report and ... a whole host of
other reasons why we wouldn’t see a report.” Doc. 130-2 at 14&dBsinger testified that
Winchell told her, “You're being dismissed for cause,’” or something alonditigatAnd |
asked him, ‘For what?’ And, he wouldnéll me.... | said, ‘What trades®hen?’ And he just
— he wouldn’t tell me.” Doc. 130-3 at {&dited for clarity) Winchell did not tellMeacock and
Scheuneman any specifics about their teations. Doc. 130-4 at 168{eacock “My response
to that was, ... What action did | take in a conflict of interest. He said, We havedigoitiee
acted with a conflict of interest.. And that probably happened six times.”); Doc. 130-5 at 16
(ScheunemariThey said that [1] violat[ed] the conflict of interest provision, but that’s all he
would say. And I ... might have asked for specificsAnd then he said that was all he was
going to tell me.”). Scheunemais handwritten notes of her telepharadl with Winchell, the
only contemporaneouwsrittenaccount of the interviews in the record, do not merttien
Steptodnvestigation Doc. 130-25 at 2.

Thus, although Allstatmaintains thawinchell followed a prepared script and told
Plaintiffs that they were being terminated a®sult of the Stepe investigation, it does not
appear thatvay whenthe record is viewed in the light most favorable krRiffs. When the

record is viewed through that leMgjnchell neveractually told Plaintiffs they were being
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terminated as a result of threvestigation; rather, he told thethmat they were &ng dismissed for
violating Allstate’s conflict of interest policyand when pressed for details, he refused to give
any. Scheunemas notes do indicate thahe“asked for restated #s,” which slagertestified
was a reference to the Dietz methdid.; Doc. 130-5 at 17But all this showss that
Scheunenmmaknew that her termination involved the Dietz method in some way. It does not
show that Winchell told her that she was being fired as a result of the outsideyati@st

Nor would disclosinghe bare fact thd®laintiffs were beingerminated “as a result of”
the Steptoénvestigation have satisfielistate’sobligations undethe FCRA. Remember that
8 1681a(y)(2) requires the employer to disclossuaimarycontaining the nature and substance
of thecommunicatiorupon which the adverse action is basetiére, what Steptoe told Allstate
about he results of its investigation. Allstate’s argument that “all the Plaintiffs wereimierd
during the investigation, and knew it pertained to use of Dietz and to trading [macttte
understood that they were terminated for cause as a result of the investigationl28 at 15, is
thereforebeside the pointlt does not matter th&llaintiffs learned, before any adverse action
was taken, thahey were beingnterviewed as part of avutside investigation involvinthe
Dietz method The FCRA requirethat Plaintiffsreceive aftertheadverseaction, at least a
summary of what the investigatit)sconcluded.

The FCRA does not define the term “summary,” and there is virtuallps®mlaw on the
point. The only opinion mentioning the summary disclosure requiremantanguably
substantive way appears toPearcev. Oral & Maxillofacial AssociatekLC, 2010 WL
5253595 (W.D. Okla. Dec. 16, 201@)constructive discharge case whitae plaintiffalso
claimed that her employer had failed to provide her with a copy of aghitgreport ithad

commissionedabout her. The court concluded thahile plaintiff's allegation as to a demand
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for a copy of the report goes further than the law contemplates ..., and plaintitéagbpgot
some information from her employer, the court dodes a sufficient basis has been alleged as
to the claim for non-provision of a summaryd. at *4 n.8. Months later, the court dismissed
claims under the Oklahoma Credit Services Organiz#tairas preempted by the FCRA'’s
“summary” requirement, but it did neaty anything more abouthat the FCRA disclosure had to
include. SeePearce v. Oral & Maxillofacial Assocs. LL.2011 WL 1325597, at *3-4 (W.D.
Okla. Apr. 6, 2011).

The partiesbriefs shed littlelight on the subjectEven aftePlaintiffs raisel the issue in
their oppositionbrief, Allstate didnotoffer a definition of‘'summary,” but simply reassertdioiat
“the undisputed evidence establishes that Plaintiffs were provided with thateeguramary
under [the] FCRA.” Doc. 160 at 15.lahtiffs do not offera definitioneither, and nor do they
suggestvhat information Allstate had to conveycomply with § 1681a(y).

Nevertheless, it is hard to see how Winchell’'s explandhiatPlaintiffs were being
terminated for violating the conflictf interest policy—or evenfor violating the policy as
revealed byhe Steptoe investigatiencould constitut@ “summary of the nature and substance
of the communication upon which the adeeastion is based.” Bway of analogygconsiderthe
Seventh Circuit’s construction of what is n&wderal Rule of Criminal Procedure 16(a)@)(
which “requires the government to provide, at [the] defendaedisest, a written summary of
the expert testimony that it intends to use during its-casbief.” United States v. DuvalR72
F.3d 825, 828 (7th Cir. 2001). “The Rule,” the Seventh Circuit hedduires a summary of the
expected testimony, not a list of topicdbid. Similarly, Federal Rule o€ivil Procedure
26(a)(2)(C)’s requirement that an experdibse “a summary of the facts apginions to which

the witness is expected to testifg’not satisfiedy a “mere statement of the topics of the
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opinions” or “the topic matters of facts relied upoittle Hocking Water Ass, Inc. v. E.I.
DuPont de Nemours & C02015 WL 1105840, at *9 (S.D. Ohio Mar. 11, 2015)Anderson v.
Bristol, Inc, 936 F. Supp. 2d 1039, 1059 (S.D. lowa 2013) (“A summary is defined as a brief
account thastates the main points of a larger body of informatioMigastle v Adams Cnty.
Sheriff's Office 2011 WL 1674954, at *1 (D. Colo. May 3, 20133u(e.

Viewing the record in the light most favorable to Plaintiffs, Allstate at mmastshown
thatPlaintiffs were aware athe “topics” of the Steptoe investigati(the Digz method, trade
timing, and code of ethics violations) atfiét the investigatiohad something to dwith their
terminatiors. Whatever a “summary containing the nature and substatie@coinmunication”
means, it must requimaore tharthat. Allstatehad torelaythe“main points”of the
investigatiors methods and conclusions. The specifics of Winchell's conversatitdms
Plaintiffs are still in disputegndit may turnout that Allstate did provide sufficient disclosure.
At the summary judgmestage,however, the court cannot say there is no genuine issue of
material fact on the point.

Conclusion

For the foregoing reasomal|state’s summary judgmemotionis granted as to
Plaintiffs’ defamation claim insofar as it relies opex setheory, and is deed as to the
defamation claim insofar as it relies opexr quodtheory and as to the FCRA claim.

Fr e

SeptembeR9, 2015
United States District Judge
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