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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHERRONLEWIS, JR.,
Raintiff,

V. Case No. 10 CV 1819

DAVID F. SCHMIDT, JAMES D. HOCK, Honorable Joan B. Gottschall
JULIANA MALLER, GERI BERTOG, THE
CITY OF PARK RIDGE,ILLINOIS, GENE
BOBROFF, and NORMA C. WILLIAMS

N | P — , N\ PR N ,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Sherron Lewis, Jr. filed pro seamended complaint under 42 U.S.C. 88 1981-
1983 and 1985-1986, the Fair Housing Act, and otiheories against th€ity of Park Ridge,
several Park Ridge officials, tecord owner of his residenceydathe owner’s attorney after the
City of Park Ridge disconnesd the water service to hissidence. On August 10, 2010, David
Schmidt, James Hock, Juliana Maller, GerirtBg, and the City of Rk Ridge (the “city
defendants”) moved to dismiss his amended complaint.

l. BACKGROUND

Sherron Lewis, Jr. has lived at 1010 N. VéestAve. in Park Ridge, lllinois since April
2009. (Am. Compl. 1 16.) Lewis sued Norma/Glliams — the title owner of the residence — in
state court in 2009 in connection with the ghase and occupancy of the propertid. { 10,
16.) On February 11, 2010, Lewis attempted to spedke City of ParkRidge’s water billing
office about an unusually high water billd.(11 20-21.) However, Lewaleges that instead of
assisting him, Geri Bertog, a water billing clerformed him that the water billing office could

not discuss the bill with him because hisneawas not on the title to the homéd. (] 22.) After
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Lewis continued to insist that someone spedk hm about the bill, Bertog allegedly called the
police. (d.  26.) Two armed police officessrived shortlythereafter. Ifl. 1 27.) The officers
declined to arrest Lewis, issue a ciatior file a reportfaout the incident. 1¢. 1 29.)

After Lewis left Park Ridge City Hall, healled City Managedames D. Hock.Id. § 30.)
According to Lewis, Hock agreed to provide hinith a copy of the munipal code section that
prevented the water billing office frospeaking with him about the bill. 1d¢ § 31.) Lewis
alleges that Hock said he would get back to him the next day) However, according to
Lewis, more than two weeks passed betdoek responded to him on March 1, 2010 despite
Lewis’ repeated attempts (on February’127", 18", and 22% to contact Hock via phone and
email. (d. 11 32-35.) In his February 22, 2010 emiadyis refers to “the water departments
[sic] refusal to get the billing issue and disputed amount resolvédl.EX. E.) On February 26,
2010, Lewis’ water was shut offld( { 36.)

On March 1, 2010, both Hock and David Schmidt, Mayor of the City of Park Ridge,
informed Lewis via email that the outstanding waidrmust be paid before the water service to
Lewis’ residence could be turned back old. {f 38, 43, Ex. G, & Ex. K.) According to Lewis,
on or about March 3, 2010, Deputy City Managdiaha Maller also refused to turn Lewis’
water back on. I4. 11 44-47.) In a March6, 2010 letter to Lewis, Mlar wrote, “[T]he owner
of record of the property at 1010 N. Westerrs laformed the City that no one is currently
authorized to occupy that home anatthvater service is unnecessary.ld. Ex. M.) Lewis
alleges that the “owner of record” could oridg Norma C. Williams, and it must have been
Williams, or her attorney, Gene Bobroff, who tdhk City that wateservice was unnecessary.

(Id. 91 50-51.) On March 19, 2010, Lewis’ water was turned backidn{ $2.)



Also relevant to Lewis’ claims is Section 1113(A) of the City of Park Ridge Municipal
Code, which providesn pertinent part:

The City will provide written notice aimpending termination ofvater service to

the consumer at least seven (7) days padhe termination of such service. The

notice shall state . . . that the serviad e terminated on the stated date unless

within that time period the City receea written request from the owner,

occupant or user statingdesire to dispute or discuss the delinquent payment, in

which case a hearing will be scheduled before the Finance Director or his/her

designee prior to discontinuation of service.
Park Ridge, Ill., Mun. Code B1-1-13(A)(1999).

. LEGAL STANDARD

Rule 12(b)(6) enables a defendant to seek dismissal of a complaint that fails to state a
claim upon which relief can be granted. Fed.C(R.. P. 12(b)(6). When considering a Rule
12(b)(6) motion to dismiss, thewrt must “tak[e] all well-pleaded allegations of the complaint
as true and view[] them in the lightost favorable to the plaintiff.’Santiago v. Walls599 F.3d
749, 756 (7th Cir. 2010)uoting Zimmerman v. Tribbl€26 F.3d 568, 571 (7th Cir. 2000)).
Legal conclusions, however, are notited to any assuaption of truth. Ashcroft v. Igbal ---
U.S. ----, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). To survive a Rule 12(b)(6) motion to
dismiss, the complaint must provide “a short atain statement of the claim showing that the
pleader is entitled to relief” so as to “give the defendant fair notice of what the . . . claim is and
the grounds upon which it restsFed. R. Civ. P. 8(a)(2Bell Atlantic Corp. v. Twomb]y550
U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2aft®tihg Conley v. Gibser855 U.S.
41, 47, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957))lthéugh “detailed factuahllegations” are not
necessary, “a plaintiff's obligatn to provide the ‘grounds’ ohis ‘entitle[ment] to relief’

requires more than labels and conclusions, aftalraulaic recitation of the elements of a cause

of action will not do.” Twombly 550 U.S. at 555. Rather etiplaintiff must provide enough



factual allegations to state a claim for reliettlis not only conceivable, but “plausible on its
face.” Id. at 555 & 570;see Swanson v. Citibank, N.A14 F.3d 400, 403 (7th Cir. 2010) (“a
plaintiff must do better than puty a few words on paper that, in the hands of an imaginative
reader might suggest that something has happened to hemtiggit be redressed by the law.”)
“A claim has facial plausibility when the plaifitpleads factual content that allows the court to
draw the reasonable inferenbat the defendant is liabter the misconduct allegedfgbal, 129

S. Ct. at 1949Pro secomplaints, such as Lewisiye given greater latitudedaines v. Kerner

404 U.S. 519, 520-521, 92 S. Ct. 594, 30 L. Ed. 2d 652 (1972).

1. ANALYSIS

A. Claimsagainst Schmidt, Hock, Maller, and Bertog in their official capacities

Lewis has sued Schmidt, Hock, Maller, a@Bertog in both their individual and official
capacities. However, “[a]s long as the governneatiity receives noticand an opportunity to
respond, an official-capacity suit is, in all respeattger than name, to be treated as a suit against
the entity.” Kentucky v. Graham473 U.S. 159, 166, 105 S. Ct. 3089,L. Ed. 2d 114 (1985).
Accordingly, since the City oPark Ridge has received n@&iand an opportuty to respond,
Lewis’ suit — to the extent that he names SchyHock, Maller, and Bertog in their official
capacities — will be treated as a saghinst the City of Park Ridge.

In order to state a cla under 88 1981, 1982, 1983, or 198%iagt a municipality, a
plaintiff must allege that the municipality had @ifficial policy or custom that caused the injury.
Monell v. Dep’t of SocServ. of City of New York36 U.S. 658, 694, 98 S. Ct. 2018, 56 L. Ed.
2d 611 (1978)Alexander v. Milwaukeet74 F.3d 437, 448 (7th Cz007) (“Section 1981, like
§ 1983, also requires a plaintiff to demonstrate féinial policy or custom in order to allow for

municipal liability.”); Small v. Chap398 F.3d 894, 898 (7th Cir. 200&) plaintiff must allege



an official policy or custom in order toaté a claim against a municipality under 8§ 1985);
Crestview Vill. Apts. L.P. v. United States HUib. 01-C-6913, 2002 U.S. Dist. LEXIS 26508,
at *12 (N.D. Ill. Feb. 7, 2002) (a anhtiff must allege an officiapolicy or custom in order to
state a claim against aumicipality under § 1982).

The city defendants argue that Lewis’ claiagminst the City of Park Ridge and against
Schmidt, Hock, Maller, and Bertog in their affll capacities must fail because Lewis has not
alleged that his injuries resulted from an offigmllicy or custom of th City of Park Ridge.
(Mot. to Dismiss at 13.) The court disagreegwis may fulfill the requirement that he allege
that his injuries resulted from an official pglior custom by pleading that his injuries resulted
from 1) an express policy, 2) a “widespreadaqpice that, although not authorized by written law
or express municipal policy, is ‘so permanent avell settled as to constitute a ‘custom or
usage’ with the force of law,” or 3) “thections of a person with ‘final policymaking
authority.” Looper Maint. Serv. Inc. v. City of Indianapeli97 F.3d 908, 912 (7th Cir. 1999)
(citing Baxter v. Vigo Cnty. Sch. Cor6 F.3d 728, 734-35 (7th Cir. 1994nd quoting City of
St. Louis v. Praprotnik485 U.S. 112, 123, 127, 108 S. Ct. 99% L. Ed. 2d 107 (1988)). While
Lewis has not pled that his injuriessulted from an express policy oda factocustom, if the
court construes Lewis’ amended complaint liberally — as it must witb aeplaintiff — then it is
apparent that Lewis hasdleged that his injuries resulted fraime decision of aleast one city
official with final policymaking authority.Erickson v. Pardyss51 U.S. 89, 94, 127 S. Ct. 2197,
167 L. Ed. 2d 1081 (2007) (“A document filpdb seis ‘to be liberally construed,” and f@o se
complaint, however inartfully pleaded, must beld to less stringent standards than formal
pleadings drafted by lawyers . . . .”) Lewis do& when he alleges that both City Manager

Hock and Mayor Schmidt personally refused to reinstate his water service or grant him a



hearing® and notes that the City of Park Ridgeifitipal Code “states that the City Manager
oversees the operations of all City Departments farther, that the City Manager receives his
directions from the Mayor.” (AmCompl. 11 39 & 42-43.) Thus, Wes’ claims against the City
of Park Ridge and against Schmidt, Hock, Malterd Bertog in their offi@l capacities will not
fail on this basis.

B. Count |

1. Lewis’ Malicious Prosedion Claim Against Bertog

Lewis argues that Bertog engaged in maliciptasecution when she allegedly called the
police. Under lllinois law, to state a claim foralicious prosecution, a ahtiff must allege:
“(1) commencement of criminal proceedings by [thefendant]; (2) termination of that matter in
favor of the [plaintiff]; (3) the absence of probaldause for the proceedings; (4) the presence of
malice; and (5) resulting damagesGonzalez v. City of Elgin578 F.3d 526, 541 (7th Cir.
2009). “In lllinois, criminal proceedings amommenced by the filing of a complaint, an
indictment, or an information.Logan v. Caterpillar, InG.246 F.3d 912, 922 (74@ir. 2001). In
addition, “[llegal causation will be attributeld a private citizen” — as opposed to a law
enforcement officer — “only if the plaintiff can demonstrate that the defendant (1) instituted the
proceedings against the plaintiff; (2) knowingilyade false statements to the police; or (3)
requested, directed, or pressured the officer awearing out the complaint for the plaintiff's
arrest.” Id. Lewis concedes that the officers whopasded to Bertog’s call declined to arrest

him, issue a citation, or make a report. (AGompl. § 29.) Given this, Lewis’ malicious

! Lewis alleges that “Mr. Hock refused to restorevilager and sewer service to the Plaintiff's residence and

set the matter for hearing . . ..” (Am. Compl. 1 39.support of this allegation, Lewis attached an email he
allegedly received from Hock, in whidthock wrote, “The delinquéaramount due must be paid before the City will
turn your water back on.” (Am. Compl. Ex. G.) In ditah, Lewis alleges that, “Schmidt refused to restore or
direct the water billing office to restore the water and seeprice to the Plaintiff's home and set the matter for
hearing . . . .” (Am. Compl.  43.) bupport of this allegation, Lewis attathan email that he allegedly received
from Schmidt in which Schmidt wrote, “I do not have the authority to order that yoer lbatestored, nor would |
if 1 did. The bill in unpaid. Once the bill is paithe water will be restored (Am. Compl. Ex. K.)



prosecution claim is dismissdmecause Lewis has not and cannot allege that Bertog caused

criminal proceedings to baitiated against him.

2. Lewis’ claim under the llfiois Public Utilities Act

Also in Count I, Lewis appears to bring aioh pursuant to the lllinois Public Utilities
Act, which provides:

It is the policy of thisState that no person should Henied essential utility

service during the winter months due toalncial inability to pay. It is also the

policy of this State that public utilitiesd residential heatingustomers deal with

each other in good faith and fair manner.
220 Ill. Comp. Stat. Ann5/ 8§ 8-201(West2010). However, as the citgefendants correctly
point out, the Illinois Public Utilities Act does nhapply to public utiies owned by municipal
corporations. Id. 8§ 3-105(*public utility’ does notinclude . . . public tlities that are owned
and operated by any . . . municipal corporation of 8tate . . . or public utilities that are owned
by such . . . municipal corporation and operateciy of its lessees or operating agents”). As
the City of Park Ridge is a umicipal corporation of the stat& lIllinois, the lllinois Public
Utilities Act does not apply tostwater service, and Lewis canstate a claim on this basis.

Thus, the city defendants’ motion to dismisgranted as to Count | of Lewis’ amended

complaint. Count | of Lewis’ amended complaint is dismissed.

C. Count Il

For the second count of his amended complaint, Lewis brings a claim under the equal
benefit clause of 42 U.S.C. 881 alleging that Schmidt, HocMaller, Bertog, Bobroff, and
Williams violated the Fifth and Fourteenth Amendments of the United States Constitution when
they did not give him the equal benefit ofcBen 11-1-13(A) of te City of Park Ridge

Municipal Code, providing procedsr disputes involving water ls. Park Ridge, Ill., Mun.



Code 811-1-13(A)(1999). Lewis also cites 42 U.S.C1882 in the heading of the second count

of his amended complaint.

1. Lewis’ Section 1982 claim

Section 1982 provides, “All citems of the United States #hhave the same right, in
every State and Territory, as is enjoyed by whitieens thereof to inherit, purchase, lease, sell,
hold, and convey real and persopeadperty.” 42 U.S.C. § 1982Because Lewis does not allege
that any of the city defendants deprived him &f fiight to inherit, purchase, lease, sell, hold, or
convey real or personal propertyis 8 1982 claim is dismissedthout prejudicefor failure to
state a claini.

2. Whether Lewis can bring a Section 1981 claimdally against the & of Park Ridge, a
municipality.

Regarding Lewis’ § 1981 claim, the city defiants argue that, as an initial matter, per
Jett v. Dallas Indep. Sch. Dis#91 U.S. 701, 735, 109 S. @702, 105 L. Ed. 2d 598 (1989),
8 1983 provides the exclusive remedy when state actors violate § 1981. (Mot. to Dismiss at 7.)
However, whether this holding frodettremains good law is an undetl question. While five
circuit courts and many distti courts are of the opiom that this holding fronjettremains good
law, the United States Court of Appeals for Miath Circuit and many distt courts have held
that the Civil Rights Act of 1991 supersedgstt’s holding that 8§ 1983 provides the exclusive
federal remedy against municifieds for violations of 8§ 1981. See McGovern v. City of
Philadelphig 554 F.3d 114, 117-18 (3rd Ci2009) (collecting caseskee also Simmons V.
Chicago Bd. of Edugc.No. 97 CV 5451, 2000 WL 1720958, at *6 (N.D. Ill. Nov. 16, 2000)

(collecting cases). The UnitedaBts Court of Appeals for ti&eventh Circuit has not spoken on

2 Lewis is granted leave to replead his § 1982 claim within 30 days if he can do so condisteist Aed. R.

Civ. P. 11 obligations.



the issue. Given this, thi®art declines to dismiss Lewi§ 1981 claim on this basis at this

early stage.

3. Lewis’ Section 1981 claim

Section 1981 provides:
(a) Statement of equal rights
All persons within the jurisdiction ahe United States shall have the same
right in every State and Territory to kemand enforce contracts, to sue, be
parties, give evidence, and to the full and equal benefit of all laws and
proceedings for the security of persarsd property as is enjoyed by white

citizens, and shall be subject todikpunishment, pains, penalties, taxes,
licenses, and exactions of every kind, and to no other.

(c) Protection against impairment

The rights protected by this secti@me protected against impairment by
nongovernmental discrimination and impairment under color of State law.

In order to state a claim under § 1981plaintiff must allege that (k/he is a member of a racial
minority; (2) the defendants intended to distriate on the basis of race, and (3) the
discrimination deprived the plaintiff afne or more rights enumerated in § 19&lack Agents
& Broker’s Agency v. Near North Ingl09 F.3d 833, 837 (7th Cir. 2005).

Lewis has met the first prong because he iscAh American. (Am. Compl. { 4.) He
has met the second prong because he has alleged that Schmidt, Hock, Maller, Bertog, Bobroff,
and Williams deprived him of the equal benefit of Section 11-1-13(A) of the City of Park Ridge
Municipal Code, which provides for an opportuniity a hearing before one’s water service is
terminated, “solely because of his skin colodao illegally force [him] to move from the
community”. (d. Y 66.) Thus, all that remains to bec@tled is whether Lewis has satisfied the

third prong.



The city defendants argue that Lewisleghtions “do not fall under the purview of
Section 1981” since “[n]o contract is at issue, aadher is the Plaintiff's ability to participate in
the legal system and legal progés (Mot. to Dismiss at 6.)However, although most § 1981
litigation arises from the “make armhforce contracts” clause of § 198409rris v. Office Max
89 F.3d 411, 413 (7th Cir. 1995), protecting the ttmaaand enforcement of contracts is not the
only function of 8 1981.Palmer v. Bd. Of Educ. Comm. Unit School D46 F.3d 682, 686-87
(7th Cir. 1995). The court must also give forcehat part of the statute that protects a person’s
right to “full and equabenefit of all laws and proceedingaid provides that all persons “shall
be subject to like punishent, pains, penaltiesaxes, licenses, and exactions of every kind, and
to no other.” 42 U.S.C. § 1981. As the Sehe@ircuit explained when construing the equal
benefit clause iPalmer.

If the state enforces contracts among whpéesons, it has tgive blacks the same

benefit — and in the same way, giving equal damages for equal wrong done. If it

affords tort remedies to whites, it musfford equal remedies to blacks. |If it

prosecutes crimes against whites in ordeprtutect their personand property, it

must prosecute crimes against black&nd it must use the same rules when

assessing ‘punishment, pains, penaltiages, licenses, and exactions of every

kind.” The law is designed, in contporary language, to forbid disparate

treatment.

Palmer, 46 F.3d at 687. Thus, in Lewis’ case, ih8sdt, Hock, Maller, and Bertog followed the
procedures set forth in Section 11-1-13(A) of @ity of Park Ridge Municipal Code for whites,
then they were obligated to follow the procedarelewis. Because Lewis alleges that Schmidt,
Hock, Maller, and Bertog deprived him of the edoanefit of Section 11-13(A) of the City of
Park Ridge Municipal Code, the city defendantsition to dismiss Lewis’ amended complaint is

denied as to Count Il.

D. Count 111

10



Lewis argues that he should be grantedef under 42 U.S.C. 8§ 1983 because the
defendants violated his due process rights whey términated his water service without giving
him an opportunity for a hearing. To state anclander § 1983, a plaintiff nsti allege that (1) a
person acting under color of state law (2) degithe plaintiff of a constitutional rightVest v.
Atking 487 U.S. 42, 48, 108 S. Ct. 2250, 101 L. Ed4Qd1988). It is undiputed that Lewis
met the first requirement as tcethity defendants by alleging thfaur employees of the City of
Park Ridge were acting on behalf of the City of Park Ridgee id at 50 (noting, “Thus,
generally, a public employee acts undelor of state law while acting his official capacity . . .

") Thus, the only issue that remains to dexided is whether Lewihas alleged the second
element — that the acts of the city defendal@prived him of a constitutional right.

As the Supreme Court has explained, “To hay@operty interest ia benefit, a person
clearly must have more than an abstract needesire for it. He must have more than a
unilateral expectation of it. He must, instead, have a legitimate claim of entitlement to it.”
Board of Regents v. Roth08 U.S. 564, 577, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972). “Property
interests are not created by thenGtitution, but rather they areéated’ and ‘defed by existing
rules or understandings that stem fromimthependent source such as state lawSterling v.
Village of Maywood579 F.2d 1350, 1353 (7th Cir. 1978u6ting Roth408 U.S. at 577).

A water user does not have a constitutionaltgtected property interest in continued
water service where no state law, municipal ordieaor implied contragirovides the user with
a legitimate claim of entitlement to water service. Skerling 579 F.2d at 1352-53, Sterling
argued that the Village of Maywdaand several of its officials violated her due process rights
when they shut off her water service withoutic® and an opportunity fa hearing. Given that

she was a tenant under an oeslde whose name was not on tHe td the home or on the water

11



bill, the court treated her as a mere water usterling 579 F.3d at 1355. The court held that
Sterling did not have a constitutionally protected property interest in continued water service.
The court reasoned that there wes state law, municipal ordinagcor implied contract that
provided her with a legitimate claim of entitlement to water sen&terling 579 F.3d at 1354.

Lewis’ case is easildistinguishable fronsterlingbecause the municipal code of the City
of Park Ridge provides Lewis with a legitimataiot of entitlement to water service. Section
11-1-13(A) of the City of ParRidge Municipal Code provides:

. . . [water] service will be terminated ¢ime stated date unless within that time

period the City receives a writtergreest from the owner, occupantuserstating

a desire to dispute or discuss the delimgy@yment, in which case a hearing will

be scheduled before the Finance ebtor or his/her designee prior to

discontinuation of service.
Park Ridge, lll., Mun. Code 81-1-13(A) (1999) (emphasis added).The municipal code
expressly provides users who hawgressed a desire to disputedmcuss their bill in writing
with an entitlement to a hearing before theitavaervice can be terminated. On February 22,
2010, Lewis emailed Hock, “I have tried seVedimes, via email and by phone to reach you
concerning the bill at 1010 N. Western AverP&idge and the issuaggarding the water
departments [sic] refusal to speak with me totgetbilling issue and disped amount resolved.”
(Am. Compl. Ex. E.) Lewis is clearly a user wput his desire to discuss or dispute his bill in
writing. Given this, Lewis has a legitimate claim of entitlement to water service.

The city defendants argue that Lewis hae fegitimate claim tany alleged property
interest in water service . . . besalhe was not a lawful occupant...” (Mot. to Dismiss at 8.)
However, the city defendants do not cite auwhority to support thiargument. Unsupported

arguments are deemed waivednited States v. Holm326 F.3d 872, 877 (7th Cir. 2003)

(quoting United States v. Berkowi@27 F.2d 1376, 1384 (7th Cir. 1991), and noting, “We have

12



repeatedly warned that ‘perfunctory and uwreleped arguments, and arguments that are
unsupported by pertinent authority, are waived .”). Because Lewis alleged that the city
defendants acted under color of state lawdéprive him of his constitutionally protected
property interest in continued vea service, the city defendantsiotion to dismiss his amended
complaint is denied as to Count Ill.

E. Count IV

Lewis argues that he should be grantetlef under the second part of 42 U.S.C.
§ 1985(2) because Schmidt, Hock, Maller, Beriijliams, and Bobroff allegedly conspired to
deprive him of water and sanitasgwer service in viation of his civil rights and did so “to
illegally force him to move fronthe community solely becausetbe color of his skin.” (Am.
Compl. 1 75.) The second partseibsection (2) of 8 1985 provides:

. if two or more persons conspifer the purpose of impeding, hindering,
obstructing, or defeating, in any manneg thue course of jtise in any State or
Territory, with intent to deny to any citizéhe equal protectioof the laws, . . . .

42 U.S.C. 8§ 1985(2). Subsection (3) continues:
in any case of conspiracy set forth in thegtion, if one or more persons engaged
therein do, or cause to be done, any iacfurtherance of the object of such
conspiracy, whereby anotherirgured in his person goroperty, or deprived of
having and exercising any rigbt privilege of a citizerof the United States, the
party so injured or deprived may have an action for the recovery of damages
occasioned by such injury or deprivation, against any one or more of the
conspirators.
42 U.S.C. § 1985 (3).
The city defendants argue that Lewis1885(2) claim must be dismissed because his
allegations do not fall within the purview ofetlsecond part of 8 1985(2) since Lewis’ does not
allege a conspiracy related to the judicial pesce (Mot. to Dismiss at 9.) However, the city

defendants do not cite any authority for the pedjan that the second paof § 1985(2) applies

only to conspiracies related to the judicial process rather than to all obstruction of justice

13



committed with the intention to deny a person equal protection of the |188sM¢t. to Dismiss
at 9.) As noted before, unsupported argumemtsiaemed waived. Lewis’ Count IV survives.

F. Count V

For his Count V, Lewis argues that Heoald be granted relief under 42 U.S.C. § 1986
because each of the defendants faitedrevent the alleged conspiraoyviolate his civil rights.
(Am. Compl. 1 81.) The city defendants ardglet Lewis’ 8 1986 claim must fail because his
§ 1985 claim fails. SeeSmith v. Gomez50 F.3d 613, 617 (7th Cir. 2008)it(hg Hicks v.
Resolution Trust Corp 970 F.2d 378, 382 (7th Cir. 1992), and holditi§]ecause Smith has
failed to state a § 1985 claim, his § 1986 claiitsfas well.”) However, Lewis’ § 1985 claim
survives, so Count V also survives.

G. Count VI

For his Count VI, Lewis argudbat he should be grantedie¢ under subsections (a) and
(b) of Section 3604 of the Fair Housing Adg U.S.C. § 3604(a)-(b), because the defendants
disconnected his water service to force him twvenfrom the predominantly white community of
Park Ridge because of his race. (Aompl. { 85.) Those subsections provide:
[I]t shall be unlawful--
(a) To refuse to sell or rent after the makioiga bona fide offer, or to refuse to
negotiate for the sale or rental of, otherwise make unavailable or deny, a
dwelling to any person because of racdpicoreligion, sex, familial status, or
national origin.
(b) To discriminate against any person i tterms, conditions, or privileges of
sale or rental of a dwelling, or in therovision of services or facilities in
connection therewith, because of raceloGoreligion, sex, familial status, or
national origin.
42 U.S.C. § 3604.

Since Lewis does not allege the sale orakaf a dwelling, § 3604(b) does not apply.

See Southend Neighborhood Imp.County of St. Clajr743 F.2d 1207, 1210 (7th Cir. 1987)

14



(stating that Section 3604(b) prohibits “discriminatia the provision of services or facilities in
connection with the sale or rentafl a dwelling.”) In additionthe first two clages of § 3604(a)
do not apply — Lewis does not allege that the d#yendants refused to a) sell or rent, or b)
negotiate for the sale or rahof a dwelling to him.

The third clause of § 3604(a), however, ioth states that it €l be unlawful to
“otherwise make unavailable or deny[] a dwellingatty person because of race . ..,” 42 U.S.C.
§ 3604(a), “is not tethered to the words ‘saleremtal’ that constrai the other two § 3604(a)
clauses.” Bloch v. Frischholz587 F.3d 771, 776 (7th Cir. 2009). Thus, “8§8 3604(a) may reach
post-acquisition discriminatory conduct thaiakes a dwelling unavailable to the owner or
tenant, somewhat like@nstructive eviction.”ld. (citing Evans v. Tubh&57 F.2d 661, 662-63
& n.3 (5th Cir. Unit A Sept. 1981)) In order to allege constrtige eviction, a plaintiff must
allege that his/her “residence is ‘unfit for occnpg’ often to the point tt she is ‘compelled to
leave.” 1d. at 777 QuotingBLACK’s LAw DICTIONARY 594 (8th ed. 2004)). This allegation is
necessary, but not sufficient, as “[a]vailability t semply habitability, isthe right that § 3604(a)
protects.” Id. (citing Southend 743 F.2d at 1210Jersey Heights Neighborhood Ass'n v.
Glendening 174 F.3d 180, 192 (4th Cir. 199%jifton Terrace Assocs., Ltd. v. United Techs.
Corp, 929 F.2d 714, 719 (D.C.Cir. 1991)).

Lewis has alleged the denial whter service for 21 days, wh the court can infer made
his home unfit for occupancy. Furthermore, sincéews a basic utilityits deprivation is not
merely a matter of habitabilitySee Clifton Terrace Assoc. 719-20 (“[T]he denial of certain
essential services relating to aallivng, such as . . . basic utilisemight result in the denial of

housing . . . .”)Compare Bloch587 F.3dat 777 €iting Clifton Terrace Assocs., Lt®29 F.2d
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at 719, which states, “A lack ofealator service is a rtar of habitability, not availability, and
does not fall within the terms of these subsections.”)

Nevertheless, Lewis’ 8 360d) claim fails becaudee does not allegedhhe is either an
owner or tenant or that the rdal of water service caused him vacate the premises; thus, it
cannot be said that he was constructively teddrom the home or that the home was made
unavailable to himSee Bloch587 F.3d at 776-79. IBloch 587 F.3d 771 (7th Cir. 2009), the
Seventh Circuit did not allow a 8§ 3604(a) “neakinavailable or otherwise deny” claim to
proceed where the owners did not vacate ghemises, although “[w]hether ‘unavailability’
means that a plaintiff must, in every case, vatlagepremises to have a § 3604(a) claim is an
issue [the Seventh Circuit] refrain[ed] from reachin@loch, 587 F.3dat 778. The Seventh
Circuit, however, suggested that any eventudhg on the issue wodl“depend[] on how the
Supreme Court treats the pdiatly analogous concept @bnstructive termination.”ld. at 778
n.6 (citing Marcoux v. Shell Oil Prods. Gdb24 F.3d 33 (1s€ir. 2008),cert. granted sub nom.
Mac’s Shell Serv., Ina.. Shell Oil Prods. Co--- U.S. ----, 129 S. Ct. 2788, 174 L. Ed. 2d 289
(2009)). The Supreme Court ultimately héfit “a necessary elenteaf any constructive
termination claim under the [Petralm Marketing Practices] Act that the francisor’'s conduct
forced an endo the franchisee’s use of the franchisor’s trademark, purchase of the franchisor’s
fuel, or occupation of the franchisor’s service statiodac’s Shell Serv., Inc. v. Shell Oil Prods.
Co. LLG --- U.S. -, 130 S. Ct. 1251, 1257, 176Hd. 2d 36 (2010) (emphki added). Since
the Supreme Court held that a plaintiff canhate a constructive termination claim without a
termination of the relationship, @ppears that the Seventh Qitcwould hold that a plaintiff

cannot state a § 3604(a) “make unavailable or delaim without having vacated the premises.
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Since Lewis fails to allege as much, his 8 3@)4fannot survive. Accordingly, Count VI is
dismissed without prejudice.

H. Count VII

For Count VII, Lewis argues that, per 745 @lomp. Stat. § 10/9-102he City of Park
Ridge should pay any damages for which anjtsoémployees are liable. (Am. Compl. 1 89-
91.) The city defendants arguath.ewis’ Count VII should beismissed because Lewis cannot
state any valid claims againsetindividual defendants. (Mot. to Dismiss at 13.) Because Lewis
has surviving claims against thedividual defendants, this argumenils. The city defendants’
motion to dismiss is denied as to Count VII.

V.  CONCLUSION

For the reasons stated above, the city riidats’ motion to dismiss Lewis’ amended
complaint is granted in part and denied in pa@ount | is dismissed. Count VI is dismissed
without prejudice. Lewis’ § 198@laim — set forth in Count Il is dismissed without prejudice.

Lewis’ 8 1981 claim — also set fortn Count Il — survives. Counid, 1V, V, and VIl survive.

ENTER:

/sl
JOANB. GOTTSCHALL
United States District Judge

DATED: January 4, 2011

3 To the extent that he can allege that he is an owner or tenant, Lewis is granted leave to seplmatt Wil

within 30 days if he can do so consistesith his Fed. R. Civ. P. 11 obligations.
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