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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

United States of America ex rel. )
RICHARD MORRIS, )
)
Petitioner, )
) CASENO. 10C 1957
V. )
) Judgd&obertM. Dow, Jr.
MARCUS HARDY, Warden, )
StatevilleCorrectionalCenter, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

Petitioner Richard Morris (“Mors” or “Petitioner”) is curretly incarcerated at Stateville
Correctional Center in Joliet, lllinois. Marctiardy, the warden of the facility, has custody of
Petitioner. Morris has filed pro sewrit of habeas corpus pursuant28 U.S.C. § 2254. For the
reasons set forth below, Petitioner's petition fomrit of habeas corpus [1] is respectfully
denied. Petitioner's motion for a status [21] is denied as moot.
l. Background

A. Procedural Background

Petitioner has twice been ti@nd convicted in the CirduCourt of Cook County for the
murder of Ervin Shorter. Resp. Exh. E atP&ople v. Morris 807 N.E.2d 377, 381 (lll. 2004).
The first trial resulted in anvictions and a death sentencattthe lllinois Supreme Court
vacated due to lack of eaningful representation undenited States v. Cronjet66 U.S. 648,
659 (1984). Morris, 807 N.E.2d at 403, 406-07. Upon retridktitioner was convicted of first
degree murder, aggravated vehicular hijagkiand aggravated kidnappgi and the trial court

sentenced him to consecutive terms of sixtytyheind fifteen years, respectively. Resp. Exh. |
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at 1-2. After he exhausted his state court agpé&adtitioner filed a Petition for Writ of Habeas
Corpus. Respondent has answered.

B. Factual Background

District court review of a habeas petitiorepumes all factual findings of the state court
to be correct, absent clear aswhvincing evidence tthe contrary. See 28 U.S.C. § 2254(e)(1);
Daniels v. Knight476 F.3d 426, 434 (7th Cir. 2007). Téfere, the Courtdopts the following
accounts from the Illinois Supreme Court’'s OrderPi@ople v. Morris 807 N.E.2d 377 (lll.
2004), as the lllinois Supreme Cous the last court to disea the factual background of the
underlying case in detail.

On the morning of Saturday, Decemligr 1995, Petitioner and his co-conspirators
kidnapped Ervin Shorter and forced himganhpoint into the back of his own caMorris, 807
N.E.2d at 380-82. Petitioner and his accomplices had started the morning intending to rob a
bank; however, when they spotted Shorter’s llmpthey reasoned that the Impala might be
owned by a rich drug dealer, and it would beiexa® rob a drug dealer than to rob a badk.
They soon realized that Shorteas not, in fact, a rich drug deal—he was a fifty-eight-year-old
laborer with Chicago’s Streetand Sanitation department—so Petitioner decided that they
needed to find a place to kill him before the targeted bank opened for busthets381-82.

Petitioner “pulled into an alley, stopped ttar, got the ads owner out ofthe trunk and
ordered him to his knees.ld. at 382. Shorter “began beggifigr his life, at which point
[Petitioner] shot him twice” in the headd. As Petitioner and his cohs drove away, they saw
a police car.Id. “Shortly thereafter, [Petitioner] parked the Impala and the police again drove

”

up.” Id. Petitioner and co-conspirator Tywon Kniglgmped out of the car and ran.1d.

While chased on foot by the police, Petitiondr tike murder weapon, a .357 pistol, and the keys



to the Impala in an alleyld. The police apprehended and areelsPetitioner, and Petitioner
signed a written confession admittingsteooting Shorter twiein the headld. at 381-82.

During the first trial, a witness testified thslhe saw a light green shiny car in traffic
around 7:40 a.m. on Saturday, December 2, 1986e noticed that a person’s fingers were
sticking out of the trunk, moving aroundd. at 380. The fingers disappeared and then a ratchet
handle appeared in the same space, moving back and fdrtithe witness stopped and called
911, and again called police when she later learned of the Shorter migrd&he identified the
light green car as Shorter’s Impalial. at 381.

Two police officers, Stephen Lotts and Michaapresti, testified that they spotted a
“silvery, bluish-green” Impalaon School Street in Chicagma watched it turn and park on
Paulina. Id. at 380. The officers saw Petitioner and Knight out of the car and walk in front
of the police car.d. Petitioner and Knight made eye contact with the officers andda®@ther
officers joined Lotts and Lopresti in chasing Retier and Knight, and both were arrested a few
minutes later.ld. at 380-81. Meanwhile, Officer Robaftanrahan found Shorter's body in an
alley, found his identificdon in his wallet, and reported tleeime and Shorter's name to other
officers over the radio.ld. at 381. Officers Lotts and Lopresti learned that the Impala was
owned by Shorter, retraced theute of their foot chase with Petitioner, and located the .357
Magnum with two fired shells, a fully loade82. caliber revolver, a green glove, and a set of
keys to the Impaldd. Officers also found a shoeprint ndxtthe .357 Magnum revolveid.

The print was consistent with, but reopositive match to, Petitioner’s sholek.

Petitioner testified ahis trial about Shorter's murdend about a prior murder he was

involved with in Kenosha, Wisconsin:

[Petitioner]'s trial testimony began witAn explanation of the “problems in
Kenosha” that had been mentioned in hadeshent introduced &tial. [Petitioner]



stated that, in 1995, he was living Kenosha with Lyda. At that time,
[Petitioner] was selling digs. In early November 199fetitioner] paged a man
named Fred Jones in order to buy sameaine. Jones came to [Petitioner]’s
apartment and sold [Petitioner] an “eidiall” for $175. [Petitioner] then sold
portions of the eight ball to his customers. [Petitioner]'s customers complained
that the cocaine was bad.

[Petitioner] paged Jones again onoMdmber 30, 1995. Jones came to
[Petitioner]'s apartment with anothergéi ball. Lyda and Hoover also were
home at the time. Jones went into the living room and [Petitioner] went into the
kitchen to get a scale. As [Petitionargs getting the scale, Lyda came running
out of the living room toward him with look of fear on her face. Jones was
running behind Lyda trying to grab her.efRioner] thought Jones was about to
stick him up, so he grabbed Jones, lpiat in a bear hug, and wrestled him into
the living room. [Petitioner] slammed Jones onto the living room floor, and
Hoover hit Jones in the head with a golfib. [Petitioner] went back into the
kitchen to check on Lyda. When [Petitiohesturned to th living room, Hoover
was still hitting Jones in the head walgolf club. [Petitioner] put a towel around
Jones’ neck and strangled him.

When they determined that Jones was dead, [Petitioner] and Hoover wrapped his
body in blankets with a cable cord and gunto a hall closet[Petitioner] also

took a .357 from Jones’ pocket. [Petitioner], Hoover and Lyda then walked over
to Knight's house and Hoover got Knightar keys. Hoover and [Petitioner] put
Jones’ body into the trun&f Knight's car. [Petitioner], Hoover and Lyda then
drove from Kenosha to Chicago, stoppingaagrocery store tbuy lighter fluid.
Hoover and [Petitioner] agreed that theyl lha get rid of Jones’ body and that the
best way to get rid of it would be to burn it. They drove to an alley, where
[Petitioner] and Hoover poured lighter fibon the blankets and the body and then
lit the lighter fluid. [Petitioner] guessed it was after midnight on December 1,
1995, at this point. Hoover, [Petitionaxihd Lyda then drove back to Kenosha
and picked up Knight. The next mornirgnight drove Hoover, [Petitioner] and
Lyda back to lllinois.

[Petitioner] stated that it was Hoover whiaggested that they rob a bank. Before
they found a bank to rob, they got off arpressway onto Garfield Avenue and
saw Ervin Shorter's car a Kentucky Fried Chickemestaurant. [Petitioner]
claimed that Hoover, not [Petitioner], sugtgd that the car’'s owner could be a
highly paid drug dealer and would be easierob than a bank. Hoover got out of
the car and pointed his gun in the driveside window of Shorter’s car. Shorter
moved over, so Hoover went over to thegenger’s side and got in while Knight
got into the driver’'s side of the car. [R@ner] then got into the back seat and
took the .357 from Hoover. Hoover askeldorter to give him the “dope” and the
money. Shorter replied that &l not have any money or dope.



[Petitioner] also claimed that it wasoBlver’s idea to kill Shaer. [Petitioner]

said that when they stppd in the alley where Sher’s body was found, Hoover
grabbed the .357, opened the trunk and ordered Shorter out. [Petitioner] knew
Hoover planned to kill Shorter, so heséd the trunk of the car, walked around to
the front of the car, and told Hoover theg was not going to have anything to do
with the shooting. [Petitioner] got into tligiver's seat of the car and waited for
Hoover. While he was waiting, he heardotshots. Hoover then got into the
passenger’s side and they drove off. [Petitioner] drove for a short time and then
pulled the car over. At thgioint, Hoover gobut of Shorter’'s caand Knight got

in. [Petitioner] admitted that he dromgpthe .357 and Shorter’s car keys while the
police were chasing him.

[Petitioner] denied shooting Shorter and claimed that he had lied when he
confessed in his statement to being sheoter. [Petitioner] explained that when
he learned his wife was in custody, &gked a detective if there was anything
[Petitioner] could do to ensure that higewivould go free. The detective did not
promise [Petitioner] anything, but told [Petitioner] the officers would have to see
how the story went. [Petitioner] said b&ld the officers about the incident in
Kenosha, but did not mention Hoover at firfeetitioner] told the officers that he
had killed Fred Jones and also tolerththat Knight, not Hoover, helped him
carry Jones’ body out of the apartmentet[ffoner] said that he did not mention
Hoover at first because he thoughbdder could take care of Lyda while
[Petitioner] was in prison. [Petitioner] also lied to police when he told them that
he made Lyda watch him beat Fred Jomne death and that he told Lyda she
would be next if she said anything to the police. [Petitioner] said that he initially
ran from Officers Lott and Lopresti becausewanted to throw away the gun and
the car keys.

Id. at 381-84.

The jury found Petitioner guilty of first dezg murder, aggravataahicular hijacking,
and aggravated kidnapping; found that Petitiomas eligible for the death penalty; and found no
mitigating factors sufficient to preclude imposing the death pendltyat 384. The trial court
sentenced Petitioner to death for first degree mutder.

On direct appeal to the lllinois Suprer@®urt, Petitioner argued, among other things,
that: (1) the trial courérred in denying his motion to suppsehis confession; and (2) that trial
counsel was ineffective for discussing in operstatements and presenting evidence regarding

Fred Jones’s murder committed by Petitioner tksiyhours prior to Shorter's murder. Resp.



Exh. A at 19-31. The court began its analysysreciting the factsurrounding the motion to
suppress:

[Petitioner] was interviewed four times at the police station by Detective David
Ryan and Officer Thomas Keane. During eadbrview, [Petitioner] stated that
he understood hislirandarights and was waiving them.

The notes of Detective Ryan and Officeedfie revealed that [Petitioner]'s first
interview took place at 2:10 p.m. on Decembgl1995. [Petitioner] stated that he
lived in Kenosha, Wisconsin, with his f& Lyda Antia, and sold drugs for a
living. On November 30, 1995, he killéded, a drug dealer, because Fred had
sold him some bad drugs. [Petitioner] had sold those drugs to his customers, and
his customers complained. [Petitionetjoked Fred and beat him to death at
[Petitioner]'s apartment. [Petitioner] forced Lyda to watch the beating and told
her that he would kill her if she sa@hything. Later, [Petitioner] burned Fred’s
body somewhere on the west side ofidago. Although Fed had a gun, Fred
never pulled the gun on [PetitionefPetitioner] took Fred’s gun.

[Petitioner] said that on December 1995, he, Lyda, Knight and Hoover were
driving in Chicago when [Petitioner] saw a newer Chevy Impala in a restaurant
parking lot near the Garfield Avenuexit to the Dan Ryan expressway.
[Petitioner] forced the owner of the Impala, Ervin Shorter, to move to the
passenger side of the car. Knight drove lmpala while [Petitioner] rode in the
back. [Petitioner] instructed Lyda tollimwv in Knight's car. They drove to the
area around Belmont Avenue, where [Petiéi spotted some banks that he
wanted to check out in more detail. At some point, [Petitioner] put Shorter in the
trunk of the Impala. [Petitioner] and Kjtit drove around looking for a spot to kill
Shorter. They forced Shorter to get ofithe trunk. [Petitioner] ordered Shorter

to kneel. Shorter pleaded for his life aralered his face. [Petitioner] shot him
twice. [Petitioner] and Knight got badkto the Impala, witjPetitioner] driving.

[Petitioner]’'s second interview took plaae3 p.m. on December 2, 1995. In that
interview, [Petitioner] gee further details concemy the murder of Fred in
Kenosha. [Petitioner] said that he usedwr iron golf club to beat Fred. He then
took $200 from Fred’'s body, tied his bodythvia cable and wrapped it in a
blanket. Lyda called Knight to the apartment to help [Petitioner] remove the
body. [Petitioner] bought two cans ofjtiter fluid, opened the blanket, and
sprayed the fluid directly on the body. [Petitioner] then set the body on fire and
threw the cans of lighter fluid ahe roof of a nearby school building.

Following Fred’'s murder, [Petitioner] wanted to rob a bank so he would have
money to go to Atlanta, where an uncleetiv Lyda was given the job of “casing”

the bank. Knight would help and would share in the proceeds of the robbery.
They saw a banner on a bank indicatingttthe bank would open at 8 a.m.
Meanwhile, [Petitioner] wanted to kill Shorter. [Petitioner] and Knight were



driving in the Impala. They pulled intan alley and force&horter out of the

trunk. Shorter pleaded for his life. [Petitiohshot Shorter twice. [Petitioner] also
told Knight to shoot Shorter becausef{iBoner] did not want the only bullets in
Shorter’s body to be from [Petitioner]gun. Knight, however, did not fire his
gun.

The third interview of [P&tioner] took place at 7 p.non December 2. In this
interview, [Petitioner] stated that BrnaHoover was with Lydand [Petitioner]
when they burned Fred’s body, and stidt Hoover had taken the money from
Fred’s body. Hoover used some of Freaiigney to buy the lighter fluid. Hoover
also was along during Shorter’s kidnappargd murder. [Petitioner] had not told
the officers of Hoover’s role in the ewsrbecause he wanted Hoover to remain
free to take care of Lyda.

The fourth interview of [Petitioner] tooglace at 8:35 p.m.In this interview,
[Petitioner] detailed the group’s intentitm rob Shorter and use his car in a bank
robbery. [Petitioner] alsdetailed the rolethat Lyda, Knight and Hoover were to
play in the bank robbery. While theyere waiting for the bank to open,
[Petitioner] told Hoover and Knight that heeeded to find a spot to get rid of
Shorter. They drove to oradley, then to another. [R&oner] forced Shorter out

of the trunk. Shorter pleaded for hilids he knelt on the ground. [Petitioner]
shot Shorter twice. [Petitioner] drovaway in the Impala with Knight.
[Petitioner] parked the Impala because they had planned to use Knight's car to
case the bank.

In addition to his interviews with Detective Ryan and Officer Keane, [Petitioner]
also spoke with Assistant State’s AtteynSteven DiNolfo. DiNolfo first met
with [Petitioner] around 10 p.m. oDecember 2, 1995. DiNolfo advised
[Petitioner] of hisMiranda rights, and [Petitionerktated he understood those
rights. [Petitioner] then agreed to talix DiNolfo about the shooting of Ervin
Shorter. [Petitioner] spoke with Bolfo for around 25 to 30 minutes. DiNolfo
interviewed [Petitionerh second time around 12:15 a.m. on December 3, 1995.
Prior to this second interview, DiNolfagain advised [Petitioner] of hidiranda
rights. DiNolfo spoke with [Petitionerfor approximately 20 minutes. At the
conclusion of this interview, [Petither] chose to havéiNolfo prepare a
handwritten statement. DiNolfo prepdrthe handwrittestatement around 12:45
a.m. [Petitioner] initiale@ach page of the statement and made corrections to the
statement. As noted, this statemeas introduced into evidence at trial.

The circuit court held a hearing on fRener]’'s motion to suppress. At the
hearing on [Petitioner]'s motion to suppse Officer Lotts testified that on
Saturday, December 2, 1995, he and Lopresti were wearing uniforms and were in
a marked squad car. Lotts said that when [Petitioner] and Knight were crossing
Paulina, they looked and madeeeyontact with the officers.



Lotts testified that the men had a looksafprise, shock and fear when they made
eye contact with him. When the affirs saw [Petitioner] and Knight begin
running, they parked their squad car andspad them. Lotts testified that he
knew the area had a problem with auto theft, so when he saw the men run into the
alley, he believed there was a possibilitgttthe Impala was stolen. At that point,
however, Lotts had no information triae car in fact had been stolen.

Lotts temporarily lost sight of the men, surmised that they had jumped a six-
foot-high metal fence when he heard theklon the fence clanging. Lotts looked

in the direction of the fence and saw [Petitioner] and Knight crouched in the
gangway between two homes on Schook&t Lotts yelled, “Stop, police.”
[Petitioner] and Knightssic] made eye contact with Lattthen continued running
northbound through the alley. Lotts agaelled at the men to stop. Because
Lotts was separated from [Petitioner] and Knight by a six-foot fence, he ran back
out of the alley to Paulina, where he met up with Officer Lopresti. The officers
got back into their squad car and saw the men run out of another alley heading
westbound toward Henderson. The offscéihen drove down Henderson. The
officers saw a man on the street pototvard the direction of 1727 West
Henderson. There the officers saw Knigntter a narrow gangway. Lotts and
Lopresti got out of the squad car actlased Knight. They were able to
apprehend and handcuff Knight.

Lopresti then ran through the backyafdL727 West Henderson and into an alley,

at which point Lotts lost sight of Lopsti. Lotts walked Knight back to
Henderson, then radioed for a police cacdéme and pick up Knight. Lotts ran

the license plates on the Impala and, as he was doing so, Lopresti came back to
the squad car. Lotts raretiplates around 8:08 a.m.

On cross-examination, Lotts testifiecathwhile he was running the plate on the
Impala, he was joined by Officer Goldmas well as Officer Lopresti. Officer
Goldman said that a citizen had flagdedh down because the citizen had seen a
hand reaching out from the trunk of a @dth the license plate ETM 734. Less
than a minute after calling in the licensatpl Lotts learned that the owner of the
car was Ervin Shorter.

Lotts further testified on cross-examination that prior to the time that he ran the
Impala’s license plate, he heard ovee tladio that Officer Hanrahan was being
dispatched to the 1800 block of Newporhere a man had been shot. Around
8:10 a.m., Lotts heard Officer Hanrahan cathiat he had identified the victim as
Ervin Shorter.

Officer Lopresti testified at the hearing on [Petitioner]'s motion to suppress that,
after Knight was handcuffed, he wentao alley in the 1700 block of Henderson
looking for [Petitioner]. Lopresti met upith Officer Conley. Lopresti and
Conley saw [Petitioner] hidden behind some garbage cans. [Petitioner] ran out
and continued to run even after Lopraatiled for [Petitioner] to stop. Lopresti



chased [Petitioner] but wasable to catch him. Lopresti then saw [Petitioner]
hiding under some debris in a garage at 1\R&3t School Street. Prior to seeing
[Petitioner] hiding under the debris, Lopresti had not received any information
about any crimes committed in the vitini had not received any information
regarding the Impala, and had not received any information concerning
[Petitioner]. Lopresti and another officer pulled [Petitioner] from the debris and
placed him in handcuffs. Lopresti explaininat he was detaining [Petitioner] to
determine why he had been running froma flolice. Lopresti said there had been
a high number of garage burglaries and dhédt in the area. In addition, when
[Petitioner] and Knight first saw the ofirs, they looked ahe officers very
suspiciously with fear in their eyemnd did not stop when ordered to do so.
Lopresti explained that the neighbood where the activities took place was a
residential, primarily white neighborhoodPetitioner] ultimately was detained
around 7:50 a.m.

On cross-examination, Lopresti testifidtht immediately after [Petitioner] was

detained, he heard the dispatcher cdfic@r Hanrahan with a report of a person
shot in the alley at 1830 West Newpod830 West Newport is approximately 2
to 2 1/2 blocks from where the chask[Petitioner] had started. Around two

minutes later, Lopresti heard Officétanrahan over the radio report that the
shooting victim was deceased. At 8:10 alnopresti heard over the radio that the
Impala was registered to Ervin Shortetopresti also heard Officer Hanrahan
over the radio respond that Ervin Shorteswze victim that héad in the alley.

Following the hearing, the trial court maide findings of fact and conclusions of
law. The trial court found that [Petitier] had been taken into custody at 7:52
a.m. on December 2, 1995. The trial adurther found that neither officer had
knowledge of a particular offense g the chase or apprehension of
[Petitioner], nor was the apprehensiorjlétitioner] based upon a search warrant,
arrest warrant or any other legal proce#g.8:01 a.m., thefficers learned that
the Impala was registered to Ervin Shartét 8:06 a.m., Officer Goldman told
Officer Lotts that a citizen had seen agmn’s hand coming out of the trunk of an
Impala with license plate number ETRB4. Officer Hanrahan was dispatched to
a shooting in the 1800 block of westwWeort, 2 1/2 blocks from where the
Impala had been parked. By 8:10 a.@®fficers Lotts and Lopresti learned that
the victim in the shoatg was Ervin Shorter.

Based upon the foregoing facts, the tgaurt found that thetop of [Petitioner]

was aTerry stop. The trial court further heldahthere was a sufficient basis for
the stop, given the officers’ knowledge tife area and their observations of
[Petitioner] and Knight prior to their detison. The trial court also held that even

if it were to find that [Petitioner] wasubject to a full custodial arrest at the time
he was placed in handcuffs, there was a sufficient intervening factor which
provided a basis to arrest [Petitioner] and Knight.

Morris, 807 N.E.2d at 384-87.



Petitioner argued to the lllinois Supreme Cdhat: (1) his detention was an arrest, not a
Terry stop, and that it was not supported bghable cause; (2) even if it werd arry stop, the
officers lacked the requisite reasonable suspjcand (3) his statements should have been
suppressed because they were not saffity attenuated from his illegal arredd. at 387. The
Court held, as the State conceded, that the lirati@st of Petitioner was illegal, but that the
evidence Petitioner tossed aside while fleeing ftieenpolice was not the fruit of an illegal arrest
underCalifornia v. Hodari D, 499 U.S. 621, 629 (1991) (arrest diokt occur duringlight, thus
items tossed aside during flight were abandoned prior to seizurdyldseg, 807 N.E.2d at 389.
As to Petitioner’s statementthe Court held that, und&/ong Sun v. United Staje371 U.S.
471, 488 (1963), an@rown v. lllinois, 422 U.S. 590, 603-04 (1975), the statements were
sufficiently attenuated from the ijal arrest to be admissible becaldieanda warnings were
given prior to each statement, there was intangeprobable cause in the form of the Impala
being registered to a person recently found shateath, and sufficient time passed (six hours)
between the arrest and the irlistatement to the police. Sk®rris, 807 N.E.2d at 390-92.

Petitioner also argued that his trial counsels ineffective for discussing the Jones
murder in opening statements and for preserdindence about that mwedthrough Petitioner’'s
testimony. Id. at 392. The lllinois Supme Court agreed, holding that counsel’'s extensive
discussion and presentation of the winstances of the Jones murder was seineffective
underCronic. Id. at 403-04. The Supreme Court notedttl{d]efense coured’s decision to
employ a nonlegal defense is not, by itself, o@a® conclude that counsel’s assistance in the
case at bar falls under the standard of per déesiwe assistance[,]” because in some difficult
circumstances it can be appropriate tkena “nonlegal plea for jury sympathyld. at 405-06.

However, the Court found that in this casefense counsel had misunderstood a trial court

10



ruling that the Jones murder was inadmissiatel presenting thesetdes through her opening

statement and Petitioner’s trial testimony rentbV@ny hope” of jury sympathy for the Shorter
murder. Id. at 406-07. The Court reversed Petitioner’s convictions and granted a néwidrial.
at 407.

On retrial, the circuit court admitted Patditier's testimony from the first trial, redacting
any testimony related to the Jones murderspR&xh. | at 2, 4-5. B#&oner again was found
guilty of first degree murder, aggravated ettar hijacking, and aggravated kidnapping, and
sentenced to consecutive terms of sixhyrty, and fifteen years, respectivelyd. at 1. On
appeal, Petitioner argued, among other thingg, ifs former testimony was not admissibld.
at 2. On March 27, 2009, the Appellate Courtraféd Petitioner’s convictions and sentences.
Id. at 1, 7. The court noted thite circuit court’s decision tadmit this testimony was reviewed
for an abuse of discretion, and held that theudirourt did not abusestdiscretion because the
lllinois Supreme Court’s holdingvas based on the evidence related to the Jones murder, the
testimony in question was “not compelled by any illegally obtained evidence and [was] not fruit
of the poisonous tree,” and the Supreme Courtrizaield that Petitioner’s decision to testify was
part of an acceptable stratetgyseek the jury’s sympathyd. at 5.

On May 1, 2009, Petitioner filed a PLA. SeesReExh. J. Noting that “[t]here is no
guestion that the caselaw on this issue iseex#ty limited,” Petitioner argued that his prior
testimony was admitted in violatioof his constitutional rightdd. at 15. On September 30,
2009, the lllinois Supreme Court denied PetitionBt’®\. Resp. Exh. K. Petitioner has not filed

a state court post-convictiontfi®n or any other collateralhallenge to his convictions.

1 After oral argument and while the case was undeisament, in January 2003, then Governor George
Ryan commuted Petitioner’'s sentence to life impriseminas part of a mass commutation. Morris, 807
N.E.2d at 380 n.1.

11



Following the denial of his PLA, Petitiondtefld the present habegstition, raising two
claims. First, Petitioner maintains that thenldis Appellate Court violad clearly established
Supreme Court precedent when it affirmed tited court’s admission of Petitioner’s testimony
from his first trial, even though the Illinois Supreme Court had held that defense counsel in the
first trial was ineffective for in/ducing evidence through Petitioretestimony in the first trial.
Second, Petitioner contends that his confessiahéagpolice was involuntgrand his first trial
counsel was ineffective for failing to exclude the confession. The petition for habeas relief is
timely under 28 U.S.C. § 2244(d), none of thairak are barred by non-retroactivity, and
Petitioner has exhausted his stedeirt remedies for the claims because no state avenues remain
by which Petitioner may present them. See 28 U.S.C. § 2254(c).

. Legal Standards

A. Federal Habeas Relief for State Prisoners

Under 28 U.S.C. § 2254, as amended by theté&rorism and Eféctive Death Penalty
Act of 1996 (AEDPA), a habegmetition cannot be granted unldbe decision of the state court
“was contrary to, or involved an unreasonablpliaption of clearly established Federal law,” or
“was based on an unreasonable deteation of the facts.” 28.S.C. § 2254(d)(1-2) (2000).

A state court’s decision is “otrary to” clearly establishef@deral law “if the state court
arrives at a conclusion opposite to that heat by [the United StateSupreme] Court on a
guestion of law; [or] if the statcourt confronts facthat are materially indistinguishable from a
relevant Supreme Court precedent and arrivesrasult opposite to [the United States Supreme
Court.]” Williams v. Taylor529 U.S. 362, 405 (2000). “Avoidingese pitfalls does not require

citation of [Supreme Court] casesrdieed, it does not even requavarenessof [Supreme

12



Court] cases, so long asither the reasoning norethesult of the statesart decision contradicts
them.” Early v. Packer537 U.S. 3, 8 (2002).

A state court’s decision constitutes an “unceeble application” otlearly established
federal law if the state court identified the correct legal rule but unreasonably applied the
controlling law to the facts of the cas@/illiams, 529 U.S. at 407. It should be noted than “an
unreasonable application of fedeew is different from anncorrectapplication of federal law.”
Id. at 410. Rather, “unreasonable” means thatate court’s decision lies “well outside the
boundaries of permissibleffirences of opinion.”"Hardaway v. Young302 F.3d 757, 762 (7th
Cir. 2002).

B. The Exhaustion Doctrine

Prior to filing a habeas petition in fedem@urt, a petitioner seeking relief from state
custody must have “fully and fairly presented hairok to the state appellate courts, thus giving
the state courts a meaningful opjpmity to consider th substance of the claims that he later
presents in his federal challengeBintz v. Bertrand403 F.3d 859, 863 (7th Cir. 2005); see also
28 USCS § 2254(b), (c}p’Sullivan v. Boerckel526 U.S. 838, 845 (1999). This exhaustion
requirement “serves an interest in federal-stataity by giving state cots the first opportunity
to address and correct potential vimas of a prisoner’s federal rights.Perruquet v. Briley
390 F.3d 505, 513 (7th Cir. 2004) (citijcard v. Connor 404 U.S. 270, 275 (1972)). It
requires the petitioner to assert each of hisesrfederal claims through one complete round of
state-court review, either onrdct appeal of his or heronviction or in post-conviction
proceedings, before procerdito federal court. Se@'Sullivan,526 U.S. at 845; see alkewis
v. Sternes390 F.3d 1019, 1025 (7th Cir. 2004). Thisludes presentation of the claims to

appellate courts where reviewdsscretionary and such review psirt of the ordinary appellate
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procedure in the StateD’Sullivan, 526 U.S. at 847 (requiring a petitioner to present his claims
to the lllinois Supreme Court in a petition feale to file an appeaven though that Court’s
review was discretionary).

To fairly present a claim in state court, the petitioner must include both the operative
facts and the controlling legal pdiples on which the claim is bakeand must also alert the state
court that the claim raised is based on federal l@wambers v. McCaughtrg64 F.3d 732, 737
(7th Cir. 2001);Sweeney v. Cartei361 F.3d 327, 332 (7th Cir. 2004 If the federal court
reviewing the habeas petition ot satisfied that the pebmer gave the state courts “a
meaningful opportunity to pass uptre substance of the claimsgdtesented in federal court,”
the Court cannot reach the meriShambers264 F.3d at 737-38; see aSweeney361 F.3d at
332.

“Where state remedies remain available to a habeas petitioner who has not fairly
presented his constitutional claim(s) to thatestcourts, the exhaustion doctrine precludes a
federal court from granting him relief on thahioh: although a federalburt now has the option
of denying the claim on its merit83 U.S.C. § 2254(d)(2), it mustherwise dismiss his habeas
petition without prejudice so th#tte petitioner may return to statourt in order to litigate the
claim(s).” Perruquet 390 F.3d at 514 (citin@astille v. Peoples489 U.S. 346, 349 (1989);
Rose v. Lundy455 U.S. 509, 522 (1982)); see aB® U.S.C. § 2254(b)(1)(A)Coleman v.
Thompson 501 U.S. 722, 731 (1991Rressler v. McCaughtry238 F.3d 908, 912 (7th Cir.
2001). However, where a petitioner already hasypen state court remedies and there is no
longer any state corrective process available todrimer, “it is not the exhaustion doctrine that
stands in the path of habeas relief, see 28QJ).8.2254(b)(1)(B)(i), but rather the separate but

related doctrine of procedural defaulPerruquet 390 F.3d at 514.
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C. Procedural Default

The procedural default doctrine, also groundegrinciples of canity, federalism, and
judicial efficiency, ordinarily precludes a fedé court from reaching the merits of a habeas
claim when either (1) the claim that was presented to the state codirtiseastate court ruling
against the petitioner s&s on adequate and independenedtat grounds, or (2) the claim was
not presented to the state courts and it éarcthat those courts would now hold the claim
procedurally barredld.; see alsaColeman 501 U .S. at 7334arris v. Reed489 U.S. 255, 263
n.9 (1989);Conner v. McBride 375 F.3d 643, 648 (7th Cir. 2004). Thus, when a habeas
petitioner has “exhausted his state court remesligut properly assertg his federal claim at
each level of the state court rewi'—and the opportunity to raidbat claim in state court has
passed—the petitioner has procediyr defaulted that claim. Lewis 390 F.3d at 1026.
Similarly, procedural default on independentl auequate state groundscurs where the state
court explicitly invoked a state predural bar rule as a separate basis for its decision to deny the
petitioner relief, even if a state court reachesntieeits of the petitioner's challenge to his or her
conviction in an alternative holding. Setarris v. Reed 489 U.S. 255, 264 n.10 (1989);
Miranda v. Leibach394 F.3d 984, 991 (7th Cir. 2005) (“thestistate court to issue an opinion
of a Petitioner's federal claim has resolvedttilaim on an adequate and independent state
ground”).

Once a court has determined that a petitidmes procedurally defaulted one or more
habeas claims, the default can be overcome ibtihe petitioner can “demonstrate cause for the
default and actual prejudice as a result of thegatleviolation of federdiaw” or, alternatively,
show that failure to consider the claims wilsuét in a “fundamental miscarriage of justice.”

Coleman 501 U.S. at 750. Under the sauand prejudice test, “caufee a default is ordinarily
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established by showing that some type of external impediment prevented the petitioner from
presenting his federal claim to the state courtséwis 390 F.2d at 1026 (citinylurray v.
Carrier, 477 U.S. 478, 488 (1986)). Rudijce is established by showitttat the violation of the
petitioner’s federal rights created “not merely * &*possibility of prejudice, but that [it] worked
to his actual and substantial disadvantage, infecting his entire trial with error of constitutional
dimensions.” Lewis 390 F.3d at 1026 (quotingnited States v. Frady456 U.S. 152, 170
(1982)); see alshemons v. O'Sullivarb4 F.3d 357, 362 (7th Cir. 1995). A federal court may
grant a procedurally defaultedleas petition even in absence of cause in extraordinary cases
where “a constitutional violation has probably resdlin the conviction of one who is actually
innocent.” Murray, 466 U.S. at 496. In order to edish that a fundamental miscarriage of
justice would result if habeaslied is denied, the petitioner mushow that “no reasonable juror
would have found him guilty of the crime but for the error(s) he attributes to the state court.”
Lewis 390 F.3d at 1026 (quotirfchlup v. Delp513 U.S. 298, 327-29 (1995)).
11, Analysis

A. Claim One

As previously set forth, Petitioner maintains that the lllinois Appellate Court violated
clearly established Supreme Court precedent whaffiitned the seconttial court’s admission
of Petitioner’s testimony from his first trial. fR@ner’s first ground for relief presented the state
Appellate Court with a unique question: winat the lllinois Suprem Court’s ruling that
counsel had beeper seineffective underCronic for eliciting Petitioner’s testimony that he
murdered Jones required that tmairt on retrial exclude Petitiorig testimony that he murdered
Shorter. Petitioner allowed that there waselittuthority on point, citing only one United State

Supreme Court decisionHarrison v. United States392 U.S. 219 (1968)—which held that a
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defendant’s prior trial testimony is admissible a retrial unless itwas compelled by the
admission of illegally obtained evidence. eTtAppellate Court »licitly acknowledged
Harrison, but distinguished it becagi$etitioner’s “testimony was nobompelled byany illegally
obtained evidence and [was] not fruit of any paoisus tree.” Resp. Exh.at 5. “Indeed, the
[Illinois] Supreme Court [in the first appeal] notddht [Petitioner’s] decision to testify was part
of the defense strategy seeking to mitigateamsibility for the murder of Mr. Shorter.ld. The
Appellate Court held thahe trial court orretrial cured defense cowel's error by redacting all
testimony related to the Jones murdet.

In Harrison, the defendant had testified in order to explain three confessions that the
prosecution had admitted into evidence. 392 U.S. at 222. The appellate court subsequently ruled
that the three confessions were illegally aledi. On remand, over the objection of defense
counsel, the prosecutor readthe jury the defendant'sdemony at the prior trial.ld. at 221.
The United States Supreme Court recognthed the general evidentiary rule is

that a defendant’s testimony at a formeltis admissible in evidence against him

in later proceedings. A defendant whimooses to testify waives his privilege

against compulsory self-incrimination withspect to the testimony he gives, and

that waiver is no less effective or contpldecause the defendant may have been

motivated to take the witness stand in the first place only by reason of the strength

of the lawful evidence adduced against him.

Id. at 222. Nonetheless, the Supremzui€ found that the prior testimony idarrison was
tainted by the illegally obtaimeconfessions and should haween excluded upon retriald. at
225-26.

Respondent claims that Petitioner testifieddahon his attorney’s advice, not in response

to illegally obtained evidere, and therefore neithetarrison nor any other Supreme Court case

is directly on point and Petitioner cannot siti§ 2254(d)’s requiremerthat the state court

unreasonably applied a clearly establishedddinStates Supreme Court holding. &atloway
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v. Montgomery512 F.3d 940, 943-44 (7th Cir. 2008). ladeit is not enough that a Supreme
Court holding be in the same ballkarather, the rule must be $dearly established” that it is
“embodied in a holding” of the Supreme Coufthaler v. Haynes _ U.S. _, 130 S. Ct. 1171,
1173 (Feb. 22, 2010) (“A legal princeplis ‘clearly establishedwithin the meaning of this
provision only when it is embodied anholding of this Court.”); see al€tarey v. Musladin549
U.S. 70, 77 (2006) (“Given the lacK holdings from this Court * * it cannot be said that the
state court unreasonably appliedarly established Federal law.GQalloway, 512 F.3d at 944,
Lockhart v. Chandler446 F.3d 721, 724 (7th Cir. 200@€f; Yancey vGilmore, 113 F.3d 104,
106-07 (7th Cir. 1997) (“In short, without a Sapre Court case to suppdris claim, Yancey
cannot satisfy the requirements of 8§ 2254(d)(1).”).

Harrison dealt explicitly with the scenario iwhich a defendant testified in order to
explain evidence that was illegalbptained. It did not deal wittihe fact pattern at issue here—
where a defendant testifies on thesis of his attorney’s advicedia court later determines that
counsel was ineffective for presenting prejuali@vidence through Petitioner’s testimony (and
for discussing prejudicial evidea in opening statements). Hetke lllinois Appellate Court
noted that the Circuit Court'decision to admit thisestimony was reviewed for an abuse of
discretion, and held that ther€@uit Court did not abuse itsatiretion because (1) the lllinois
Supreme Court’s holding was bdsen the evidence related tbhe Jones murder, (2) the
testimony in question was “not compelled by any illegally obtained evidence and [was] not fruit
of the poisonous tree,” as was the cagdarrison, and (3) the lllinois Supreme Court had noted
that Petitioner’s decision to testify was partofacceptable strategy to seek the jury’s sympathy.

Id. at 5.
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Given the dearth of clear precedent gouagnihe situation presented here, the Court
cannot make the required leap frdtarrison and conclude that thiegal principle urged by
Petitioner—that his entirprior trial testimony should havesbn excluded, not just the portions
referring to the Jones murder—is “clearly estdid’ and that the Appellate Court unreasonably
applied clearly established federal law wherffitraed Petitioner’s convictions and sentences in
2009. Shaping the Court’s analysis is the reiagpipehind the lllinois Soreme Court’s decision
finding ineffective assistance of counsel. eTHlinois Supreme Court found that defense
counsel’'s decision to employ a nonlegal defense—by having Petitisidy te mitigate his
involvement in the Shorter murder—was not, igelf, reason to conclude that counsel’s
assistance fell under the standard pgr se ineffective assistance, noting that in certain
circumstances it can be appropriate tkena “nonlegal plea for jury sympathy.People v.
Morris, 807 N.E.2d 377, 405-06 (lll. 2004). Howevtre Supreme Court, citing an “unusual
convergence of errors,” found that defenseinsel had misunderstood a trial court ruling
regarding the Jones murdendapresenting these detailsrabgh her opening statement and
Petitioner’s trial testimony removed “any hopef jury sympathy for the Shorter murder,
resulting in a total breakdown tfe adversarial procesH. at 406-07. On remand, although the
Circuit Court admitted Petitioner’'s testimonyorin the first trial, the court redacted any
testimony related to the Jones murder, which wasthef concern of thBupreme Court. Thus,
in the second trial, the Circuit Court barrée testimony that thBupreme Court found highly
problematic and admitted only prior testiny related to the Shorter murder.

Again, this Court cannot sayahit was unreasonable forethllinois Appellate Court to
uphold the Circuit Court’s determination that, unthee Supreme Courtigrior ruling, counsel’s

handling of the Jones murder rdsehe level of ineffective assistance, but advising Petitioner to

19



testify as a mitigation tactic did not. To baesuPetitioner raises a legitmate issue. Although
Petitioner has not pointed to, and the Cous hat found, a case directly addressing the issue
raised, given the holdings Harrison andHattery there may be some circumstances in which a
finding that counsel has beper seineffective would taint counssladvice across the board. If
this were such a case, then the introdurctnto evidence at Petitioner’s retrial afy testimony
from the first trial may have violatdeetitioner’s constitutional rights.

However, two things foreclose such a condusin the present case. First, the record
reflects that part of thersttegy in the first trial was for Petitiont take the stand in an effort to
mitigate other evidence of his involvement in tharder. After his arrest, Petitioner confessed
to being the shooter, but then at trial he testified that he told Hoover that he was not going to
have anything to do with théasoting and that Hoovehet Shorter. The @urt cannot say it was
unreasonable for the Circuit Court and the Appell@ourt on remand to conclude that this
portion of counsel’s strategy was acceptable aacktbre the prior testimony about Petitioner’s
involvement in the Shorter murder was properly admitted.

Second, and even more problematic for Petitioner, is the overwhelming amount of
evidence introduced against him at trial. Thegfion on habeas review is whether an alleged
error “had a substantial and injurious effecirdluence in determining the jury’s verdictFry
v. Pliler, 551 U.S. 112, 116 (2007) (quotigrecht v. Abrahamsonb07 U.S. 619, 639-44
(1993)); see als@arth v. Davis 470 F.3d 702, 712 (7th Cir. 2006)hus, even if Petitioner
could show that the state appedlaburt’s decision was unreasonalile,also muséstablish that
such error was prejudicial. Here, Petitioner waiesded after having parked a car registered to
Shorter, whose body was found in a nearbyyally around the same time Petitioner was

arrested.Morris, 807 N.E.2d at 380-82. A witness had chi#d 1 earlier that morning to report
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that a person was in the trunk of a car misug the description dbhorter’s vehicle.ld. at 380-
71. After the police chased Petitioner on foot to arrest him, they found keys to Shorter’s car and
the murder weapon along thetlpaf Petitioner’s flight. Id. at 381. A green glove recovered
along the route matched a glove recovefean Petitioner at the police stationld. And
Petitioner confessed in detail to the police (afsb signed a written statement admitting to his
role in the crime).ld. at 380-82. Thus, even if the triadurt should have excluded Petitioner’s
testimony from his first trial to #h effect that he killed Shortethe evidence of guilt is so
overwhelming that any error was harmless urBtecht

B. Claim Two

In claim two, Petitioner argues that triadunsel’s motion to suppress evidence (before
the first trial) was inadequatehat counsel failed to invegate witnesses who could have
corroborated his allegations obercion, and that he was quesg&d over a sixteen-hour period
and interrogated until his willvas overborne. Respondentimains that these points are
procedurally defaulted because they wegeer raised on appeal in state court.

Although an ineffective assistance claim issiagle ground of relief,” a state prisoner
must give the state courts a full and fair opportutatyeview all factual bases for that claim.
SeePole v. Randolph570 F.3d 922, 934 (7th Cir. 2009)itfleg 28 U.S.C. § 2254(b)(1)(A);
Stevens v. McBridet89 F.3d 888, 894 (7th Cir. 2007)); see dibert v. Gaetz610 F.3d 404,
412 n.2 (7th Cir. 2010) (finding that a “particultactual basis” for petitioner’s ineffective
assistance of counsel claim waecedurally defaulted becausdipener did not fully present it
to the state courts). “Adequgteesentation of a claim to the statourts requirethe petitioner
to present both the operative facts andlégal principles that control each claimPole, 570

F.3d at 934-35 (citingrhompson v. Battagliad58 F.3d 614, 616 (7th Cir. 2006)). Thus, a
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petitioner making an ineffectivessistance claim must fairly present all factual grounds for that
claim at all levels of state court litigation. Seevens489 F.3d at 894 (“the failure to alert the
state court to a complaint aboahe aspect of counsel's asarste will lead to procedural
default”).

On direct appeal from the first trial, R®ner presented twelve issues for review,
including that his counsel was ineffective fosalissing the Jones merdin her opening and
then presenting evidence about the murder usscghe mistakenly believed that the court had
ruled that the state could present evidence of thelenun its rebuttal case. None of Petitioner’'s
arguments in his first direct appeal raised ¢ke@m that counsel was ineffective for failing to
investigate and make a claim ththe confession was coerced. Seeat 27-30 (arguing that
counsel was ineffective for presenting evidence of the Jones murder). And Petitioner’s appellate
briefs and PLA from his comstion after retrialdo not contain any argument regarding the
suppression motion or police ex@ion. See Resp. Exhs. F & Jince neither Petitioner’s
appellate briefs nor his PLA tte lllinois Supreme Court rais¢lde legal arguments or factual
bases for the ineffective assistaméeounsel claim presented irsHiabeas petition, that claim is
procedurally defaulted. Sé&wle, 570 F.3d at 934-35.

As set forth above, a federal court may revaeewocedurally defaulted claim only in two
rare circumstances—if the petitioner can “demonstcause for the default and actual prejudice
as a result of the alleged violati of federal law” or, alternatiwel show that failure to consider
the claims will result in a “fundaméal miscarriage of justice.”Coleman 501 U.S. at 750.
Petitioner has not demonstrated cause and pogjuali a fundamental miscarriage of justice to
excuse his default. Indeed, Petitioner makesaomention and provides no evidence that he

actually is innocent. Additionally\he did not set forth any fadts his petition highlighting some
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type of external impediment that preventech Hrom presenting his federal claim to the state
courts. SeeCrockett v.Hulick, 542 F.3d 1183, 1193 (7th Cir. 2008) (when petitioner fails to
argue cause and prejudice anthdamental miscarriage of jie, “we cannot consider his
claim”); see alsd_ewis v. Sternes390 F.3d 1019, 1026-27 (“[A] clai of ineffectiveness must
itself have been fairly presented to the statetsdugfore it can establish cause for a procedural
default of another claim”) (citingdwards v. Carpente629 U.S. 446, 452-54 (2000)).
IV. Certificate of Appealability

Under the 2009 Amendments to Rule 11(a) of the Rules Governing Section 2254
Proceedings, the “district court must issue aryda certificate of appealdity when it enters a
final order adverse to the apgnt.” Accordingly, the Court must determine whether to grant
Petitioner Morris a certificatof appealability pursuant to 28 U.S.C. § 2253(c)(2).

A habeas petitioner does not hatie absolute right to appealdistrict court's denial of
his habeas petition; instead, he must fiesjuest a certificate of appealability. Sd#ler—El v.
Cockrell, 537 U.S. 322, 335 (20038andoval v. United State§74 F.3d 847, 852 (7th Cir.
2009). A habeas petitioner is iied to a certificate of appeaility only if he can make a
substantial showing of the dahiof a constitutional rightMiller—El, 537 U.S. at 336Evans v.
Circuit Court of Cook County, Il.569 F.3d 665, 667 (7th Cir. 2009). Under this standard,
Petitioner must demonstrate that “reasonablestgircould debate whether (or, for that matter,
agree that) the petition should have been resolved in a different manner or that the issues
presented were adequate to desemneouragement to proceed furtheMiller—El, 537 U.S. at
336 (quotingSlack v. McDaniel529 U.S. 473, 484 (2000)). And éases where a district court
denies a habeas claim on procedural groundshéeas court should issue a certificate of

appealability only if the petitioner shows th@t) jurists of reason would find it debatable
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whether the petition states a valid claim of thaidleof a constitutional right, and (2) jurists of
reason would find it debatable whethiee district court was corrert its procedural ruling. See
Slack,529 U.S. at 485.

The Court concludes that Petitioner has not naadebstantial showing of the denial of a
constitutional right, nor wodl reasonable jurists differ on whet claim two is procedurally
defaulted. Thus, the Court declines to certifiyy assues for appeal pursuant to 28 U.S.C. §
2253(c)(2).

V. Conclusion

For the reasons stated abovetitlemer Morris’s petition for wit of habeas corpus [1] is

respectfully denied. The Courtsal declines to certify any isssi for appeal under 28 U.S.C. §

2253(c)(2). Petitioner’s motion for aastis [21] is denied as moot.

Dated:August4, 2011

RoberiM. Dow, Jr.
UnitedState<District Judge
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