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The Court grants in part and denies in part defendadisLkafferty, “Cheryl the Sultsute Caller” (who is Cheryl
Laffredi) and Waukegan School District No. 60’s motion &ndss [42]. The Court grants the motion and dismissés:
(1) Lafferty and Laffredi as defendants with regard toAB& claim; (2) the Title VII claim in its entirety without
prejudice; (3) the § 1983 claim to the extent that it is based on violations of the ADA with prejudice; (4) the 8§ 1981
and 1983 claims against Waukegan School District No. 60 without prejudice; (5) the defamation claim without
prejudice. The Court denies the motion as to: (1) the ADA claims; and (2) the 88 1981 and 1983 claims againg
Lafferty and Laffredi.
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M| For further details see text below.] X Copy'?:jcukséi;%]t;’grig?;t”eojt&%egi

STATEMENT

When ruling on a motion pursuant to Federal Rule of Civil Procedure 12(b)(6), the court must [ftak[e]
the factual allegations pleaded by the plaintiffs asd@ngedraw][ ] all reasonable inferences in their favor]
London v. RBS Citizens, N,A00 F.3d 742, 745 (7th Cir. 2010). “The purpose of a motion to dismiss ilf to
test the sufficiency of the complaint, not to decide the mer@Ebson v. Chi 910 F.2d 1510, 1520 (7th Cif.
1990) (quotation omitted). A plaintiff's complaint mysbvide “only a short and plain statement of the
claim showing that the pleader is entitled to relief” in order to give the defendant “fair notice” of the
plaintiff's claims and the basis for those clairB&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). A
dismissal under Rule 12(b)(6) is required if the complaint fails to describe a claim that is “plausible ofp its
face.” Id. at 570. “A claim has facial plausibility wheretplaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct a#l&uy=dft v.
Igbal, 129 S.Ct. 1937, 1949 (2009).

Americans with Disabilities Act (“ADA™) Claims

A. To the extent that defendants argue théfielty and Laffredi should be dismissed as defendants
with regard to Johnson’s ADA claims, the Court grants the motion because individuals may not be héld liabl
under the ADA. See EEOC v. AIC Sec. Investigations,,l58.F.3d 1276, 1279 (7th Cir. 1995); 42 U.S.(J| 8
12112et seq Lafferty and “Cheryl” are hereby dismissed with regard to Johnson’s ADA claims.

B. Johnson has attempted to recast her ADA claim as an equal protection claim under 42 U.4.C. §
1983 (possibly in an effort to create individual liabiktyth regard to Lafferty and Laffredi). The Seventh
Circuit, however, has stated that other statotag bar a § 1983 claim when the § 1983 claim is based
directly on a statutory violationSee Discovery House, Inc. v. Consol. City of Indianap®1i8 F.3d 277,
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STATEMENT

281 (7th Cir. 2003)see, e.g., Torrence v. Advanced Home Care, Nw.08 C 2821, 2009 WL 1444448, §

may not rest on the ADA or the Rehabilitation Act3jtk v. City of Chi No. 95 C 143, 1996 WL 312074,

t

*7 (N.D. lll. May 21, 2009) (“[A] number of district cots in this circuit have held that Section 1983 claijns

At
e ADA

*19 (N.D. lll. June 7, 1996) (“[T]he comprehensive enforcement schemes adopted by Congress in th
and the Rehabilitation Act of 1973 preclude Silk from s®&gko enforce a violation of either statute throu

(Second Am. Compl. p. 51 7.2.) Because plaintiff bdmee § 1983 claim, in part, on violations of the A
she is precluded from seeking to enforce those violations through 8§ 1983. Thus, to the extent that p
bases her § 1983 claim solely on a violation of the ADA, the Court dismisses it with prejudice.

motion to dismiss without prejudice on this ground. &dmotion to dismiss, it would be improper to requ
Johnson to anticipate and plead around the statute of limitations affirmative ddfeasell v. Kieffer 189

F.3d 492, 494 (7th Cir. 1999) (“Complaints need not anticipate or plead around affirmative defenses
there is no problem under Rule 12(b)(6).”). Furthehn¥on has not pleaded herself out of court by asseg
that the equitable tolling or estoppel doctrines do not apply to her ADA claim (or her Title VII, § 1981

her personnel file which raises potential tolling/estoppel issues. Defendants may raise the statute off

limitations issue on summary judgment, but given the pleadings, it would be improper to dismiss her
retaliation claim now.

Title VIl of the Civil Rights Act of 1964 (“Title VII") Claims

A. Johnson’s Title VII claim is barred in its entirety. Title VII “claims brought in judicial
proceedings must be within the scajehe charges filed with the EEOCConner v. lll. Dep’t of Natural

allows the EEOC a chance to resolve the dispute, and (2) it puts the employer on notice for the char
against it. Peters v. Renaissance Hotel Operating, 307 F.3d 535, 550 (7th Cir. 2002). To determine
whether a claim is within the scope of an EEOC charge, a court must ask whether the claim is “like d
reasonably related to” the EEOC charge and “whetieecurrent claim reasonably could have developed
from the EEOC'’s investigation of the charges before@leek v. Peabody Coal C87 F.3d 200, 202 (7th
Cir. 1996). When a complaint raises a different theory of discrimination than was raised in the EEO(
a court must be able to infer the different theory of discrimination from the facts alleged in the EEOC
for the complaint to fall within the scope of the EEOC chawgjayi v. Aramark Bus. Servs., In836 F.3d
520, 527 (7th Cir. 2003).

C. Although defendants argue that Johnson’s ADAiatitan claim is untimely, the Court denies t'te

Res, 413 F.3d 675, 680 (7th Cir. 2005ge42 U.S.C. 8§ 2000et seq This rule serves two purposes: (1)E
es

h

42 U.S.C. section 1983.”). Johnson clearly alleges that her equal protection claim is based on the AJA

intiff

e
...SO
'ting

8§

1983 or defamation claims, for that matter). In fact, she alleges she was not notified of the letters plaged in

ADA

I

charg:
charge

Johnson’s EEOC charge solely complained of discrimination, retaliation and harassment bas
disability. SeeFirst Am. Compl., Ex., EEOC Charge.) Tlavas no mention of discrimination, retaliatio|

discrimination claim could not have reasonably developed from the EEOC'’s investigation into disabil
discrimination, and (2) the Court is unable to infertee VIl color claim from the facts alleged in the EEC
charge, the Court holds that Johnson’s Title VII color claim is beyond the scope of her EEOC chargg
Court grants defendants’ motion to dismiss Johrsditle VII claim and dismisses it without prejudice.

d on

or harassment based on color (or race or national original for that matter). Because (1) Johnson’s cqlor

Yy
C

The

42 U.S.C. 881981, 1983 Claims
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STATEMENT

A. Defendants argue that Johnson has failesfate a claim under 88 1981 and 1983 against Laf
and Laffredi. The Court disagrees. Johnson hagadlléhat Lafferty and Laffredi violated 8§ 1981 and

claims. Accordingly, the Court denies defendants’ motion to dismiss Johnson’s 88 1981 and 1983 c
against Lafferty and Laffredi.

B. To the extent that Johnson has sued Waukegan School District No. 60 pursuant to sectior]
the alleged constitutional violations must be caused by one of the municipality’s pditmasll v. Dep't of

only when “official policy [is] the moving force of the constitutional violatiorsge Jett v. Dallas Indep.
Sch. Dist, 491 U.S. 701, 737 (1989) (applying the municipality policy rulelamellto 8 1981). A policy, in
this context, means (1) an express policy that, when enforced, causes a constitutional deprivation; (2

law; or (3) action by a person with final policymaking authorbMcCormick v. City of Chj.230 F.3d 319,
324 (7th Cir. 2000).

Johnson fails to allege that Waukegan School District No. 60 had an express policy or a wide

board delegated to the principals or the substitute caller the authority to make Bekcizembaur v. City
Cincinnati, 475 U.S. 469, 481 (1986) (“The fact that a particaféicial . . . has discretion in the exercise
particular functions does not, without more, give tsenunicipal liability based on an exercise of that
discretion.”);Adkins v. Bd. of Educ. of Magofein Cn8§82 F.2d 952, 959 (6th Cir. 1993) (stating that “a
person who has authority only to recommend, and whose recommendations can be implemented on
subsequent approval by a governing body” does not haakgolicymaking authority.) Therefore, the C
grants defendants’ motion to dismiss Johnson’s 88 1981 and 1983 claims against Waukegan Schoo
No. 60, and dismisses these claims without prejudice.

Defamation

Defendants move to dismiss Johnson’s defamaiamm. To state a claim for defamation under
lllinois law, the plaintiffs must allege that: “[Alefendant made a false statement concerning the plaint|
that there was an unprivileged publication of the defamatory statement to a third party by the defend
that the plaintiff suffered damages as a res@tdnt Screen Sports v. Can. Imperial Bank of Comm&se
F.3d 527, 532 (7th Cir. 2009) (citations omitted).

In support of her defamation claim, Johnson alleges that Lafferty placed a negative letter in J
personnel file without notifying Johnson. First, Johnson does not allege that the negative letter cont
false statements. Second, Johnson fails to allege that there was an unprivileged publication of any
defamatory

statement to a third party by Lafferty. Because Johnson has failed to allege two of the three elemen

practice of discriminating against teachers based on color. Further, Johnson has not alleged that thﬂ schoo

rty
83

by discriminating against her based on color when they hired non-certified teachers before hiring Joljnson,
who is a certified teacher, failed to assign or promote her to a long-term teaching position and harasged her
by placing negative comments in her personnel file which prevented her from being hired and promajed.
These allegations are sufficient to give defendant fair notice of Johnson’s claims and the basis for thfpse

ims

5 1981

and 1983, she has failed to state a claim. To allege liability against a municipality under 88 1981 angl 1983,

Soc. Servs. of N.Y436 U.S. 658, 694 (1978) (holding that municipalities can be held liable under § 1983

) a

widespread practice that is so permanent and well settled as to constitute a custom or usage with th¢ force

pread

f
f

o
r

Distric
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S

necessary to state a defamation claim, the Court dismisses the claim without prejudice.
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