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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEPHENDENARI, )
) CASENO.: 10-cv-2704

)
Plaintiff, ) Judg&robertM. Dow, Jr.

V. )

)

PHIL RIST, GARY DRENIK, )

and PROSPER BUSINESS DEVELOPMENT )
CORP.,anOhio Corporation, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Stephen Denari brgs this defamation action agat Defendants Phil Rist, Gary
Drenik, and Prosper Business Development Conile@ively “Defendants). Before the Court
are two motions to dismiss or in the alternatte compel arbitrationOne filed by Defendants
Rist and Drenik [7], and one lyefendant Prosper Business Deyghent Corp. (“Prosper”) [5].

For the reasons below, both motions are gchatel Plaintiff's complaint is dismissed.
1. Background*

This lawsuit concerns a report that Defendasdnt to the members of a company called
BigResearch, LLC (“BigResearch?). The report contained statements that allegedly defamed
Plaintiff and placed him in a false light.

BigResearch has at least two members: Dadat Prosper is the managing member and a

company called Penn LLC (“Penn”) is anothernmber. (1 5). Penn is partly owned by a

! For purposes of Defendant’'s motion to dismiss, the Court assumes as true all well-pleaded allegations
set forth in the complaint. See, eldillingsworth v. HSBC Bank Nevad®.A., 507 F.3d 614, 618 (7th
Cir. 2007). Unless otherwise specified, all citations in this section correspond to Plaintiff’'s complaint [1].

2 Plaintiff is a citizen of lllinois. ( 1). Defendants are each citizens of Ohio. (] 2-4). This case was
removed from the Circuit Court of Cook County on the basis of the Court’s diversity jurisdiction [1].
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company called TMG Resources, Inc. (“TMG”); Pldinis the sole shareholder of TMG. (f 1).
Rist and Drenik are the only two board member®&afsper, the only two officers of Prosper,
and own the company. (Rist and Drenik MdB8].at 2 and Ex. B thereto, BigResearch, LLC
Operating Agreement (“Op. Agreement”) at § 5.02).

The BigResearch Operating Agreement proditteat BigResearch would be governed by
a three-person board of members. (Op. Agre¢raeg 5.01). Rist and Drenik, representing
Prosper, received two of the three seats on the bolard. Penn had the authority to appoint the
remaining board memberld(). In or about September 2008 nReappointed Plaintiff to serve
as its designee on BigResearch’s board. (fM3jor decisions affecting BigResearch would be
made by unanimous approval of the board omtmers. (Op. Agreement at § 5.01). However,
the day-to-day management of the company watedein Prosper, &igResearch’s managing
member. Id. at § 5.02).

On or about March 16, 2009, Defendants forwarded to BigResearch’s members a
document titled “2008 Recap—CONFIDENTIAL,” wiicwas a sort of annual report for the
2008 calendar year. (1 7). Among those wdteived the Recap was Penn’s principal member
in lllinois. (T 10). In pdinent part, the Recap stated:

Stephen J. Denari, a business associatiaféér Ali, has taken an active role in

the Penn arbitration as an advisor to PeNh. Denari is the sole shareholder in

TMG Resources, Inc. TMG owns a 15%geirest in Penn. Mr. Ali has designated

Mr. Denari as Penn’s repe#tative to the Board dflembers of the Company in

his place. The Management Company oppdhis designation, as do Mr. Drenik

and Mr. Rist, the other two members oé tRoard. Due diligence related to Mr.

Denari has revealed a history of ldigpn and conduct which would cause Mr.

Denari’'s membership on the Board to benhfal to and not in the best interest of
the Company.

The Recap went on to detail five examples @iiRiff's past conduct in support of the statement
guoted above, including an allegatithat Plaintiff was a defendainta RICO lawsuit arising out

of a hedge fund ponzi scheme. (19 7-8). The report concluded that “[i]t is of grave concern to



the Company that Mr. Denari might actually bewoa Member of the Board of Members of the
Company.”

Plaintiff filed the instant lawsuit in the @uit Court of Cook County on March 15, 2010.
Defendants were served on April 2, 2010, atetftheir notice of removal on April 30, 2010.
The complaint alleges three causes of action against Defendants: DefaPaati®e(Count 1),
False Light (Count Il), and Defamatid?er Quod(Count IIl). On June 17, 2010, the Court
granted counsel for Plaintiff leave vathdraw [16]. Plaintiff filed apro seappearance on July
8, 2010 [19]. The motion filed befendants Rist and Drenik forwards three arguments in the
alternative (1) to dismiss fordk of personal jurisdiction, (2) toompel arbitration, or (3) to
dismiss for failure to state a claim. Prospencedes personal juristion but moves in the
alternative to compel arbitration ordesmiss for failure to state a claim.

Il. Defendants Rist and Drenik’s Motion to Dismiss For Lack of Personal Jurisdiction

A. Legal Standard

An action against a party over whom theu@olacks personal jurisdiction must be
dismissed. See Fed. R. Civ. P. 12(b)(2). Ad trarly stage of thetigation, and without the
benefit of an evidentiary hearing, Plaihhas the burden of establishing onlypama faciecase
of personal jusdiction. SeaBID, Inc. v. GoDaddy Group, Inc2010 WL 3768075, *1 (7th
Cir. Sept. 29, 2010). When determining whetagglaintiff has met lsi burden, jurisdictional
allegations pleaded in the complaint are acceasetlue unless proved otherwise by defendants’
affidavits or exhibits. SeBPurdue Research Foundation v. Sanofi-Sythelabo, $38.F.3d 773,
782 (7th Cir. 2003)Travelers Cas. & Sur. Co. Interclaim (Bermuda) Lt¢.304 F. Supp. 2d
1018, 1021 (N.D. lll. 2004).

Under lllinois law, a court may exerciserpenal jurisdiction ovea non-resident through



operation of its long-arm statute. See 73®&3#.8 5/2-209. That statute extends personal
jurisdiction over claims that arise out of a numbkeenumerated actiorad activities, including
transacting any business or comting a tort in Illinois. See 738.CS § 5/2-209(a)(1-2). In
addition, personal jurisdiction is@per against any pems “doing business” whin Illinois. 735

ILCS 8 5/2-209(b). Finally, the long-arm statstétatch-all” provision authorizes courts to
exercise jurisdiction on any basis permitted by the lllinois or federal Constitutions. 735 ILCS
8 5/2-209(c). The Seventh Cirtinas opined that “thie is no operative tierence between the
limits imposed by the lllinois Constitution and tfezleral limitations on personal jurisdiction.”
Hyatt Int'l Corp. v. Cocp302 F.3d 707, 715 (7th Cir. 2003).

The federal test for personal jurisdiction untter Due Process Clause of the Fourteenth
Amendment authorizes a court to exercisesfliction over a non-residedefendant only if the
defendant has “certain minimum contacts with [¢tete] such that the maintenance of the suit
does not offend ‘traditional notions ofifgpolay and substantial justice.”Int’l Shoe Co. v.
Washington 326 U.S. 310, 316 (1940) (quotingjlliken v. Meyer 311 U.S. 457, 463 (1940)).
“[lt is essential in each case that there be some act by which the defendant purposefully avails
itself of the privilege of condugtg activities within the forum &te, thus invoking the benefits
and protections of its laws.Hanson v. Denckla357 U.S. 235, 253 (1958)This “purposeful
availment” requirement of the minimum contastandard ensures thaton-resident defendant
will not be forced to litigate in a jurisdiction asresult of random contacts with the forum or the
unilateral activity of the plaintiff. Burger King Corp. v. Rudzewica71 U.S. 462, 474-75
(1985).

In addition, the Supreme Court has distiisped two types of peonal jurisdiction:

general and specific.Helicopteros Nacionales de Columbia v. Halb6 U.S. 408, 414-416



(1984); see alshlyatt Int’'l, 302 F.3d at 713. General jurisdastiexists where the defendant has
“continuous and systematic” contaavith the forum stateHelicopteros 466 U.S. at 41@:yatt
Int'l, 302 F.3d at 713. If such contacts exist, ‘toert may exercise personal jurisdiction over
the defendant even in cases that do not arisefcutd are not related to the defendant’s forum
contacts.” Hyatt Int'l, 302 F.3d at 713. On thehetr hand, spedd jurisdiction is more limited
and a plaintiff in such circumstances must slioat the alleged controversy between the parties
“arise[s] out of” or “relate[s] to” the defendantferum contacts in addition to establishing that
minimum contacts existld.

Finally, even if a court finds that the mmum contacts standardnd the specific
jurisdiction requirement have been met, a cgudiie process inquiry does not end. The court
must also consider whether the exercise ofq®al jurisdiction comports with “fair play and
substantial justice.’Burger King 471 U.S. at 476 (quotingt’l Shog 326 U.S. at 320). “Thus,
courts in ‘appropriate cases’ may evaluatee ‘burden on the defendarithe forum State’s
interest in adjudicating the dhiste,” ‘the interstate judiciabystem’s interest in obtaining
convenient and effective lref,’ ‘the interstate judicial syste interest in obtaining the most
efficient resolution of controversies,” and ‘the shared interest of the several States in furthering
fundamental substantive social policiesBurger King 471 U.S. at 477 (quoting/orld-Wide
Volkswagen Corp. v. Woodsot¥4 U.S. 286, 292 (1980)). Thesmnsiderations are sometimes
used to establish the reasomatass of jurisdictionn lieu of a strong showing of minimum
contacts. Burger King 471 U.S. at 477 (citingleeton v. Hustler Magazine, Inel65 U.S. 770,
780 (1984)).

B. Analysis

Here, Plaintiff does not allegthat Rist and Drenik fha“continuous and systematic



contacts” with lllinois sufficient to establisgeneral jurisdiction over them, nor would the
allegations of the complaint and other thdormation before the Court support such a
contention. Therefore, if jurisdiction is tbe found, it will be on the basis of specific
jurisdiction, such that thearm to Plaintiff must have arisemit of Rist's and Drenik’s contacts

with lllinois. SeeHyatt Int’l, 302 F.3d at 713 (explaining that whex defendant’s contacts with

the forum state are more limited, the plaintiff's oolgtion is to establisbpecific jurisdiction).
Plaintiff argues that this Court has personal jurisdiction over Rist and Drenik solely because they
sent the 2008 Recap to the offices of Penn’s gralamember in lllinois. (See Cmplt. at T 10,

Pl. Resp. [23] at 3).

Defendants Rist and Drenik contend that theg protected from bag sued in lllinois by
the so-called “fiduciary shield doctrine.” Under the lllinois fiduciary shield doctrine, lllinois
courts lack personal jurisdiction over an indival whose presence and activity in the state in
which the suit is brought were solely on biéled his employer or other principaRice v. Nova
Biomedical Corp.38 F.3d 909, 912 (7th Cir. 1995) (citiRgllins v. Ellwood565 N.E. 2d 1302
(1990)). Rist and Drenik argue that their “omlgntacts with lIllinois were in their capacity as
Board Members of BigResearch and/or as agehits management company, Prosper.” (Rist
and Drenik Mem. [8] at 7). According to Resd Drenik, their fiduciarguties required them to
disclose the negative information that they mear about Denari to theembers of BigResearch,
because that information “had the potential to (and actually has) negatively impacted the
finances of the company.” Id;). “Consequentially, the opiom was expressed by Rist and
Drenik solely as agents of Big Research’s managen@mmpany and as members of the Big
Research Board of Members.Id(at 3 (emphasis in original)).

The rationale for the fiduciary shield doctriisethat it would be tinfair and unreasonable



* * * to assert personal jurisdion over an individual who seekise protection and benefits of
lllinois law, not to serve his personal intst® but to serve thesof his employer or
principal.” Rolling 565 N.E. 2d at 1318. Application dhe doctrine is discretionary or
equitable, not absolute. S€ensumer Benefit Servs., Inc.Encore Mktg. Int'l, Ing.2002 WL
31427021, *3 (N.D. Ill. Oct. 30, 2002). In evaluegi whether it is equitable to apply the
doctrine in the circumstances of a particular caseyts consider whethgi) the ndividual's
personal interests motivated higiags and presence in the state and (ii) the individual’s actions
were discretionary.ld.; see alsaC.S.B. Commodities, Inc. v. Urban Trend (HK) L&R6 F.
Supp. 2d 837, 847 (N.D. Ill. 2009).

To ascertain whether an individual’'s persang&trests motivated his actions, courts look
to a number of factors includirthe extent to which the inddual seeking protection under the
doctrine is a shareholder or has a directrfaia stake in the corporation’s health. &=t
Casualty Co. v. Marst2002 WL 31870531, *7 (N.D. lll. Dec. 23, 2002) (citifgastic Film
Corp. of America, Inc. v. Unipac, Ind28 F. Supp. 2d 1143, 1147 (N.D. Ill. 2001)) (“[t]he
determinative factor is the individual’s statas a shareholder, not merely as an officer or
director”); Interlease Aviation Investors Il [@¢ha) LLC v. Vanguard Airlines, Inc254 F. Supp.
2d 1028, 1037 (N.D. lll. 2003) (applying fiduciary shield doctrine despite position as officers and
directors because plaintiff fadeto provide factual support fataim they possessed substantial
ownership interests in companyjargulis v. Med. Parts Int’l, In¢.1999 WL 183648, at *5
(N.D. Illl. Mar. 25, 1999) (citind’lymouth Tube Co. v. O’'Donngll995 WL 387595 (N.D. Il
June 28, 1995) (“the fiduciary shield defenseunavailable to high-ranking company officers
and shareholders [because they] have a direct financial stake in the company’s health and

therefore can be subjected torgmnal jurisdiction for actions that result in both personal and



corporate benefit”)). The personal interestegddly motivating the individual’'s actions “need
not be pecuniary—they may be digilor malice towards the plaintiff.’Rice 38 F.3d at 912
Jones 52 F. Supp. 2d at 883. However, a defenddrat dislikes or acts maliciously towards a
plaintiff will not necessarily lose the fiduciaryistd. Instead, the disl&kmust “have created or
exacerbated the harm to the [plaintiffRice 38 F.3d at 912.

As to the second factor, couttave found that the “shield gerally does not apply when
the individual’s actionsre discretionary.”Jones v. Sabis Educ. Sys., ]&2 F. Supp. 2d 868,
884 (N.D. Ill. 1999) (quotin@rujis v. Shaw876 F. Supp. 975, 978 (N.D. Ill. 1995) (“The shield
generally should not apply where the ‘employee has the powecidedshat is to be done and
chooses to commit the acts that subject him woiggiction].””). However, “just because an
individual is a member of management or hatdsatrolling positions in a corporation does not
nullify the protection of the fiduciary shield.” Se#’l Fin. Servs. Corp. v. Didde Corp2002
WL 398513, *5 (N.D. lll. Mar. 14, 2002) (citin§tate Security Ins. Co. v. Hai30 F. Supp. 94,
98 (N.D. Ill. 1981)). This is because lllinoisaognizes that corporatdficers, directors and
shareholders are separate arsfinict from the corporationid.

In deciding whether to apply the fiduciary ddidoctrine, courts have focused on the key
language oRollinsthat “[jJurisdiction is to be assertaxhly when it is fair, just, and reasonable
to require a non-resident defendamtdefend an action in lllinsj considering the quality and
nature of the defendant’s acts winiaccur in lllinois or which affect interests located in lllinois.”
Brujis, 876 F. Supp. at 979 (quotiRplling 565 N.E.2d at 1315); see alstinemyer v. R-BOC
Representatives, Inc2007 WL 2461666, at *4 (N.D. IllAug. 24, 2007) (in applying the
doctrine, courts “must also cader, based on equitable prinagl whether the factual scenario

in its entirety warrants application of the shield against personal jurisdiction.”).  This



understanding of the doctrine may reflect a readingallinsthat “suggests a broader approach
to the fiduciary shield doctrine than merelkiag whether the defendaekercised discretion or
whether he was acting in an individual or representative capaddy.*Decisions that turn on
the representative nature of the defendamtfons emphasize the unfairness of subjecting
someone to jurisdiction whose conduct in lllinois was not obihis choosing. Similarly, those
that turn on the defendant’'s use of discregomphasize that it would ndie unfair to exercise
jurisdiction over someone acting in a representatapacity when he was aposition to decide
whether or not to perform acts in lllinoisld.

The Court must resolve the applicability thle fiduciary shield doctrine on a limited
record. On that record, the “court must camstiall reasonable inferences in favor of the
plaintiff.” Purdue Research Found. S8anofi-Synthelabo, S,R838 F.3d 773, 783 n. 14 (7th Cir.
2003). In addition, “inevaluating whether therima faciestandard has been satisfied, the
district court is not acting as a factfindegther it accepts properlgupported proffers of
evidence by a plaintiff as true and makis ruling as a matter of law/d.

Upon careful consideration of all the infornmatibefore the Court and all of the pertinent
considerations, the Court findsaththe fiduciary shield doctrine does not insulate Rist and
Drenik from being sued personalh lllinois on the basis of thallegedly defamatory Recap.

As to the first factor, the allegations andommation before the Court are sufficient to
suggest that Rist’s and Drenik’s personal intenegtgvated them to send the Recap into lllinois.
As discussed above, the “determinative factor” for determining whether an individual's
pecuniary interests may have motivated his actishe individual's stais as a shareholder,
not merely as an officer or director.Plastic Film Corp. of America, Inc128 F. Supp. 2d at

1147. As owners of Prosper, Rist and Drenik eagle bd'direct financial stke” in the health of



both Prosper and BigResearch. &e8.B. Commodoties, In6G26 F. Supp. 2d at 848 (citing
Cont'| Casualty Cq.2002 WL 31870531, *7). Also relevanttise fact that Rist and Drenik
hold high positions in both companies and #raes personally tied to the success of both
ventures. SeMlargulis, 1999 WL 183648, at *5. For purposes of the instant motion, these facts
are sufficient to raise an inference that thdividual Defendants’ dons—while putatively
taken “on behalf of” the companies for which they work—also could have been motivated in
whole or in part by a dgre to further their own financial @rofessional interest Furthermore,
the complaint alleges that Rist and Drenik puidi the Recap “with actuatalice.” (Cmplt. at
9 18). InRoy v. Austin Cp1994 U.S. Dist. LEXIS 16254 at *6-7 (N.D. Ill. 1994), Judge
Gottschall held that a similar allegation (there, the plaintiff alleged that defendant’s actions were
“without justification baed on the legitimate bumss interests of [themployer], and were
performed maliciously”) was sufficient—at ledet purposes of surviving a motion to dismiss
for lack of personal jurisdiction—to establish that the defendawctgins were taken to serve his
own personal interests and thaigp him of the protection dfduciary shield doctrine.

The second factor—whether Defendanégtions were discretionary—also does not
support application of the fiduciary shield doatrinAs discussed above, courts do not consider
it unfair to exercise jurisdiction over an indivial when the actiongiving rise to personal
jurisdiction arediscretionary. Brujis, 876 F. Supp. at 978. On the su#, Rist’'s and Drenik’s
high-ranking positions in both BigResearch and Prosper presumably vested them with the
discretion “to decide what is to be done and choose[] to commit the acts that subject [them] to
long-arm jurisdiction.” Bruijis, 876 F. Supp. at 978. Specifically, as members of the governing
board of BigResearch and as representativésadper (BigResearch’s managing member), it is

reasonable to infer that Rist and Drenik had mdrmver whether to discuss Plaintiff in the 2008

10



Recap, what facts and language to use in the discussion, and to whom it would be sent.
SeeBrujis, 876 F.Supp. at 979-80 (declining to applgctrine where defelants were both
“senior corporate officers in a position to decidesttier those [lllinois] contacts should be made
at all”); Shapo v. Englel999 WL 1045086, at *22 (N.D. IINov. 12, 1999) (refusing to apply
fiduciary shield doctrine where f#ndants were high-ranking officgrsThere is nothing before
the Court to suggest that anyomngearior to Rist and Drenik (eithat Prosper oat BigResearch)
ordered them to send the allegedéfamatory Recap into lllinois.

Rist and Drenik contend that despite thegh ranking positions ithe companies, they
were essentially compelled by their fiduciadyties as BigResearch board members and as
officers of Prosper (its management companyliselose to the othenembers of BigResearch
whatever negative information they learned alflaintiff that could #ect the business—that
their fiduciary duties stripped them of all discretion. Such an argument could be compelling;
however the argument fails because Rist and Dieanie not specifically identified the source or
content of the obligation that comilfed them to publish the Recap.

BigResearch is not a guration—it is a limitd liability company oganized pursuant to
the Delaware Limited Liability Act. (Op. Agement at § 1.01). Delaware law governs the
construction of the Operating Agreement and deteemthe rights and liabilities of the parties.
(Id. at 88 1.01; 12.02). Because ilied liability companies are “craaes not of the state but of
contract,” duties and obligatiortd the parties “must be fourid the LLC Agreement or some
other contract.”Fist Ventures, LLC v. Segé&2008 WL 1961156, *8 and n.34 (Del. Ch. May 7,
2008) (citing Myron T. Steel®Judicial Scrutiny of Fiduciary Duties in Delaware Limited
Partnerships and Limite Liability Companies32 DeL. J. Corrp. |. 1, 4 (2007) (I conclude that

parties to contractual entitiescéuas limited liability partnerships and limited liability companies

¥ Myron T. Steele is the Chief Justiof the Delaware Supreme Coulrt.
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should be free-given a full, clear disclosureggoigm to adopt or reject any fiduciary duty
obligation by contract. Courts should recogniae parties’ freedom ofhoice exercised by
contract and should not superimpose an ovexfayommon law fiduciary duties * * *”).

Accordingly, the Court turns to the OperatiAgreement. There iBo provision of the
Operating Agreement that requires Rist and rém disclose to the BigResearch members all
information they learn that has the potentiahegatively impact the fimeces of BigResearch.
One provision, § 4.06, requires that members adhsdoard of members and the management
company (Prosper) of any information “which deesould significantly Hect, either adversely
or favorably, the Company or cgeia significant deviation frothe Annual Budget.” However,
8 4.06 does not impose a corresponding duty enbibard or the management company to
disclose similar types of information to thheembers. Section 9.02 requires the Company to
“furnish each member with all necessary taporéing information as to his interest in the
Company, with an annual balance sheet amditpand loss statement and with a cash flow
statement showing any distributions made t® Members.” But as Rintiff points out, this
requirement calls for the board to disclose very specific types of financial information—it does
not require BigResearch to disclose to membeny anformation it believes could negatively
impact the Company. Additionally, § 1.01 prowsdthat “the [Delaware Limited Liability
Company Act] shall govern the rights and lidi@k of the parties hereto except as otherwise
expressly stated.” Rist and Drenik have nehiified any provision of the Act that would have
imposed a duty to disclose the negative infaromathey learned about &htiff, and the Court
was unable to locate such a provision of the Act.

Because Rist and Drenik have not demonstrated that they lacked discretion in the

decision to send the Recap intbnois, this second factor dsenot favor apiication of the

12



fiduciary shield doctrine. Furthermore, agggdent instructs, the Court has not mechanically
applied the factors discussed above, but has considered all the circumstances and finds that
equity does not compel the apptica of the fiduciary shield dodtre to protect Rist or Drenik
from the Court’s exercise of persopalisdiction over them under lllinois lanSeeRolling 565
N.E.2d at 1316.

Absent protection from the fiduciary shiafidctrine, the Court has personal jurisdiction
over Rist and Drenik, because they are alleged ve hammitted an intentional tort in lllinois.
A tortious act is not committed in lllinois méyebecause defendants allegedly caused Plaintiff
reputational and economic injury within the state; Plaintiff must show that the tort occurred in
the state of lllinois irsome fashion. Selmnmark, Inc. v. Reigy32 F.3d 1200, 1202 (7th Cir.
1997) (tort of interference with prospectiveoromic advantage by making false claims of
copyright infringement was not owlete until Janmark’s customer canceled the order in lllinois,
therefore the injury and tort occurred in lllinoiB)dianapolis Colts, Inc. v. Metro. Baltimore
Football Club Ltd. P’ship34 F.3d 410, 412 (7th Cir. 1994) (finding Maryland-based franchise
subject to personal jurisdiction in Indiana besmdefendant entered Indiana through television
broadcasts in allegedly infringg on plaintiff's intellectual pperty rights). Here, Plaintiff
alleges that Defendants purposefudgnt the allegedly defamatdRecap to the offices of Penn’s
principal member in lllinois. Furthermore, itapparent that one purposediscussing Plaintiff
in the Recap was to effect his removal from the BigResearch board of members by Penn.

Defendants do not dispute that they intentilgndirected the Recap to Penn’s principal
member at an lllinois addres®efendants also do not disputeattiheir purpose was at least in
part to affect lllinois interests—namely thoeisiness relationship between Jaffer Ali (Penn’s

principal member and an lllinoistizen) and Plaintiff (also anlithois citizen). This is enough

13



for specific jurisdiction. Defendants directed the allegedly improper statements to an Illinois
resident in lllinois, thereby allegedly committiagtort and causing injury within Illinois. See
Morton Grove Pharmaceuticals, Inc. v. National Pediculosis Ass’'n, B25 F. Supp. 2d 1039,
1042-43 (N.D. Ill. 2007) (mailing of allegedly defiatory newsletters to Illinois residents in
lllinois sufficient to confer spefic jurisdiction over defendant)lobal Relief v. New York
Times Cq.2002 WL 31045394, *6 (N.D. Ill. Sept. 11, 2002) (mailing of allegedly defamatory
article contained in newspaper tinois residents coupled witlan intent to affect lllinois
interests constituted the commission of a tothimi lllinois for purposes of conferring specific
jurisdiction); see generallyKeeton v. Hustler Magazine, Inc465 U.S. 770, 774 (1984)
(circulation of magazines by thefdadant in the forum state is sufficient to support an exercise
of jurisdiction in a libel action badeon the contents of the magazin€glder v. Jones465 U.S.
783 (1984).

Because the Court has personal jurisdictiorr allehree Defendants, it may consider the
motions to compel arbitration filed by each of them.
[ll.  Motions to Compel Arbitration

Each of the Defendants has moved to congbltration of the claims in Plaintiff's
complaint based on the arbitration clauseind at 8§ 11.01 of the Research Operating
Agreement, which provides:

Arbitration is Exclusive Remedy If a disagreement arises concerning the

management or conduct of the affairstioé Company, or any provision of this

Agreement (or the performance of obligations hereunder, including without

limitation an alleged breach of this Agreement, a disagreement regarding

interpretation of any provision of this Agreement, or any alleged breach of

contract or duty by any officer or Membof the Company), the disagreement,

upon written request of any party toigthAgreement, shall be submitted for

binding arbitration in proce@igs conducted in Columbu®hio. * * * It is the

intention of the parties to this Agreemehat the dispute resolution procedures
set forth in this section shall constitutee exclusive remedy for disagreements

14



among any of the parties réfeg to the management oonduct of the affairs of
the Company and, it is aggd that no party to thisgreement shall bring any
legal action against or on half of any other party leto except for the purpose
of enforcing the provisions dlis section of the Agreement.

Plaintiff argues that hidispute with Defendants is not subjéztarbitration because (1) Plaintiff
was not a party to the Operating Agreement] &) “the action here in defamation * * * has
nothing to do with the business BigResearch.” (Pl. Resp. at 2The Court will address each
of Plaintiff’'s arguments in turn.

A. Whether Plaintiff can be Baund by the Agreement to Arbitrate

“Arbitration is contractual by nature—a padgnnot be required ®ubmit to arbitration
any dispute which he has not agreed so to subrdiirich American Ins. Co. v. Watts Industries,
Inc., 417 F.3d 682, 687 (7th Cir. 2005) (citations ondifte That said, “there are five doctrines
through which a non-signatory can be bound by atmtraagreements entered into by others: (1)
assumption; (2) agency; (3) estoppel; (4) padircing; and (5) incorporation by referenced.;
see als@homson-CSF, S.A. v. Am. Arbitration As$4 F.3d 773, 776 (2nd Cir. 1998)t'l Ins.
Agency Services, LLC v. Revivos Reinsurance B0B7 WL 951943, *3 (N.D. Ill. March 27,
2007) (quotingint’l Paper Co. v. Schwabesien Maschinen & Anlagen GMBRO6 F.3d 411,
416 (4th Cir. 2000) (“[A] party can agree to subto arbitration by meanother than personally
signing a contract containing anbitration clause.”)).

Defendants here focus on the second doctrine—agency. “Under traditional agency
theory, * * * [b]lecause a principal is bound undbe terms of a valid arbitration clause, its
agents, employees, and represewatiare also covered under tieems of such agreements.”
Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, In@ F.3d 1110, 1121 (3rd Cir. 1993)
(citing Arnold v. Arnold Corp.920 F.2d 1269, 1281-82 (6th Cir. 1990D¢tizia v. Prudential

Bache Securities802 F.2d 1185, 1187-88 (9th Cir. 1986)).ou@ts in this circuit too have

15



followed the reasoning of tHeritzkercourt and held agents and eomy#es to arbitration clauses
found in contracts signeldy their principals. SeBelom v. National Futures Ass’'284 F.3d
795, 799 (7th Cir. 2002) (citin@ritzker, 7 F.3d at 1121-22)Championsworld, LLC v. U.S.
Soccer Federation, Inc2008 WL 4861522, *3 (N.D. Ill. Nov. 7, 2008ame). This rule is an
outgrowth of the strong feddrgpolicy favoring arbitration. Belom 284 F.3d at 799
(citing Letizia, 802 F.2d at 1188).

Defendants argue that becauBaintiff was acting as an agent of Penn in all of his
interactions with DefendantB]aintiff should be bound by the aiaition agreement found in the
Operating Agreement, to which Penn was a party. (Rist and Drenik Mem. at 8). This argument
is a non-starter, as Defendants hawe specified in what capaciBlaintiff served as an “agent”
of Penn. Plaintiff was CEO of Re from a period in 2004 to a pediin 2006. (Pl. Resp. at 2).
However, the events giving rise to thigwsuit occurred long after—in 2009. Perhaps
Defendants meant to argue that Plaintiff wasrPeagent because Plafhhad been appointed
as Penn’s designee to tBeggResearch board. It is not clearthe Court that under Delaware
law, a member of the board of members of atéchliability company serves as an agent to the
individual or entity that appointed him. Defemttahave not pointed the Court to any authority
that would support such a proposition.

However, there is one additional msin which Plaintiff could be bound by the
BigResearch Operating Agreement. The arlitratlause, at § 11.01, spkcally applies to the
“parties to this Agreement.” The Operating Agment indicates that it is made “by and among
PROSPER BUSINESS DEVELOPMENT CO., PENINL.C., and such other persons who may
become members of the Company.” (Op. Agreetrat 1). The Delaware Limited Liability

Company Act, at 8§ 18-101 provislehat “[a] limited liability company is bound by its limited
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liability company agreement whether or no¢ imited liability company executes the limited
liability company agreement.” Accordingly, besauBigResearch owes its very existence to the
Operating Agreement and because BigResearntei$ an additional “party” to the Agreement,
BigResearch is bound by the Agreement'siteation clause at 8 11.01. And because
BigResearch is a legal entity that can “only thcbugh” those authorized to take actions on its
behalf, it stands to reason that an agreemeattitrate that binds Bigésearch would also bind
those individuals who serve on geverning board of member®ritzker, 7 F.3d at 1122.

So the question is whether apt Plaintiff was a membeosf BigResearch’s board of
members. If the answer is “yes,” he che bound by the agreement to arbitrate found in
BigResearch’s Operating Agreement. Plaintiéinplaint provides the answto this question,
as Plaintiff repeatedly alleges in his complahmt he was a member of BigResearch’s board.
(See Cmplt. at § 1 (“Prior to the publication@éfendants’ defamatorstatements, Mr. Denari
was a member of the Board of Members of Big&arch, LLC.”); 6 (“Iror about September
2008, Penn’s principal member appeithtMr. Denari to BigResearshBoard of Directors.”); |
11 (As a result of Defendants’ publicatiaf the defamatory 2008 recap, Mr. Denari was
removed from BigResearch’s Boaofl Directors.”)). In an atrapt to avoid the application of
the agreement to arbitratelaintiff now claims that his appointment was never recognized by
BigResearch and he never, in fact, became aajybpinted member of itsoard. (Pl. Resp. at
2). For support of this positioRRlaintiff cites the very documerat issue in this suit—the
allegedly defamatory “2008 Recap.” In relevpatt, the Recap (which aburse was written by
Defendants) states that the “Company has rdftse@ecognize Mr. Denari as a Member of the
[BigResearch] board.” For purposes of this motithe Court finds that Plaintiff was, as he

alleges, a duly appointed member of BigReséarsbard. The Court is bound to accept as true
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all well-pleaded allegations set forth in the complaint. 8eg,Killingsworth, 507 F.3d at 618.
Plaintiff essentially asks theoQrt to credit Defendants’ own statements in the 2008 Recap over
his own allegations. Th#te Court may not do.

B. Arbitrability of the Instant Dispute

Having found that Plaintiff can be bound by thsbitration clausen the BigResearch
Operating Agreement, the Court’s last task isiécide whether the irett dispute falls within
the purview of the arbitration claus&he Court concludes that it does.

The question of arbitrability is one obmtract interpretation and a party cannot be
required to arbitrate any dispute whible has not agreed to arbitrat&tkinson v. Sinclair
Refining Ca.370 U.S. 238, 241 (1966%BC Interactive, Inc. v. Corporate Media Partnef$4
A.2d 758, 761 (Del. 1998) (whether a particular éssis subject to atpation is a matter of
contract interpretation). It is up to the courts to determine whether the claim on its face is
covered by the contrattUnited Steel Workers of AmerivgaAmerican Manufacturing Ca363
U.S. 564, 568 (1960). Any doubts concerning the sab@ebitrable issueshould be resolved
in favor of arbitration.Green Tree Fin. Corp. v. BazzE39 U.S. 444, 452 (2003) (If there is a
doubt about the scope of arbitl@bissues, courts “should selve that doubt ‘in favor of
arbitration.”) (quotingMitsubishi Motors Corp. vSoler Chrysler-Plymouth, Inc473 U.S. 614,

626 (1985))NAMA Holdings, LLC v. Related World Market CentdrC, 922 A.2d 417, 431 n.

* As an initial matter, neither Plaintiff nor Defendaaddress the threshold issue of whether the question
of arbitrability should be determined by the arbidrabr by this Court. Normally, this threshold
determination turns on whether the Fedehabitration Act (“FAA”), 9 U.S.C. 8§ let seg.or the
applicable state arbitration code controls the action. Here, while the Operating Agreement does contain a
broad Delaware choice of law provision (Op. Agreemat 12.02), it does not specify whether the FAA
or the Delaware arbitration statute applies. lis ttase, whether the FAA or the Delaware arbitration
code applies, the end result would be the samedetnoth the FAA and Delaware arbitration law, the
guestion of arbitrability is to be decided by the tonot the arbitrator, unless the parties clearly and
unmistakably provide otherwisAT&T Technologies, Inc. v. Communications Workers of Amefita

U.S. 643, 649 (1986 ames & Jackson, LLC v. Willie Gary, L1206 A.2d 76, 79 (Del. 2006), which
they have not done here.
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30 (Del. Ch. 2007) (doubts about @rébility should be resolved ifavor of arbitration when a
“reasonable” interpretation of arbitration agreement points in that direction). In determining
whether a particular dispute falls within theoge of an arbitration clause, a presumption of
arbitrability exists suclthat arbitration should be compell&hless it can be said with positive
assurance that the arbitration clause is not sustepfilan interpretation that covers the asserted
dispute.” AT&T, 475 U.S. at 650 (quotin§teelworkers v. Warrior & Gulf Navigation G863
U.S. 574, 582-83 (1960)).

In interpreting a contract, higuage is to be given itsgah and ordinary meaning<im v.
Carter’'s Inc, 598 F.3d 362, 364 (7th Cir. 201@itadel Holding Corp. v. Roves03 A.2d 818,
824 (Del. 1992). The arbitratiarfause in the Operating Agreent covers, among other things,
all disagreements “concerning the managemenbnoduct of the affairs of the Company.” (Op.
Agreement at § 11.01). It also limits legal actie$ween the parties to actions to enforce “the
provisions of this sectioof the Agreement.” I1d.). Thus, in belt-anduspenders fashion, the
Agreement broadly defines the scope of matteas mhust be arbitrated and circumscribes the
scope of permissible court actiots a category of one: aotis to enforce the arbitration
provision itself.

Both the belt and suspenders come into plahiminstance. The statements that Plaintiff
challenges are found within the BigResearch anrefadrt and all concerRlaintiff's fithess to
serve as a member of BigRese&dpverning board of member&Vhether an individual is fit
to serve as a member of an LLC’s goveghibody presents a disagment “concerning the
management or conduct of the affairs” of BigResearch. In addition, an action for defamation lies
outside the narrow scope of mattbetween the partigbat they agreedotld be brought in a

legal action, as opposed to arbitmation proceeding.Accordingly, Plaintif's claims all fall
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within the scope of the hitration clause and asibject to arbitition. And because this opinion
resolves all of the issues raised in Plaintiff’ sngdaint and determines that those issues must be
submitted to arbitration, dismissal is the appropriate disposition H&&enark Investors Ltd. v.
Geac Enterprise Solutions, In2002 WL 1732360, at *3 (N.D. Ill. 2002) (quoting.S. & Int’l
Travel & Tours v. Taron®8 F.Supp.2d 979, 981 (N.D. Ill. 2000)[{lhe weight of authority
clearly supports dismissal of the case when athefissues raised in the district court must be
submitted to arbitration.”) (collecting cases)).
IV.  Conclusion

For the foregoing reasons, the motions tendss or in the alternative to compel
arbitration filed by Defendants [7, 5] are grahtePlaintiff's complaint is dismissed pending

arbitration.

Dated: January 31, 2011 Robert M. Dow, Jr.
UnitedState<District Judge

> In view of the dismissal of this case on the grourad Baintiff's claims are subject to arbitration, the
Court declines to address Plaintiff's request for leave to amend his complaint [see 23, at 1] or Defendants’
arguments [see 24, at 1-2] that Plaintiff's requesamend should be denied. Those matters may be
raised with the arbitrator in due course.
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