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For the reasons set forth in this order, the Court gdmfesadant’s motion to disss [doc. no. 11] and dismisses
plaintiff's complaint without prejudice. Plaintiff has fourteen days from the date of this order to amend her
complaint to state a viable CWA claim. If she failsltoso in that time, thedirt will dismiss this suit with
prejudice.

M| For further details see text below.] Docketing to mail notices

STATEMENT

In August 2001, the Village of Port Barrington, whighs then called the Village of Fox River Valley
Gardens, entered into an annexation agreement withwthers and developers of a parcel of land that is|[now
called the Deer Grove subdivision. (Compl. 11 7- 8&eGrove is a wetland area subject to section 404 pf the
Clean Water Act (“CWA”), which bans the discharge adiye or fill material into navigable waters witho(jt a
permit from the Secretary of the Armyld (11 12-13)see33 U.S.C. § 1344. Plaintiff says defendant allojved
Deer Grove to be developed without ensuring thah#deessary permits had been obtained, thereby violating
the statute. Defendant contends tihat CWA claim is not viable and asks the Court to dismiss it pursufant to
Federal Rule of Civil Procedure 12(b)(6).

Discussion
On a Rule 12(b)(6) motion to dismiss, the Court acaeptauie all well-pleade@ttual allegations of t
complaint, drawing all reasonable inferences in plaintiff's fattecker v. Deere & Cp556 F.3d 575, 580 (7{h
Cir. 2009). “[A] complaint attackethy a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations” but must contain “enough facts to stataian for relief that is plausible on its faceBell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007).

The Seventh Circuit’s decisionkmoebel v. Meyer27 F.3d 928 (7th Cir. 2000), dooms plaintiff's claim.
In that case, the Wisconsin Department of Nateesources (“WDNR”) removed a dam on the Oconomqgwoc
River, causing large amounts of silt andiegent to flow into the riverld. at 931. Plaintiff sued the WDNR,
“argu[ing] that the removal of [the dam] led to a diagye of fill materials for which WDNR should have soyght
a permit” under 8§ 404 of the CWAd. at 932. In addition, however, plaintiff sued Waukesha County, Which
“was not involved in the removal of [the dam], but owned the property on which [it] was locatetd”

The Seventh Circuit dismissed the claim against the County, saying:
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STATEMENT

The problem with Froebel’s theoig/that there is nothing in eithétre regulations or the case law
interpreting Section 404 that indicates that a landowner can fall within the permit requirement fo
a “discharge” by doing absolutely nothing at all. . ..

Section 404, its underlying regulations, and caggdying its terms all have a common element
that is lacking in Froebel’s claims againstWasha County — active conduct that results in the
discharge of dredged or fill material. If the county were to pile silt on the riverbank and
deliberately allow rainfall to wash it into the stream, then Section 404 might become relevant.
Here, however, Froebel's claim would essentiediguire Waukesha County to seek a permit to
do nothing but continue to own the land.

Id. at 938-39see United States v. Savoy Senior Housing Chign.6:06cv031, 2008 WL 631161, at *4 (W

Va. Mar. 6, 2008) (“The court is awaof no legal theory under which Cabell County could be held liable fipr
Frydman'’s alleged violations of the permitting provisions of the CWAGye v. N.Y. State Dep’t. of Entl.
Conservation529 F. Supp. 832, 843 (S.D.N.Y. 1981) (“There i®mgf in Section 404 . . ., which impos€s a
duty on local governments to insure that private parties secure a permit from the Secretary of the Ariny.”).

Plaintiff contends that her clairemains viable in the wake &roebelbecause the Village not only
owned the land but actively participated in the CWalation by conspiring with the developer to accomglish
it. Froebelteaches, however, that conspiring to violatestiagute is not the kind of action for which CWA
liability can be imposed:

Section 404 . . . establishes a permitting system for discharging dredged or fill material. . . .

.... A“discharge of dredged material’ refeySany addition of dredged material . . . including
redeposit of dredged material other than incidefalback” into navigable water. 33 C.F.R. 8§
323.2(d)(2). Similarly, a “discharg# fill material” is “the addion of fill material into waters

of the United States.” 33 C.F.R. 8§ 323.2(f). Téference to “addition” and “redeposit” strongly
suggest that a Section 404 permit is requiredwhign the party allegedly needing a permit takes
some action, rather than doing nothing whatsoever (as Waukesha County has done here).

.... ltis not at all difficult to imagine thatater could be used to dredge or fill a riverbed when

a person directs the water for that purpose. However, Froebel presents no authority for ﬂ]f
proposition that dredging can be a purely passive activity. . . . So, while it is possible that th
state defendants have engaged in unlawfediging by removing [the dam] and allowing the
Oconomowoc River to clean out the impoundment, Waukesha County has not.

Froebel 217 F.3d at 938-3%ee Love529 F. Supp. at 841-43 (holding that a municipality’s “knowing
acquiescence” to a third-party’s CWA violation is not sibér imposing CWA liability). Because plaintiff r\i[{as

not alleged that the Village of Port Barrington discharmdyediged or fill material into the Deer Grove wetlands,
she has not stated a viable CWA claim against it.
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