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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CRAFTWORK, INC., a Flada corporation, )
andJOSEPHR. MINNIX,

Aaintiffs,

V. CASE NO.: 10-cv-3629

N~ O~

THEODORE ROBINSON, JEFFREY W. DEER Judge Robert M. Dow, Jr.

DEER, STONE & MAYA, P.C., CURTIS L. )

EISENBERG, and WIMBLEDON LAKE )

BLUFFLLC,, )
Defendants. )

MEMORANDUM OPINION AND ORDER

This matter is before the Court a motiordismiss [49] filed by Defendants Jeffrey Deer
and Deer, Stone & Maya, P.C. ("DS&M") (cotievely the “Deer Defendants”). The Deer
Defendants move to dismiss Counts I, V,, WiIll, VIIlI, and IX of Plaintiffs’ amended
complaint. For the following reasons, the Court denies the Deer Defendants’ motion to dismiss
[DE 49] in its entirety.
l. Factual Background®

In November and December 2008, PldistiJoseph Minnix and Craftwork, Inc.
(“Plaintiffs”) invested $601,500 pursuant to two sepa schemes. The first scheme, allegedly
spear-headed by Defendant Theodore Robinswolved a $341,500 investmteby Plaintiffs.
The money was transferred by Plaintiffs to thent trust fund account at DS&M, with Attorney

Jeffery Deer allegedly acting a&scrow agent for Rintiffs. The seand scheme involved a

! For purposes of Defendants’ motion to dismiss, the Court assumes as true all well-pleaded allegations
set forth in the amended complaint. Seg.,, Killingsworth v. HSBC Bank Nevada, N.A., 507 F.3d 614,
618 (7th Cir. 2007).
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$260,000 loan from Plaintiffs to Defendant Cuiisenberg. The money again was transferred
to the client trust fund account at DS&M, willeer acting as escrow agent for Plaintiffs.

According to Plaintiffs’ amended complaintjth respect to the first scheme, Robinson
marketed to Minnix a “confidentiaproprietary securities tradingrogram,” and Plaintiffs bit.
Plaintiffs were to deposit significant sums of money with Robinson and his “business partners,”
who would then make “trades” via affiliates timle West Coast and in Europe and Australia.
According to Plaintiffs, Robinsotold them how he would takedclients’ cash and “leverag|e]
it up to ten times to permit significant trading vokito occur, thereby generating cash to repay
the principal invested and to pay a significantime (50% to 100%) withiriour (4) months—all
with no risk to the principahvested.” Amended Complaint at 1 16. On November 21, 2008,
Plaintiffs wired a $15,000 “investment” to DS&Muient funds account at Bank Financial in
Deerfield, lllinois. On December 24, 2008, Ptdfa wired $300,000 to the client funds account.
On January 8, 2009, Plaintiffs wired anatB26,500 directly téRobinson’s bank.

According to the amended complaint, Deer ingied Plaintiffs to contact him if they had
any questions concerning their “investmenBeginning in early 2009 and continuing over the
next several months, Minnix began asking Dedreifknew when the “trading” would start and
when he would begin to see gtefon the investment. Each tintieat Plaintiffs inquired with
Deer as to the status of the “trading,” Plaintdfiege that there was “some explanation” for why
the trading had not yet started and why no distriloutf money could be paat that time. On
June 29, 2009, Plaintiffs askddeer what his “comfort leve was with respect to the
“investment” and Deer replied that he had a “goodnfort level.” Plaintiffs allege that Deer

affirmatively reassured Plaintiffs that he wdrafting trading contracthile other members of



the scheme were traveling to Europe to stariricadNone of the money that Plaintiffs allegedly
invested has been repaid, nor did thegke any return on their investment.

With respect to the second scheme, te l3anuary 2009, Robinson and Deer contacted
Minnex to discuss a realstate project. Deer alleggdisked Minnix to loan $260,000 for the
Village of Lake Bluff to hold in escrow for project called Wimbledon Egdts of Lake Bluff.
Minnex orally agreed on behalf of Craftwork man the money. Plaintiffs alleged that Deer
“specifically informed Minnex that [Deer] would lzeting as Craftwork’s ‘escow attorney’ with
respect to the loan.” Deereth drafted and signed a lettetethJanuary 29, 2009, purportedly on
behalf of Curtis Eisenberg and Wimbledon Ld&Keff LLC, which memorialized the terms of
the loan. The letter stated thHasenberg and “the owners of keaBluff property” had retained
Deer and his law firm, and that Craftwaalgreed to loan Eisenberg and Wimbledon $260,000
for four months which a possible 30 day extensabrthis term. The letter also stated that
Craftwork was to receive a fee of $50,000 andption to perform any mill work that may be
needed for improvements to the property. Dsmart the letter to Plaiiffs, and Minnex signed
the letter on behalf ofraftwork. That same day, Plaffg wired $260,000 to DS&M'’s client
funds account.

As of January 29, 2009, Plaintiffs believdtht the Deer Defendants were acting on
behalf of Eisenberg and Wimlden. Plaintiffs also believethat the Deer Defendants were
acting as their attorney, basedD@eer’s assurance that he wasfwork’s “escrow attorney” for
purposes of the loan. Since filing the lawsuit, Plaintiffs have learned that Eisenberg and
Wimbledon contend that the Deer Defendants weteanthorized taact as their agent or enter
into the loan agreemeann their behalf. Although Plaintifiequested documentation confirming

that the $260,000 was given to the Village of Lake Bluff to hold in escrow, no such



documentation was ever provided. Instead, tbeey was placed in an account at Lake Forest
Bank and Trust to support a lettef credit that the bank issued in favor of Wimbledon.
Furthermore, Eisenberg and Wimbledon emwt that they received only $200,000 of the
$260,000 that Plaintiffs wired odanuary 29, 2009. Deer nowrtends that the remaining
$60,000 was not given to Eisenberg and Wimbledomnaist used for “costs associated with the
loan placement.” According to Plaintiffs, eyn never authorized Deer to pay himself a
“placement fee.” Plaintiffs have wer been repaid for their loan.
. Legal Standard for Rule 12(b)(6) Motionsto Dismiss

A motion to dismiss pursuant to FedeRilile of Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the case. S@&ebson v. City of Chicago, 910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Ruleb)@) motion to dismissthe complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relfefFed. R. Civ. P. 8(a)(2)), sudhat the defendant is given “fair
notice of what the * * * claim israd the grounds upon which it restsBell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (quotir@nley v. Gibson, 355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Servs., Inc., 496 F.3d 773, 776 (7th Cir. 2007) (quotihgombly,
550 U.S. at 555, 569 n.14). “[O]nce a claim has Istated adequately, it may be supported by
showing any set of facts consistent with the allegations in the compldwwainbly, 550 U.S. at
562. The Court accepts &zie all of the well-pleaded dts alleged by the plaintiff and all
reasonable inferences that can be drawn therefromBa&@ees v. Briley, 420 F.3d 673, 677 (7th

Cir. 2005).



Rule 9(b) of the Federal Rules$ Civil Procedure creates exgt®ns to the federal regime
of notice pleading and specifies that, for “all aments of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated waé#rticularity.” Fed. R. Civ. P. 9(b); see also
Borsdllino v. Goldman Sachs Group, Inc., 477 F.3d 502, 507 (7th Ci2007). “Read together,
Rule 9(b) and Rule 8 require that the cormmlanclude the time, place and contents of the
alleged fraud, but the complainant need not plead evidenéendkua Development LLC v.
Warner, 411 F. Supp. 2d 941, 947 (N.IDI. 2006) (citing Nissan Motor Acceptance Corp. V.
Schaumburg Nissan, Inc., 1993 WL 360426, at *3 (N.D. Ill. Sept. 15, 1993)). In other words, the
complaint must allege the “the who, what, whevhere, and how: thérst paragraph of a
newspaper story.Borsellino, 477 F.3d at 507 (quotinBiLeo v. Ernst & Young, 901 F.2d 624,
627 (7th Cir. 1990)). Any of Plaintiffs’ claimsounding in fraud willbe viewed under this
heightened pleading standard.

[I1.  Analysis

Plaintiffs have brought the fowing claims against the &er Defendants: breach of
contract (Count Ill), conversn (Count V), fraud (Count Vl)professional negligence (Counts
VII and VIII), and civil conspiracy betweedeer and Robinson (Count 1X). The Deer
Defendants have filed a motion to dismiss aflimls asserted against them, maintaining that
there never was an attorney-cliealationship between Plaintiffsnd the Deer Defendants, and
that the Deer Defendants actamhsistently with any agreements alleged by Plaintiffs.

A. Breach of Contract (Count I11)

Plaintiffs’ breach of contract @im is pled as antarnative to Count llwhich alleges that
the Deer Defendants acted as authorizedntsg of Wimbledon when they negotiated the

$260,000 loan between Plaintiffs akéenberg and Wimbledon. InoGnt 1ll, Plaintiffs assert



that if the Deer Defendants we not the authared agents of Wimbledon, then they are
personally liable for the loah.

“[T]he well established rule is that an agemaking a contract which he had no authority
to make binds himself personally acdagito the terms of the contracChapman v. Diedrich,

325 N.E.2d 66, 68 (lll. App. Ct. 1975). Bhapman, an architect sued the attorney who had
hired him to prepare plans for a project. Therat#g maintained that heas the agent of his
client, but the court held that it was “clear frahe record that the defendant Diedrich had no
authority from his client to enter into a contract with plaintiff and hence he is personally liable
for payment of the architectural feesd. at 68. Here, Plaintiffallege that Deer and DS&M
were not authorized to entettarnthe contract on behalf of Viibledon. Although Deer recites in

the letter that he is authorized by Wimblagddhis does not mean that Deer was in fact
authorized. Deer cannot create his own authorRather, whether or not the Deer Defendants
were authorized is an issue that cannot be redadt this time, without further development of
the record.

In support of their position, the Deer Defentdamaintain that if an attorney makes a
contract on behalf of his clignthe attorney is not personaligble on that contract. Seeg.,
Thornberry v. Board of Educ., 290 N.E. 2d 360 (lll. App. Ct. 1972pefendants’ reitation of the
law is correct as far as it goes, but it applies aviien the contract is made for the attorney’s
client. If the evidencshows that Wimbledon authped the Deer Defendanto act on its behalf
and the Deer Defendants did not agree to beqmrsonally liable on the contract, then the Deer
Defendants will not be found to have breached the contract.eg§e&orm & Associates, Ltd.

v. Cuculich, 700 N.E.2d 202, 211 (lll. App. Ct. 1st Digt998) (“It has been long settled in

2 In its answer, Defendant Wimbledon contends that the Deer Detsnslare not authorized to enter

into a loan agreement on Wimbledon’s behalf.



lllinois that, when an agent entering into a cacttk@ith another discloses both his agency status
and the name of his principal or when the ypaealing with the agerknows that the agent is
acting for his principal in making contract, the agent is not lialon the contract unless he
agrees to become personally liable.”). ButhbBtaintiffs and Wimbledohave alleged that the
Deer Defendants weneot authorized to act on Wimbledontsehalf, and these allegations are
sufficient to withstand a motion to dismiss.

The Deer Defendants also maintain that if tleked authority to make the contract, and
if Wimbledon ratified the contract, then Wimbledsnliable. Generally speaking, “[tlhe power
of a party to avoid a contract for mistake oisrapresentation is logt after he knows or has
reason to know of the mistake*** he manifests to the other party his intention to affirm it.”
Restatement (Second) of Contsagt 3 80(2) (1981). Avarty acquiesces to a contract when it
fails to repudiate benefits received, indiogtacceptance of theootract terms. Se€arr v.
Runyan, 89 F.3d 327, 332 (7th Cir. 1996). Howeversitisputed whether Wimbledon ratified
the contract. Plaintiffs have alleged that the terms of the contraet (§ea $260,000 loan from
Craftwork to Wimbledon; (ii) the money to be deped into an escrow account at the Village of
Lake Bluff; and (iii) the loan tde repaid in four months wita $50,000 fee. Plaintiffs allege
that only $200,000 was actually sent to Windae and that Deer ke#60,000. Plaintiffs
further allege that the loan was not repaid ard they did not receive their fee. Taking these
allegations as true, there was,baist, a partial ratification. Riermore, “[ijn order to bind a
principal by ratification it musbe shown that [the principal] had full knowledge of the facts.”
Chapman, 325 N.E.2d at 68. Accepting only $200,000te# $260,000 would not necessarily be
a ratification of the contract. Plaintiffs’ allegans and the attachments to Plaintiffs’ amended

complaint do not conclusively demonstrate thgimbledon ratified the alleged contract or



acquiesced to it. The evidence may show otherwiat inquiring into thevidence at this time

is inappropriate. The allegations control, a@Pl@dintiffs’ have stateda claim for breach of
contract. Seeg.g., U.S v. Lewis, 411 F.3d 838, 842 (7th Cir. 2005) (noting that “usually * * *
complaints do not have to anticipate affirmatiefenses to survive a motion to dismiss” except
when “the allegations of the complaint itselét forth everything necessary to satisfy the
affirmative defense, such as when a complaint plainly reveals that an action is untimely under the
governing statute of limitations.”).

B. Conversion (Count V)

In Count V, Plaintiffs allege that thBeer Defendants converted for their own use
$60,000 of the $260,000 that Craftwork wired to DS&Mlient funds account. In order to
recover for conversion in lllinoisa plaintiff must show: (1) a right to the property; (2) an
absolute and unconditional right to the immeslipbssession of the preny; (3) a demand for
possession; and (4) that the defendant wrongfaigt without authorization assumed control,
dominion, or ownership over the propertyan Diest Supply Co. v. Shelby County Sate Bank,

425 F.3d 437, 439 (7th Cir. 2005) (citir@rrincione v. Johnson, 703 N.E.2d 67, 70 (1998)).
The Deer Defendants maintain that Plaintiffglici for conversion must be pled under Federal
Rule of Civil Procedure 9(b)’'s heightenedegtling standard, but Defendants have failed to
provide a single case in which R@éb)’s heightened pleading standard was applied to a claim
for conversion. The Court declines to do Defenslawbrk for them, and also notes that this
appears to be a straightforward conversion claibject to Federal Rule of Civil Procedure 8
(see,e.qg., Tkachyov v. Levin, 1999 WL 782070, at *4 (N.D. lliSept. 27, 1999)), but even if it

were subject to Rule 9(b), as set forth below, Plaintiffs’ allegati@bs atclaim conversion.



Plaintiffs allege that theomtract at issue provided th@ Plaintiffs would lend $260,000
to Wimbledon; (ii) the money wodlbe put in escrow at the \alje of Lake Bluff; and (iii)
Plaintiffs would be repaid in four montlasd receive a fee of $50,000. The Deer Defendants
contend that because the letter does not ettplrohibit Deer from taking $60,000 for its own
use—in other words, “[nJowhere in that agneent did defendants state that the entire loan
would be applied directly to thaunicipal escrow fund”—they wedlowed to do just that. See
Deer Def. Memorandum in Support of Motion to Dissnat 6. This argument fails the straight
face test. Se@argin Sgn Systems, Inc. v. Preferred Chiropractic Center, Ltd., 679 F. Supp. 2d
894, 899 (N.D. Ill. Jan. 21, 2010) (deing “lawyers’ legal frvolousness” in terms of the
“straight face test”). Firsthe letter refers to the “$260,0G8an,” not the $200,000 loan with a
$60,000 fee to Jeffrey Deer and DS&M. The orable (and likely only)jnference is that
Plaintiffs’ believed Deer’s clients were bowimg $260,000 for the Lake Bluff project—not that
they were borrowing $200,000 and Deer was gihgra fee of $60,000. Nothing in the letter
authorized Deer taetain Plaintiffs’ $60,000 for his own ude.Furthermore, Plaintiffs have
alleged that the Deer Defendants told the $260,000 was for the loamd did not tell them

anything about a “fee.” The Deer Defendamisition to dismiss Count V is denied.

® Defendants’ argument regarding standing also iguided. Plaintiffs have alleged, at least in the

alternative, that Deer was not actually authorizedawow the $260,000. If he was not, then he did not
convert $60,000 from Wimbledon, he converted itnfr@laintiffs. If he was authorized to collect
$260,000, the issue is whether the law views the $60ydieh is alleged never toave been transferred

to Wimbledon, as belonging to Plaintiffs or to therbwers when it was transfed to the “middle man.”

This question is not answerable on the pleadingsPhaintiffs’ claim plainly satisfies the plausibility
standard and thus may proceed. Defendants have not provided the Court with any authority addressing
this point—beyond citation to a case addressing badicle Il standing requirements which does not
address the present situation—and thus dismissal is not appropriate.



C. Fraud (Count VI)

The Deer Defendants argue that they cannatueel for fraud because the letter did not
specify what would happen to the $260,000 once it was wired to DS&M's client funds account.
This argument was already made, and rejectedddnessing the conversion claim. Simply put,
Plaintiffs are entitled to pursuDeer for his allegedly fraudulemepresentation that he was
borrowing $260,000 for his clients (as oppogedonly borrowing $200,000 for them and
keeping $60,000 for himself) and that the moneywbl be placed into escrow. The letter is not
inconsistent with Plaintiffs’ allegations.

The Deer Defendants further argue that even if they lied to Plaintiffs, they cannot be sued
for fraud because their lie involved future condutnder lllinois law, “statements regarding
future events or circumstances are not a basisrdod. Such statements are regarded as mere
expressions of opinion or mepeomises or conjectures upon whhithe other party has no right
to rely.” Madison Assocs. v. Bass, 511 N.E.2d 690, 699 (lll. App. Cist Dist. 1987) (internal
citations omitted); see alddorth Am. Plywood Corp. v. Oshkosh Trunk & Luggage Co., 263
F.2d 543, 545 (7th Cir. 1959) (holdingathin an action in tort raéin than contract, “we are not
concerned with the enforcement of a promise dertants” and that “faike to comply with a
future promise does not constitute fraud” undinois law). However, an exception to the
general rule pertains “where the false staets were part of a fraudulent schemé/fadison,

511 N.E.2d at 700. A plaintiff maygad fraud in such a case if b@n show that the defendant
in bad faith made false promises that it newm¢ended to keep and did so for the purpose of
inducing the plaintiff's reliace to his detriment. Sddllien v. Peak6 Investments, L.P., 417
F.3d 667, 671 (7th Cir. 2005); see altéaffman v. Nationwide Mut. Ins. Co., 2011 WL 3158708,

at *7 (N.D. Ill. July 26, 2011).
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First, Defendants’ argument overlooks the point aér's alleged lies did, in fact,
involve present facts. Neither theresentation that Deer was actinglesauthorized agent of
Wimbledon, nor the representation that Wwas borrowing $260,000 for Wimbledon, was a
promise of future conduct. These were repnéstions of present #nority and purpose.
According to Plaintiffs, but for these represemtasi, Plaintiffs would not have wire transferred
$260,000 to Deer. It is certainly plausible thatalisged in the amended complaint, Plaintiffs
would not have wired Deer $260,000 had he ttldm he was ineality only borrowing
$200,000 for Wimbledon and pocketing $60,000 for himséifaintiffs’ allegations that Deer
lied about who he was representing and what lban was for are actionable as fraud.
Furthermore, at a minimum, Plaintiffs have géd that the false statements were part of a
fraudulent scheme and made itmluce Plaintiffs’ reliance to #ir detriment. Thus, it also
appears that, at a minimum, Plaintiffs havatesd a claim for fraudulent inducement. Seg.,
CPE SA v. Wilton Industries, Inc., 2010 WL 850179, at *2 (N.D. llIMarch 3, 2010) (to state a
claim for fraudulent inducement under lllinois laavplaintiff must allegehat “(1) [defendant]
made a false statement of material fact; (2)dddant] knew that the statement was false; (3) the
statement was intended to indugdaintiff's] reliance; (4) thestatement induced [plaintiff's]
reasonable reliance; and (5) the statersansed damage to [plaintiff].”); see aBaxi v. Ennis
Knupp & Associates, Inc., 2011 WL 3898034, at *11 N.D. Ill. Sept. 2, 2011) (same).

D. Civil Conspiracy (Count IX)

Plaintiffs also assert a state law civil conspiracy claim against Deer and Defendant
Robinson, alleging that they emggal in a civil conspiracy tdefraud Plaintiffs by proposing
false investments. Under lllinolaw, in order to allege a claifor civil conspiracy, a plaintiff

must allege (1) an agreement; (2) by two or np@esons; (3) to perform an overt act or acts; (4)
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in furtherance of the agreement/conspiracy;t@accomplish an unlawful purpose or a lawful
purpose by unlawful means; (6) thaguses injury to anotheBressner v. Ambroziak, 379 F.3d

478, 483 (7th Cir. 2004) (citations omitted); see &ldte v. Johnston, 807 N.E.2d 461, 470 (lll.

2004) (“The elements of civil conspiracy are) @lcombination of two or more persons, (2) for

the purpose of accomplishing by some concerteidraetither an unlawlupurpose or a lawful
purpose by unlawful means, (3) in the furtherance of which one of the conspirators committed an
overt tortious or unlawful act.”). The overt amt acts must be tortious or unlawful acts. See
Adcock v. Brakegate, Ltd., 645 N.E.2d 888, 894 (lll. 1994).

“Mere allegations of a congpicy” generally are insufficient to withstand a motion to
dismiss. Moore, 754 F.2d at 1352; see alsoubser v. Thacker, 440 F.3d 439, 442-43 (7th Cir.
2006) (although a conspiracy need not be pled thighparticularity requick by Rule 9(b) of the
Federal Rules of Civil Procedure, “it differs from other claims in having a degree of vagueness
that makes a bare claim of ‘conspiracyhally uninformative to the defendant”). The
allegations must demonstrate that the parties “somehow reached an understanding” to engage in
unlawful conductld. However, conspiracies, “by their vemgture, do not permit the plaintiff to
allege, with complete particularity, all of the details of the conspiracy oexhet role of the
defendants in the conspiracyAdcock v. Brakegate, Ltd., 645 N.E.2d 888, 895 (Ill. 1995). This
is because “a conspiracy is rgresusceptible of direct prooinstead it is established from
circumstantial evidence and inferences drawn from evidence, coupled with common sense
knowledge * * *.” Accordingly, “[a] plaintiff canot be required to pleadith specificity the
very facts that can only be provbg circumstantial evidence.” This is particularly true “where
the necessary information * * * is within é¢hknowledge and control of the defendant and

unknown to the plaintiff.”ld.
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Plaintiffs have alleged that Robinsonrqgaded them to “invest” $341,500 with him by
wiring it to Deer’s law firm (although a small gimm was wired directly to Robinson) and that
Deer told them to contact him if they had auestions, which they regularly did. The amended
complaint references several e-mails from Deehnich attempt to explain the delays in the
trading. The Deer Defendants maintain that reifs have alleged onlyhat Deer “relayed
information” from Robinson, but ifact, Plaintiffs allege thaDeer told them he had a “good
comfort level” with the “investment.” More impenttly, they allege that Deer told them that he
was preparing trading contracts for the investthe Given the general description of the
“investment” scheme set forth in the amended complaint—significant rates of return with little
risk, several of the individualgwolved had been prohibiteldy lllinois and Alabama from
offering investment advice, and repeated excase® why trading never was able to start—it
can be reasonably inferred from the allegationsttiatinvestment” was a hoax and that Deer’s
involvement went beyond mere representatbrRobinson. Moreover, the conduct involving
the Lake BIuff loan also supports Plaintiffs’ position (aBaunt IX alleges tht the conspiracy
involved both transactions)Plaintiffs allege tht both Deer and Robinsaelephoned Plaintiffs
to ask them to make the loan. Aftelaintiffs wired $260,000pnly $200,000 was sent to
Wimbledon, and Deer admitted that he kepd,$60, claiming that it was (undisclosed) “costs
associated with théoan placement.” Plaintiffs haveleded that Deer took steps to assist
Robinson in the scheme, and theallegations are sufficient to withstand Deer’'s motion to
dismiss.

Deer also contends that it legally was isgible for him and Robinson, as attorney and
client, to conspire together,ahrationale being that he an@tnson are a single unit with unity

of interests and purpose. Seg., Edelman, Combs & Latturner v. Hinshaw & Culberton, 788
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N.E.2d 740, 752 (lll. App. Ct. 1st Dist. 2003) (“Besauhe acts of an agent are considered in
law the acts of the principal, there can becomspiracy between a principal and an agent).
However, it seems unlikely that the law intendsddawyer to use his law license as a shield to
protect himself from the consequences of pigdiing in an unlawful orllegal conspiracy.
Furthermore, the lllinois ethical rules forbid a lawyrom assisting a cliemh committing fraud.
See,e.g., Mudler Industries, Inc. v. Berkman, 927 N.E.2d 794, 807-08 (lll. App. Ct. 2d Dist.
2010) (“Where the crime-fraud exm@n applies, no attorney-clieprivilege exists whatsoever,
and the communications at issue aré¢ pravileged.”). As described irMueler Industries, if
Deer helped Robinson commit a fraud, it would tamt to participation in a conspiracyld. at
807. At this stage, Plaintiffeave alleged fraud with particularity and also have sufficiently
alleged that Deer, by his conduct and in ipaflarly in his asstances regarding the
“investments,” assisted Robinson in committinguffa Thus, Plaintiffs hae stated a claim for
civil conspiracy.

E. Professional Negligence (CountsVII and VIII)

In Counts VII and VIII, Plaintiffs allegethat Defendants had an attorney-client
relationship with them and therefore owedniRliffs a duty. To state a claim for legal
malpractice under lllinois law, a plaintiff mudtese the following elements: (1) the existence of
an attorney-client relationship that establishesity on the part of the attorney, (2) a negligent
act or omission constituting a breach of that d(®y,proximate cause of injury, and (4) actual
damages. Semnyder v. Heidelberger, 953 N.E.2d 415, 424 (lll. 2011).

Plaintiffs allege that Deer told them thHa¢ was their “escrow attorney” with respect to

the Lake Bluff transactioh. Plaintiffs also allege thatéhDeer Defendants breached that duty by

4 Defendants contend that Deer never had amnafeclient relationship with Plaintiffs. However,

Plaintiffs allege that Deer told them that he wasrttescrow attorney.” Given that the Court assumes all
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failing to disclose that the é2r Defendants (i) “were not loalg out for Craftwork’s interests
with respect to the loan”; (iifwere negotiating against the inésts of Craftwork”; and (iii)
“were negotiating on belaof an attorney associated withis firm (i.e., Eisenberg) against
Craftwork.” Plaintiffs furthercontend that the Deer Defendast®ould have told Craftwork to
hire another attorney with respect to the logheathan tell them that Deer was their “escrow
attorney.” Plaintiffs contend that but for D&ebreach of duty, they would have hired their own
independent legal counsel to negotiate and reWmMoan agreement. Finally, Plaintiffs have
alleged that they were damaged. These allegasiansufficient to stata claim for professional
negligence. See al$Wendt v. Handler, Thayer & Duggan, LLC, 613 F. Supp. 2d 1021, 1034-35
(N.D. lll. 2009).

F. Punitive Damages

Plaintiffs seek punitive damages for CaunV (conversion), VI (fraud), and IX
(conspiracy). The Deer Defendants maintaiat fRlaintiffs may not seek punitive damages in
connection with legal serviceseth performed. However, the Deer Defendants also maintain
throughout their briefs that Deerves represented Plaintiffs. Atithstage of the case, it simply
is too early to tell whether Plaintiffs’ may e punitive damages on the basis of the conduct of
the Deer Defendants. See aldeidner v. Karlin, 932 N.E.2d 602, 606 (lll. App. Ct. 3d Dist.
2010) (noting that “where a plaintiff's compia for common law fraud against a defendant-
attorney states a cause of action, the plaintiff's request for punitive damages is not precluded by

section 2-1115 of the Code (735 ILCS 5/2-1115)").

well-pleaded allegations set forth in the amended cantpRlaintiffs’ allegation suffices at this stage of
the case.
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V. Conclusion

For these reasons, the Court denies the Defgndants’ motion to dismiss [DE 49] in its

m%

entirety.

Dated: December 6, 2011

RobertM. Dow, Jr.
UnitedState<District Judge
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