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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MILLER UK LTD. and MILLER
INTERNATIONAL LTD.,

Plaintiffs,
No. 10ev-03770
V.
Judge Andrea R. Wood
CATERPILLAR INC,,

Defendant

N N s N N N (L N N N

MEMORANDUM OPINION AND ORDER

At the conclusion of a trial that extended fearly eight weeks, a jury returned a verdict
in favor of Plaintiff Miller UK Ltd. on its claims againddefendant Caterpillar Inc. for breach of
contract andtatutorytrade secret misappropriaticand awarded Miller compensatory damages
of $24.9 million and exemplary damages of $49.7 milbarthe statutory clairand $16 million
on the contract clainThejury also returned a verdict in favor of Caterpillar on its counterclaims
against Miller for statutory commercial disparagement and common law defanhNuierbefore
the Court are two postial motions:(1) Caterpillar’'s motion for judgment as a mattétaw or,
in the alternativefor a new trial or for remittitur o& substanial amount of the damages award
(Dkt. No. 1032) and (2) Miller’'s motion for judgment on Caterpillai¢ounterclaims or for a
reduction of the damage awd(iidkt. No 1034) Miller’ s motionalso seeks a clarification of the
Court’s judgment order to provide detail of the relationship between the jury’s daaageds
and the judgments in its favor. For the reasons detailed below, Caterpillar’s rsat@ried and
Miller's motion isgranted as to the requested clarification of the judgment dwh@therwise

denied.
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BACKGROUND

Miller's predecessor entitymade a couplehat allowed earthmover and excavator
vehicles to attach shovels, buckets, and other attachments to their mecharscpliakiy
without requiring the vehicle operator to leave its cab. That entity wastpatMarch 31, 1999
“Supply Agreement” with Catrpillar Inc.to manufacture product based upon a Miller-
developed coupler called “thgug’ that Caterpillawould sell under its own name. (Supply
Agreement at Definitiong (b); 88 3(a), 3(c), Dkt. No. 667-6.) The Supply Agreement included
a “Confidertial Information” provision that stated in pertinent part:

In order to accomplish the purposes of this Agreement, it is expected that each
party will disclose Proprietary Information, including technical and busines
information, to the other; but the transfer of Proprietary Information shall not be
considered a publication of such information. A party may use the Proprietary
Information of the other party only for the purposes of this Agreement, and shall
not disclose such Proprietary Information to any third party except pursuant to
this Agreement or with the consent in writing of the other party. For the purposes
of this Agreement, “Proprietary Information” shall include all confidential
information and know-how, business, technical or otherwise, distlnsa party

to the other, but shall not include the information or know-how which is (i)
available to the public or later becomes available to the public through no act or
omission of the recipient party, or (ii) rightfully disclosed to the recipigra b
person or entity not a party to this Agreement.

(Id. 8 17(a).)

Miller brought the present action against Caterpillar, sltetpat Caterpillar breached
the Supply Agreement’s confidentiality provisions by using proprietary irdgbom about the
Bug to make its own coupler, the “Centienck,” and then terminating the agreemdB8tecond

Am. Compl.|745, 67-69, Dkt. No. 564)

! The parties dmot dispute that Miller UK Ltd. was, at least initially, the successthaights and
obligations created by agreements between its predecessor, Miller Weldiingé&r's, Ltd., and
Caterpillar. “Miller” is used herein to refer to either entity excepergha distinction between Miller
entities is material.

2 Claims and counterclaims resolved prior to trial are not detailed here.

2



Miller also alleged that Caterpillar's actions violated the lllinois Trade Se&otts
(“ITSA"), 765 ILCS 1065, which allows an aggrieved party to recover damages for
“misappropriation.” 765 ILCS 1065/4(dj the provisions relevant to Miller’s claims hereg th
statue defines misappropriation as disclosure or use of a trade secret of a pdnsah express
or implied consent by another person who, at the time of disclosure or use, knew osbadaea
know that knowledge of the trade secret was acquired under circumstancgsigevio a duty
to maintain its secrecy or limit its use. 765 ILCS 1065/4A[f§A defines “tradesecret” as:

[lJnformation, including but not limited to, technical or ntechnical data, a

formula, pattern, compilation, program, device, method, technique, drawing,

process, financial data, or list of actual or potential customergihas:

sufficiertly secret to derive economic value, actual or potential, from not being

generally known to other persons who can obtain economic value from its

disclosure or use; and (2) is the subject of efforts that are reasonablehender t

circumstances to maintairsisecrecy or confidentiality.

765 ILCS 1065/2(d). ITSA permits damages including both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that is not taken
into account in computing actual loss. 765 ILCS 10@5/4 he statute also provides that

if “willful and malicious appropriation exists,” exemplary damages may bedadanan
amount not exceeding twice the compensatory damage award. 765 ILCS 1065/4(b).

In response to Miller's complainGaterpillarbothdenied liability and asserted
counterclaims against Millem a supplemental counterclaim filed after its initial response to the
original complaint, Caterpillar alleged that in January 2011, Miller sent to GEtedealers a
package of false, mislearj, anddefamatory statements about the performance and safety of the
CenterLock coupler. (Supplemental Counter®f.7-8, Dkt. No. 569.Caterpillar asserted claims

for damages and for injunctivelief for the allegedly false statements unither LanhamAct, 15

U.S.C. § 1125for statutorycommercial disparagement under the lIllinois Deceptive Trade



Practices Act, 815 ILCS 510/3; under the lllinois Consumer Fraud Act, 815 ILCS &08/2;
under the common law of defamation and commercial disparagement.

The parties tried their clainte a jury. Over 23 days of evidence presentation, the parties
togetherexamined eleven fagtitnessesand six expert witnessemnd introduced the deposition
testimony of at last seven additional witnesses. The jury retumedrdict for Miller on its
trade secret misappropriation and breach of contract clainesjury had been instructed that it
could award compensatory damages on the ITSA claim in an amount that refldotedhe
amount of profit Miller lost from the mappropriation or Caterpillar's unjust enrichment, and
could award exemplary damages of not more than twice the compensatory amoyunty fibd
also been instructed that the measure of Miller’s breach of contract damageseneits it
lost as a rast of the breachin accordance with the testimony of Miller's damages expert about
the extent of the profit Caterpillar made from the misappropriation and theNiitdr lost from
the breach of the Supply Agreemehg juryawarded Miller $24.9 million in compensatory
damages and $49.7 million @&xemplarydamages on the ITSA claim and $16 million on the
breach of contract clainBecause the ITSA and breach of contract clairaseevibased upon the
same conduct, the Court entered judgment only on the larger award. (Dkt. No. 1018.)

The jury returned a verdict for Caterpillar on gtatutorycommercial disparagement and
common law defamation counterclaims; it found against Caterpillar on the Lanttafiiiois
Consumer Fraud &, and common law commercial disparagement claims. The jury awarded
Caterpillar $1 million in damages on defamation counterclaim.

Now before the Court are the parties’ po&t motions Caterpillar seeks judgment on
Miller's claims as a matter of law, a new trial, or remittitur of the majority of thead@s award

against it. Miller similarly requests a judgment in its favor on Caterpillar'steociaims and a



reduction of the jury’s @mage award. Miller also asttgat the judgment on its claims be
modified to detail the jury’s awards in its favor andithelationshipto the final judgment.
DISCUSSION

Caterpillar’s Motion for Judgment as a Matter of Law

Caterpillar contends that it is entitled to judgment as a matter of law because Mdtér fa
to present sufficient evidence to permit the jury to find that (1) the information @h Whiler
based its claims direach of contract and misappropriation was confidential; (2) Clderpi
knowingly used Miller’s information to design the Center-Lock coupler; and (3¢Miliffered
compensable harm. For purposes of both motions for judgment as a matter tfrizagomable
inferences are drawn in favor thfe non-moving party and the jury’s verdict must stand unless
no rational jury could have returned a verdict in its fa¥hiomas v. Cook Cty. Sheriff's Dep't
604 F.3d 293, 301 (7th Cir. 2010).

A. Confidentiality of the Miller Models

Caterpillar contends thanyMiller information it used to design the Centayck
coupler was not confidential and thus was not protected by the Supply Agreen e oAs
described above, status as “confidential information” under the agreementaatichde secret”
under ITSA wa a necessary component of Miller’s claifie information identified by Miller
as its “confidential” and “trade secret” intellectual property were ttneensional coupler
models it created on computer design software knowRrasEngineer” or “PreE” and sent to
Caterpillar.(Pl.’s Resp. at 1, Dkt. No. 1036.)

Caterpillar argues that the models it received were neither designated byalliller
confidential nor accompanied by any warning of any restrictions on their useugit Miller,

in response,rgues that drawings it derived from the models contained confidentiality natices



does not identify any evidence that the models themselves contained or were atedimpa
any such restrictiorCaterpillar argues that this failure to identify the mede confidential
precluded as a matter of law a jury finding that they werdidential information or trade
secrets thatould serve as the basis forlMr’s contractuabnd statutory claims.

No provision of the Supply Agreement or ITSA imposesragyirement that protected
information be marked or otherwise denoted in any specific manner, however. ThisrCourt
ruling on the parties’ summary judgment motions, commented that “[t]o the extent that
Caterpillar received information that was not idled as confidential, such information does
not appear to be covered by the agreement’s restrictions.” (Oct. 21, 2015 Op. at 8, Dkt. No. 871.)
But this language merely anticipated the likely course of the pdlitigation of the issue; itid
not deternme anynecessary method or standarddantification.

Miller asserts that all of the P& models of the Bug/Pin Grabber Plus coupler that it sent
to Caterpillar were confidential information and trade seckditier further asserts that this
confidentiality was established in the first instancednyAugust 1998 oral agreement between
the companies. Two diller's threeprincipals, Keith and Gary Miller, both testified at trial that
the companies met on August 5 and 6, 1998, to confirm the parameters of Miller’s provision of
couplers for CaterpillaiThey testified that the companiesscussesgharing technical
information and that Fred Grafton, a Caterpillar marketing manager, assenedhat it would
be okay to begin the information exchange, that everything shared would remain catfident
and that he was working on a final coupler supply agreement that supadsede any of the
prior agreements between the compar(ies.82021, 2376.) Gary Miller testified that Miller

shared its Bug/Pin Grabber Plus models with Caterpillar only afteothl agreement, and that



this agreement established the parties’ understanding of what was confidemiaposes of
the Supply Agreement and ITSA claims at issue H{@re2376-77.)

Caterpillar rases several arguments in opposition to Miller's assertiorttibairal
agreement established the confidentiality of the moé#elst, it contendghat the companies
were parties to grior written agreement, signed in February 1998vhich Miller agreed that it
would “not disclose to Caterpillar any confidential or proprietary informatioessnbur two
companies otherwise first agree in writing.” (CTX0040Daxerpillarconstrues this provision as a
bar to any determination that Miller disclosures were afforded confidenti@é@yment by an
oral agreementlowever, lllinois law allows the terms of a written contradbéomodified by a
subsequent oral agreement notwithstanding contractual language to the con8ary.
Neurosurgical, Inc. v. City of Chicagb72 F.3d 325, 332 (7th Cir. 200@)t(ng Tadros v.
Kuzmak,660 N.E.2d 162, 170 (lll. App. Ct. 1995)).

Next, Caterpillarassertghatthe February 1998 agreement is governed by a Uniform
Commercial Code provision, 810 ILCS 5/2-209(2), that predumtalamendment of contracts
whose terms permit only written modificatiddut the cited provision is a subsection of UCC
Article 2, whose application is limited to transactions in goods and may be ekt@mgi¢o
contracts that are predominantly for the sale of gaddedeville Toyota, Inc. v. Toyota Motor
Sales, U.S.A., Inc770 N.E.2d 177, 193l 2002). The February 1998 agreement refers only to
the exchange of confidential information and does not reference the sale @namynitany way;
Caterpillar argues only that it “relates to” the purchase of couplers frorarMiDef.’s Mem. at
6-7, Dkt. No. 1033.) It is thus not governedtbg UCC Article 2 provision on whiclCaterpillar

relies and wasubject to oral modification und#relllinois commonlaw principle noted above.



Caterpillar contends thatSeptember 1998 “Proprietary Agreement” between the parties
defeats Millers claims of confidentialitfhat agreementefined“Proprietary Information'to
include only items identified by Miller in writing, imposed restrictions on the treadtofesuch
information for only a limited time, and provided that there were no restrictions on thengandl|
of items not considered Proprietary Informatidhe Proprietary Agreement, by its own terms,
applied only to a coupler component rather than a coupler itself, however. Theagisem
preambldadentifies its subject as “information about [Miller’s] invention relating to a latgh
device for a quick coupler (Invention) to the extent disclosed in [Miller’'s] penditenp
application on such Invention.” (CTX0041.) “Proprietary Informatiasas limitedto “written
information about said Invention.” This agreement cannot be construed to apply to idormat
regardingthe Miller coupler as a whal&lor doeghe agreemerdetermine the confidentiality to
be afforded the coupler modelsdefeat Miller’s claim that th August 1998 oral agreement
reflected the parties’ understanding about the models’ confidentiality.

Caterpillar also invokes the Supply Agreemansupport for its claim th#te models
could not have been considemhfidential informationAs Caterpillar correctly emphasizes,
the Supply Agreement contained an integration clause providing that it superseutaxt all
understandings and agreements. (Supply Agreement, 8 20, MTX1.) Section 3(a) of the Supply
Agreement obliged Miller to give Caterpillarlf@imensions, tolerances and technical assembly
information necessary for the production of Caterpillar support méterialform compatible
with either PreE or a second computer-design file type, IGEStrial, Gary Miller conceded
that the information in Caterpillar's Pin Grabber Plus parts manuals anectiestrbooks would
be public, and Caterpillar construes that concession to be an admission that all of thatiorfor

in the models would be publandthus could not have been considered confideial Section



3(a)’s explicitrestrictionto the model information required for Caterpillar’'s production of
support materials is inconsistent with an interpretation that all coupler details seydda
would be subject to public disclosure and thus ineligible for confidential treatment.

Citing evidence that Miller disclosed coupler models before the March 31, 18@8veff
date of the Supply Agreement, Caterpillar contends that no such information could dereahsi
confidential for purposes of that agreement. But the confidential nature of itfamisanot
destroyed by its disclosure to potential licensees to the extent necessaggtiata and facilitate
permitted useslax Track Sys. Corp. v. New Inv'r World, .\n&78 F.3d 783, 787 (7th Cir. 2007);
Rockwell Graphic Sys., Inc. v. DEV Indus., I825 F.2d 174, 177 (7th Cir. 199%)tihg Jones
v. Ulrich, 95 N.E.2d 113, 117 (lll. App. Ct. 1950)).

The Supply Agreemeimlefines “Proprietary Imfrmation” to include all information
disclosed by one party to the other but excludes from that definition informatios thetilable
to the public or disclosed to the recipient by a party.Immediately followingts
acknowledgement of the partiexpectation that they will disclose Proprietary Informatiine,
agreement explicitly provides that “the transfer of Proprieltaigrmation shall not be
considered a publication of such information.” It is thus appanantMiller’'s disclosure of the
modéds to Caterpillar did nopreclude as a matter of law confidential treatment undeBuipply
AgreementSimilarly, Miller’s disclosure othe models to Caterpillan the absence of a valid
confidentiality agreement digot as a matter of law precluttesir protection atrade secret
under ITSANilssen v. Motorola, Inc963 F. Supp. 664, 6786 (N.D. Ill. 1997) Hexacomb
Corp. v. GTW Enters., InB,75 F. Supp. 457, 464 (N.D. 1993).

Caterpillar next contends that Millers®upler models cannot be considered confidential

because they contained information that originated with Caterpillar, wassgidan Miller



patents, or was readily ascertainable by examination of the productBisedfven ifthe

individual elementsf aproduct are in the public domain, the combination of tletesmentsstill
can be a trade secret under lllinois I&&ast Food Gourmet, Inc. v. Little Lady Foods, Jriel2

F. Supp. 2d 849, 862 (N.D. lll. 20088RK Holding Co. v. Sears, Roebuck & (0. 04 C

3944, 2007 WL 495254, at *3 (N.D. Ill. Feb. 14, 20(Nijssen 963 F. Suppat 677, see also
Syntex Ophthalmics, Inc. v. Tsuetal F.2d 677, 684 (7th Cir. 1983). The Court accordingly
rejects Caterpillar’'s contention that the presence ofaumfidential elements in Miller's models
rendered the mads as a whole neconfidential andalso rejectsts argument that Miller was
required to present the jury with evidence that identified confidential and nomleotil
components of each model.

In its final argument with respect to the models’ confidentiality, Caterpillar ocdatinat
Miller failed to take reasonable steps to keep them confidential. Ulhdeis law,
confidentiality agreementsill be enforcednly if the plaintiff made such reasonable efforts to
protect the confidential informatiofiax Track Sys. Corp478 F.3d at 787. ITSA incorporates
the reasonable protection effort requirement into its defmbf “trade secret.765 ILCS 8§
1065/2(d).

At trial, Miller presented evidence of the general security measures surrounding its
premises andomputer systemgdhis evidence included testimony that Miller did not share its
confidential information without entering into confidentiality agreements witpiests.
(Testimony of G. Miller, Tr. 2433-35; Testimony of K. Miller, Tr. 838.) As discusbede,
Miller also presented evidence that it did not reveal its Bug/Pin Grabber Btiedso
Caterpillarbefore the parties orally agreed that the information it shared woultddied as

confidential.Such understandings may themselves constitute reasonable security measures
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sufficient to trigger confidential treatmeMon Holdt v. A-1 Tool CorpNo. 04 C 04123, 2013
WL 53986, at *3-5 (N.D. lll. Jan. 3, 2013)iting Gillis Associated Indus. v. Cari-All, In&64
N.E.2d 881, 885-86 (lll. AppCt. 1990)).Miller also presented evidence of the existence of a
mutual confidentiality understanding between the parties. Robert Evans, who \afterainithe
engineering department of Caterpillar's work tools division at the time of the kthe parties’
work on the Bug/Pin Grabber Plus, worked with Miller on the project and received fiikan M
designs that he used to make Caterpillar’'s drawings for the product. (Tr. 40QHis10.
expectation was that when Miller shared information with him, he would keep it cordidenti
(Tr. 4044.)

In sum,Caterpillar has failed to demonstrate that, as a matter of law, Miller's models
were not confidential, anitl has also failed to show that the jury lacked sufficient evidence to
find that they were confidential. The issue of the models’ confidentialitydsfioo basis to
disturb thgury’s verdict in Miller’s favor

B. Caterpillar’'s Use of the Miller Models

Caterpillar argues tha¢ven if the Miller models were considered confidential, the jury
was not presented with evidence sufficient to support a finding that Caterpilaiokrnad
reason to know of any restriction on their use or that the Ceatdreoupler was substantially
derived from the Miller models. Since the Supply Agreement construed confidefaratation
to be “Proprietary Information” and permitted use of Proprietary Informatrdy for purposes
of the agreement, a jury finding that the Miller models were confidential weatbnably
permit a finding that Caterpilldmew or should have known thate of the models to make its

own coupler was prohibited.
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Caterpillar also asserts that the jury was not presented with sufficient eviaeallow it
to find that it used the Miller models to a culpable degreeTBut Robl, a Caterpillar engineer
who was one of the two principal designers of the Center-Lock coupler, testiftdtethaed
Miller's Pro-E models in his design work on the Cenrteck. He also confirmed the accuracy of
internal email messages documenting the company'’s desire to make thel©ektewupler
“identical” to the Miller coupler(Tr. 2931-33, 2944, 2970, 3013.) The jury also heard testimony
from aMiller expertwho examined th@ro-E program’saudittrail of modifications tdhe
models and confirmethatthe Caterpillar modelwere derivedrom the Miller models(Test. of
Patrikalakis, Tr. 2734 The foregoing evidence was sufficient to allow the jury to find a culpable
Caterpillar use of the Miller models.

C. Compensable Harm

Caterpillar argues that Miller failed to establish that it suffered lost profitaibe@a
different Miller entity, Miller International Ltd., was selling the Pin GrabPBlus to Caterpillar
when the Centekock coupler was introduced.

This argument wasot presented in Caterpillar’'s motion for judgment as a matter of law
at the close of Miller's case. In that motion, Caterpillar argued that NUkewas the party to
the Supply Agreement and the owner of the intellectual property contained ingt&rBu
Grabber Plus models. (Def.’s Directed Verdict Memo23, Dkt. No. 938 Caterpillar asserted
that there was no evidence of a transfer of either Supply Agreement righisllectual
property rights from Miller UK to Miller International and that the latter entitgn a plaintiff in
this action, accordingly lacked standing to participate furtihetrat 23-24.) Caterpillar's motion
did not contend that there was insufficient evidence of harm to Miller UK to support eh@wa

damages in its favor.ie Court granted Caterpillar's motion for a judgment as a matter of law
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against Miller International. (Tr. 5587n so doing, the Court noted its understanding that
Caterpillar conceded that the judgment against Miller International would nottiniygaultimate
damage award and that the Miller entities were free to decide amongst themselhas/Isuch
award would be apportioned between them. (Tr. 5388terpillar did not object to this
understanding.

A party seeking a preerdict judgment as a mattef law underFederal Rulef Civil
Procedure 50(anust articulate the basis on which that judgment might be rend&etidce v.
McGlothan 606 F.3d 410, 418 (7th Cir. 201®ecause a postial motion for a judgment as a
matter of law under Rule 50(kg only a renewal of the pneerdict motion, it can be granted only
on grounds advanced in the prior motitth; see also Thompson v. Mem'l Hosp. of Carbondale,
625 F.3d 394, 407 (7th Cir. 201@aterpillar’s failure to present in its pyverdict motionany
argument regarding the sufficiencytbe evidence of damage to Miller Ustohibits
consideration of that issue here.

Caterpillar’'s remaining argument regarding Miller's compensable hamsésoon the
application of ITSA. It asserts that the statute is inapplicable to thenpresse, and cites
Avery v. State Farm Mut. Auto. Ins. C835 N.E.2d 801, 852-54( 2005), for the proposition
that ITSA applies only if the events at issue occurred substantiallgramdrily in lllinois.
Caterpillar notes that Miller is a nonresident entity and cites evidence thpitedie location of
its own headquarters in this statajch of the work involving its relationship with Miller was
centered in offices in Kansdsasserts that on these fadserybars ITSA'’s application here.

Averyinvoked the general rule of statutory construction under lIllinois law that denies
extrateritorial effect to a statte unless its language appears to provide for such application. 835

N.E.2d at 852Averyinterpreted the lllinois Consumer Fraud Act, 815 ILCS 505, and its
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construction of the intended scope of that statute found significance in a provisiorfitieat de
its coverage to include “any trade or commerce directly or indirectly aftgttie people of this
State.” 835 N.E.2d at 850 (citing 815 ILCS 505/1(f)). ITSA contains no similar laagrat)
Caterpillar cites no precedent constguinto have any geographic limitation. In contrast to the
consumer fraud statute at issuéwery, ITSA’'s “Legislative intent’provision states that “a
contractual or other duty to maintain secrecy or limit use of a trade sectetatiz@ deemed to
be void or unenforceable solely for lack of durational or geographical limitatidmeafuty.”
765 ILCS 1065/8(b)(1). It is thus apparent that ITSA not only lacks a geographatilm,itt
authorizesroad geographiapplicationfor purposes ofrade seat protection that would be
invalid in other contexts. Caterpillar’s duty to avoid misappropriation of Milleade secrets
cannot be considered unenforceable merely because some of its employedtcamd:i
locatedbeyond the borders of lllinois.

ITSA’s application heres further supported by the fact that the Supply Agreement
between the partigrovides that it will be governed by lllinois lawa factor that, while not
dispositive, weighs in favor of application to the independent statutory claims oésident
plaintiffs. Morrison v. YTB Int’l, Inc.649 F.3d 533, 537 (7th Cir. 2011). The Court concludes
that ITSA is properly applied to Miller’s claims in the present matter.

I. Caterpillar’'s Motion for Vacation of the Exemplary DamageAward

Caterpillaralsoasserts thahe jury was not presented with sufficient evidence to permit
it to award exemplary damages after finding for Miller on its ITSA claims.

The statute permits exemplary damages of up to twice the amount of compensatory
damages in the event of a willful and malicious misappropriation. 765 ILCS 1065/4(b). A

“willful and malicious misappropriation” includes an intentional misappropriatiomedisas a
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misappropriation resulting from the conscious disregard of the rights of arlceaening Curve
Toys, Inc. v. PlayWood Toys, In842 F.3d 714, 730 (7th Cir. 2008)aterpillar’'s assertion that
there wasnsufficient evidence to permit such damages here is based primarily upon its claim
that Miller’s failure to identify specific modebs confidential preventedaterpillarfrom
knowing that it had a duty to refrain from usiagy ofMiller's models to design its own coupler.
As discussed above, howevtire evidence presentatitrial was sufficient to allow the jury to
find that Caterpillar's employees knew that Miller's models were confideatidlknowingly
used those models to design the Center-Lock coupler despitedhtractuabbligation to use
Miller’s information only for development, sale, and support of the Bug/Pin Grabber Plus
product.
[I. Caterpillar’s Motion for a New Trial

Caterpillar argues that certanidentiary rulings angliry instructions were both
erroneous and prejudicialarraning a new trid

A. Miller Evidence Admitted

Caterpillar asserts that multiple evidentiary rulings at trial erroneouslycsedjg to
undue prejudice and warrant retrial. Its initial contention in this regard foomslee admission
of testimonyabout the August 1998 oral agreemamgsented by Milleas evidence of the
parties’ understanding that all information exchanged between them from tha&opeard
would be treated as confidential.

Caterpillar’'s opening salvchallenging thedmission of such testimony consists of the
previouslyrejected arguments thiite oral agreement was precluded bydhlesequerfEebruary
1998 and September 19@8itten agreements between the parties. The Court adheres to its view

that neither agreement precludes the relevantteecfhugust 1998 oral agreemastareflection
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of the parties’ understanding of their overall confidentiality obligatioaser@illaralsocontends
that the oral agreement was invalid because, according to Miller, the partiestted to

reducing its terms to writing. Caterpillar asserts that this commitment made the agreemen
binding.lllinois law is to the contraryhoweverWhile apreliminaryagreement “subject to” a
subsequent written agreememay beinsufficiently definitive to be binding, an agreemérst

the parties contemplate memorializing in writing may be binding if the parties so intend.
Interway, Inc. v. Alagnad07 N.E.2d 615, 618 (lll. App. Ct. 1980). Whether such intent was
present for théugust 1998 oral agreement in the present case was a question for the jury to
resolve, andestimony as to that agreement was properly admitted.

Caterpillarnextcontends that testimony about Miller's agreements with two companies,
JB Sales and RCID, as improperly admitted.he estimonypresented to the jury on these
subjects addressed Miller’s relationships with third parties involved in devetbililler
couplers, JB Sales for the Mag 7 coupégrredecessor of the Bug; and RCID for the Bug.
Miller presented evideneegardingts relationship with each company and written agreements
that confirmed Miller's ownership of the intellectual property involved, dedpédact that the
agreements themselves were not produced. Caterpillar arguesstimony regarding the
agreements should not have been admitted because fislildeito show sufficient details of
either contract to establish the existence of a valid agreement.

Rule 1004 of the Federal Rules of Evidence does not require demonstration of that level
of detail before evidence of the existence of a contract may be admitted. Ratber004(a)
requires only a showing that the original is lost or destroyed by some reasothathies
proponent’s bad faith. Rule 1008 provides that, upon such showing, whether the purported

writing ever existed and whether the offered evidence of its content is accergteeations for
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the jury to decideUrban v. United StateNo. 03 C 6630, 2005 WL 1819954, at *3 (N.D. lIl.
June 9, 2005Here, KeithMiller testified to his unsuccessful efforts to locate each of the
contracts in question. (Tr. 747, 952-53.) His testimony about the contracts’ provisions was thus
admissible; whether his testimony was accurate or believable was a questian;foy.

B. Caterpillar Evidence Excluded

In addition taits arguments regardirtge evidence that Miller was permitted to
introduce, Caterpillar assettsat it is entitled to a new trial because certain gbiitsfered
evidencewas improperly excluded

First, Caterpillar claims that it was prejudildey rulings barring evidenceegarding
problems with Miller's coupler, its value, and its product support. But a substantial anfiount
evidenceof these issues was factadmitted.Robert Meng, general manager cftérpillar's
work tools division for the Americas and Asia Pacific regions when the Centerebagker was
underdevelopment, testified that Caterpillar spent more time working with Miller on its issues
than it did with all of its other suppliers combinead elaborated on issues with bulging
cylinders, castings not meeting specifications, customers not getting produotse, excessive
costs, and accident risks caused by Miller's couplers. (Tr. 3799-3800, 3812-14, 3821, 3827-28.)
Jacqui Miller, the third of Miller’s three owners, testified at length duringchess examination
about her own complaints within the company that competitors’ products werethati¢neir
coupler, that they had a bad service reputation, that Caterpillar was dedhriggation about
the Bug/Pin Grabber Plus coupler, and that Miller had problems that might makgil@ater
want to replace them as a supplier. (Tr. 3416-18, 3425, 3427-28, 3457-58, 3496-97.)

Caterpillar sought to introduce additional similar evidenagudating exhibits showing

the two companies’ communications Gaterpillar's complaints about Mille¢Dkt. No. 935.)
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To the extent thate additional evidence was offered to show (1) a legitimate business purpose
for its development of the Centeock (rather than a malicious motiyeor (2) a counterpoint to
any inference that the Miller coupler was a superior design and an attrac@pprojmiation
target, this evidence was cumulative and properly excluded. Caterpillar glss dinat
additional detdiregardingoroblems with the Miller coupler would have permitted it to
demonstrate the extent to which it collaborated with Miller in the development amehmeht of
the Pin Grabber Plus coupler. But the apparent foundation for this argsrienprensethat
Caterpillar needed to show the reasons foratiboration efforts to show their nature and
impact. The Court finds no basis for this premiseaterpillar was free to demonstrate its
contributions to the various iterations of the Pin Grabber dupler even in the absence of a
detailed showing of problems that prompted those contributions.

The Court also adheres to its ruling that an exhibit offered by Caterpillaowoits
internalresponséo Miller's accusation of misuse of itsodels wagproperly excludes
hearsayThe document was slide presentaticsuthored by Caterpillar engineering manager
Richard Oswald in response to Miller accusations that the Ceot&rcoupler improperly used
Miller’'s confidential information It expresse@®swalds view that various couplers were
basically similar, that Miller’'s coupler was not novel, and that the difiegs between the
couplers were embodied in locking mechanisms for which Miller could not claiengiiar
infringement. (CTX1401.Caterpillar argues that the exhibit fell outside the definitioneairsay
pursuant to Rule 801(d)(1)(B) of the Federal Rules of Eviddweunder Rule 801(d)(1)(B), an
out-of-court statement is excluded from the hearsay rule if (1) that statencensistent with
the declarars trial testimony; (2) the party offering that statement did so to rebutmessxor

implied charge of recent fabrication or improper motive against the deglé8athat statement
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was made before the declarant had awedbr fabrication; and (4) the declarant testifies at trial
and is subject to crosscaminationUnited States v. Foste52 F.3d 776, 787 (7th Cir. 2011).
Oswald’s presentation was created in response to Miller'sCamtierLock commentary, not
beforethe existence of a motive for fabrication. The Rule 801(d)(1)(B) exceptiorhwss t
inapplicable and the Oswald exhibit was hearsay.

Similarly, the Court finds no error in the exclusion of Caterpillar’'s preffevideo
demonstration of a coordinate measurement machine to show the possibility &f revers
engineering a coupler by automated tracing of its dimensidresvideovas rot an actual
demonstration of stephat Caterpillar took to discover the dimensions of the Miller coupler at
the time itdesignedhe CentetLock; it was instead created in preparation for litigation as a
response to Miller's expert testimony but was not disclosed as an expert opini@®2-94,
500-01.) The video was properly excluded as an opinion that had ndirhegndisclosed.

C. Jury Instructions

Caterpillar argues that the giving and the refusal of certain instructionsrmeasghat
requires a new trialA court considering a challenge to jury instructions reviews the instructions
as a whole to determine if they adequately informed the jury of the applicabRHaenix Bond
& Indem. Co. v. Bridged11 F. Supp. 2d 661, 677 (N.D. Ill. 201Zhe court examines whether
theinstructions, taken as a whole, misstated or failed to fully state thef lsay;the courmust
then determinavhether the instructions confused or misled the jury, thereby causing prejudice.
Id. (citing Aldridgev. Forest River, Inc635 F.3d 870, 876 (7th Cir. 2013an Bumble v. Wal—

Mart Stores, Inc.407 F.3d 823, 825-26 (7th Cir. 2005)).
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Caterpillar’s first argument in this vein is thhe jury received an improper instruction
on the standard for an award of exemplary damages. The jury was instructed iaraceovith
lllinois law as stated ihearning Curve Toys342 F.3dat 730:

You may award Miller exemplary damages only if Miller demonstrates that

Caterpillats acts giving rise to liability for misappropriation of trade secrets were

willful and malicious.Caterpillais acts were willful and malicious if Caterpillar

either intentionally misappropriatédiller's trade secrets or if Caterpillar

misappropriation resulted from Caterpillar's consciigsegard of Miller's rights.
Caterpillar'sreliance orMicro Data Base Syemsv. Dharma Syems 148 F.3d 649, 654 (7th
Cir. 1998), as support for a differanstructionis unpersuasive because that precedent interprets
the laws of Indiana and New Hampshire, not lllin@aterpillar also argues that ITSA
violations, by definition, are intentional acts and that the instruction giviorzes exemplary
damages for merely intentional acts, thereby improperly failing to distimgjuesaggravated
conduct warranting such damages from any other ITSA violation. But ITS&gsprns permit
a finding of misappropriation even in the absence of knowledge or intent: its telaainc
prohibition of “disclosure or use” of a trade secret without consent by a person who knew “or
had reason to know” of a duty to maintain its secrecy or limit its use. 765 ILCS 1068&/2.
given instruction followed authoritative Seventh Circuit interpretation of IKitev and did not
eliminate the distinction between threshold ITSA violations and those sufficaggravated to
trigger exemplary damages.

Caterpillarnextcontends that the failure to give its proposed instructions on the
definition of trade secrets was error requiring a new trial. It concedethéhiastruction given
accurately tracked ITSA’s statutory definition of the term “trade secfé&”ILCS 1065/2(d).

There is thus no basis to suggdstt the charge given was inaccur&et Caterpillar also

offeredand the Court refused detailed instructidescribingitems that were not properly
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considered trade secrets: readily ascertainable information; inforntisgased in patents;
publishel material; information obtained by reverse engineering; aneégelént variations of
known procedures. (Def.’s Proposed Instr. at 55-59, Dkt. No. 888.Court rejects the
assertion that the failure to give these additional instructions misled yh&gaah of the

concepts in Caterpillar’'s proffered “not a trade secret” instructidiegicaly inferredfrom the
statutory definition of what is a trade secret: information that is sufficientlgtstecderive
economic value, actual or potential, from not being generally known to other petsoeany
obtain economic value from its disclosure or use;iatite subject of efforts that are reasonable
under the circumstances to maintamsecrecy or confidentiality. The Court concludes that the
given instruction neither misled the jury nor deprived it of the proper direction fmatgsis of
the evidence. That Caterpillar’s offered instructions may have been cdéatectants of the law
did not mandate that they be given, since “a judge need not deliver instructions uigsdribi
valid legal principles.E.E.O.C. v. AutoZone, InB09 F.3d 916, 923 (7th Cir. 2016) (quoting
Gehring v. Case Corp43 F.3d 340, 343 (7th Cir. 1994)).

In its final instructionrelated argument, Caterpillar seeks a new yasled orthe
rejection of its proposed instruction listing multiple items the jury could considiatermining
whether Miller had made reasonable efforts to maintain the confidgnaélis information.
The proposed instruction listeight “mayconsider” factors: (1) the value of the information;
(2) whether the information was marked as confidential; (3) whether Miderresl its
employees to sign written confidentiality agreements; (4) whether Miller baolisked policies
and procedures for safeguarding its confidential information; (5) how widelgrMiktributed
the information to other companies or individuals; (6) whether Miller had written catifiigy

agreements with each of the companies that received its information; (7) wWiétehad
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written confidentiality agreements with companies and individuals that hacdsdodes
information; and (8) whether the information was kept under lock and key or stored on a
computer with limited access. (Def.’s Supp. Instr. at 5, Dkt. No. 954.)

In the criminal law context, the Seventh Circuit has heldttietejection of instructions
that attempt to define simple and commonly used terms such as “reasonable”igrnonged
States v. Lawsom07 F.2d 433, 442 (7th Cir. 197@Nerruledon other grounds bynited States
v. Hollinger, 553 F.2d 535 (7th Cir. 1977). That principle is readily applicable Baterpillar
cites no authority suggesting that a jury must receive instructions providing avivelafer its
analysis of the termits offered instructiorwas properly rejected
V. Caterpillar’'s Motion for Remittitur or Damages Retrial

ITSA permits recovery of damages for misappropriation in the amount of ‘tegictual
loss caused by misappropriation and the unjust enrichment caused by misappropaatgondt
taken into account in computing actual loss.” 765 ILCS 1065/4(a). If willful and madici
misappropriation exists, ITSA permits an award of exemplary damages in an ambunt
exceeding twice the compensatory award. As detailed above, the jury awaraadbRALO
million in compensatory damages and $49.7 million in exemplary damages.

The factors to be considered in reviewing a damages award includeewtinet award
was ‘monstrously excessivewhether ithad no rational connection between the award and the
evidence; anavhether itwasroughly comparable to awards made in similar caset®Zone,

Inc., 707 F.3cat 833. Caterpillar’'s assault on the compensatory award here consists primarily of

% In proposing its instruction, Caterpillar cita@€losures Inc. v. Block & Co770 F.3d 598, 60D3 (7th
Cir. 2014), andCMBB LLC v. Lockwood Mfg., In628 F. Supp. 2d 881, 884—85 (N.D. Ill. 20G8,
authority for its list of factors. Neither addressed whether a “reakoatibrts” instruction should have
been given to a jury.
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disagreement with Miller'slamagexpert about the extent to whitth profits from the Center
Lock were attributable to its use of the Miller models and argument that the mebissinenjust
enrichment should have been the amount of development costs it saved by using the Miller
models rather than the amount of profit it made from Cdrdek- salesCaterpillar does not
suggest that Miller's estimate of its Centarck sales was improperly calculatewbr does it
offer examples of other verdicts from any jurisdiction that show the presard &mbe an
outlier. Its argumentprovide no basis for disturbing the jury’s compensatory award.

Caterpillar contends that the jury’s award of the largest statutorily pgibl@ amount
was the product of passion and prejudice rather than the evidence. But a statutory cap on
damagesuggests that an award of damages at the capped maximum is not outlandish and that
the mere fact of an award in that amount does not establish its impro@rriatya v. SigmaTron
Int’l, Inc., 842 F.3d 1010, 1024 (7th Cir. 2016).
V. Miller's Motion for Judgment as a Matter of Law

The jury returned a verdict in favor of Caterpillar on its statutory ceroial
disparagement and common law defapratiounterclaims and awarded it damages of $1
million. Miller contends that there was insufficient evidence to support thesetserdic

A. Sufficiency of Evidence of Falsehood

The subject of Caterpillar's counterclaims was a January 2011 communjzaticage
sent by Miller to Caterpillar’s United States deal€@&TX151.) The package includec¢aver
letter from Keith Miller that described its manufacture of Caterpdl&ih Grabber Plus coupler,
the end othe Miller-Caterpillar coupler producticamrangement, and Caterpillar’s introduction
of the CenteiLock coupler. The letter referred to an “urgent safety isstated that the “major

issue” with the Caterpillar coupler was “its potential lack of sdfetyd warned that “in the case
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of a hydraulic malfunction or ‘loss of engagement forces’ the CAT designed cbhagléhe very
real potential of dropping a bucket or attachmenheé letter stated that Miller had “a strong
desire not to see couplers perceived as dangerous products simply becauswdels have a
poor design.” It advised that an enclosed DVD “shows exactly what can happengdout al
suggested “please don't just take our word for it, carry out the test for yowtself is
described in the DVD or in the following attachment.”

Keith Miller’s cover letter was followed by a “Coupler Test” sheet that described
recommended test procedures. Beneath a “What to look out for” heading, the sheetdcantaine
drawing of a scoop bucket attachment falling from an excavator arm and the desa@pts
“Bucket/Attachment is released from the coupler. Does not comply with EN44/4-1/
5;2006+A1;2009 and the Machinery Directive 2006/42/EC.” The aforementioned DVD included
in the communication package showed video of tests of the Miller and Caterpillar sodpler
bucket was shown falling from the Caterpillar coupler and decapitatingsidzéd dummy.
(CTX452.) A report of a third-party entity accompanied the video and detailed itsisions
that two Miller couplers met applicable regulatory stadslavhile Caterpillar’s coupler was
“deemed to be unsafe and should not be placed on the market.”

Caterpillar's supplemental counterclaim alleged that Miller's January 2011
communication package was false and misleadihg.jury found in Caterpillar’s favor on its
claim under the disparagement provisions of the lllinois Deceptive TradecPsagtt, 815
ILCS 510/2(8), which prohibits the disparagement of the goods, services, or business of another
by a false or misleading representation of fact. The statute creates a cactsgndbr injunctive
relief, not damages:edders Corp. v. Elite Classic868 F. Supp. 2d 1051, 1063-64 (S.D. Ill.

2003) ¢iting Greenberg v. United Airline§63 N.E.2d 1031, 1036-37 (lll. App. Ct. 1990)). The
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jury also found in @terpillar's favor onts common law defamation claim, which required proof
of a false statemerirasinski v. United Parcel Serv., In&30 N.E.2d 468, 471l 1988). The
jury awarded Caterpillar damages of $1 million on this clafifier argues thathe jury was not
presented with evidence sufficient to support a finding that any of the stdseimés January
2011 package to Caterpillar's dealers was false.

Miller's package stated that Caterpillar’'s Certerck coupler failed to meet a United
Kingdom safety standard referred to as “EN474;” Caterpillar asserththatatement was false.
They cite as support for this assertion a June 20, 2011 letter from an inspector witiceha of
the United Kingdom’s Health and Safety Execu(fl¢SE”) which reported that it had tested
Caterpillar’'s coupler for compliance with EN474 and that the result of thiatvees that it met
the required standard. (CTX628)response, Miller argues that the jury heard no evidence that
its accusation of nonempliance with the regulation was false when it was made in January
2011, before thélSEletter was issued.

The jury was presented with evidence {ma®2010, Miller showd HSE the results of its
own tests and the supposed failures of Caterpillar's Center-Lock coupler. (CTR4RPB3ine,
an employee of the company that conducted the demonstrations shown in the video included i
Miller's January 2011 package, reportedt tblzaring its tests with HSE resulted in “an impasse.”
(Id.) He acknowledged that the failures their tests produced relied upon the opetiatoof
switching off the hydraulics thactivated the Caterpillar coupler’'s locking mechangid that
they neded to come up with a test that showed that competitor couplers were unsafe without
operator action on the switch. Raine also advised that Miller's new tests ofttongmuplers
must be one that HSE would use in its own testing progiamnial, Keith Miller conceded that

despite Miller’'s knowledge that HSE did not consither Miller tests to be proof of the Center-
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Lock coupler’s regulatory necompliance, the company sent the January 2011 package to
Caterpillar's U.S. dealers. (Tr. 1233-36.) The video included in that package depicted the te
that HSE had rejected as proof of the Center-Lock coupler'sddibumeet safety standards; also
included was the reference to EN474 and the “Does not comply” accusation. Thixevides
sufficient to permit jury to findthat when Miller sent its package to Caterpillar dealers in
January2011, it knew that HSE had not found the Center-Lock coupler to beampliant with
its standards and also knew that the tests it was sharing with recipients ofkiduge ghd not
persuade HSE to make any such finding. This evidence and HSE'’s subsequent ¢onfihagat
the CenteiLock did comply with EN474 were sufficient to permit the jury to find that M#ler’
claim of noneompliance was knowingly false when it was matd to support a verdict for
Caterpillar on theleceptive trade practice and defamation claims.

B. Sufficiency of Evidence ofintent to Injure

Under lllinois law, a defendant who makes a false statement may nonetieldselded
from liability for defamatiorby a qualified privilegeKuwik v. Starmark Star Mktg. & Admin.,
Inc., 619 N.E.2d 129, 134-38I( 1993). Atter weighing the value of the interests served by the
speech at issugainstthe defendant’s right to be protected from falsehoods, the court may
determine that an interest in the subject of the speech warrants a heightenedbprdef
before defamation liability may be imposédl. Under the heightened burden for statements
protected by the privilege, a defendant will incur liability for defamation dilg hada direct
intention to injure another a reckless disregard of the defamed parights and of the
consequences that may result to Hisnat 135. Before trial his Court held that Miller's
statements were protected by the privilg@t. 21, 2015 Op. at 22, Dkt. No. 871.) The jury was

thereforeinstructed thait could find in Caterpillar’'s favor on its defamation claim if it fouihid
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Miller’s statements refexd to Caterpillar; (2) Millés statements represent that Caterpillar lacks
ability in its business; (3) Milles statements were false; and (4) Mikeew that its statements
were falseor recklessly disregarded whether its statements were dalsgended to injure
Caterpillar or recklessly disregarded Caterpillar's rights and the consequencesyhrasuit to
it. (Jury Instr. at 58, Dkt. No. 1020.)

Miller argues that there was no evidence of the intent to injure necessanpbsition
of liability for its statementgeven if those statementsere falsé. It asserts that its
communications about the Centasek were merely efforts to share safety concamd that no
evidence permitted the jury to find otherwise. This assertion is readilyadaterd by the record.
In an April 28, 2009 email chain between Keith, Gary, and Jacqui Miller identifiduelbsubject
line, “Cat tests . . . their coupler,” Gary Miller stated that because the ‘vaigoing to cat
dealers” he saw “little point in spding a lot on testing.” (CTX 408.) He continued, “it is still
worth seeing one work and video it dropping a bucket if switched off. This could be done by us
at very little expense full blown benchmarking test could backfire as it would give cat
enginees what they are up against” In response, Keith Miller agreed, and further elaborated,
“It will still be good to know the details and faas all our competitors.” He continued, “We do
not need to share this with Cat or anyone else if we don’'t want, knowledge is power.” A
December 29, 2009 email message from Keith Miller to Gary and Jacqui Millmeckete “the
Cat attack” and Miller’s need for an American marketing campaign. (CTX #B@.message
further stated, “We need a bucket to be droppedmarican soil.” Another message from Keith
Miller to his siblings, dated May 1, 2010, said, “If we can get the HSE to test therrat loek
coupler and it fails this would be the best ever out come for us and our position with Cat. Can we

influence thg?” (CTX 195.)
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This evidence was sufficient &dlow the jury to discredit Miller's claims that its
communication was prompted by safety concerns and to support a findirtgmasinstead
motivated by a desire to harm the reputation of the Céwtek-coupler—either as a means of
prompting Caterpillar to resume purchases of Miller couplers or to diministrésteveness as
a competitive product.

C. Sufficiency of Evidence of Imminent Injury

Caterpillar’s statutory disparagement claim providesripnctive relief rather than a
damages remedwpnd Miller argues that Caterpillar offered no proof of imminent harm that
would warrant equitable relief. In response, Caterpillar identifies evedinat,even after the
filing of the present action, Mér continued to distribute the thiphrty report thatoncluded
that Miller couplers met applicable regulatory standardi¢e the Caterpillar coupler was
“unsafe and should not be placed on the market.” (CTX150.) Miller’'s reply does not digpute t
assetion. Thus, theCourt concludes that Caterpillar offered sufficient evidence to justify
injunctive relief.

D. Effect of Verdict on Caterpillar's Lanham Act Claim

The jury found for Miller on Caterpillar's Lanham Act claim. Miller contend# this
finding dictates a finding in its favor on Caterpillar’'s counterclaim for comniercia
disparagement under the lllinois Deceptive Trade Practices Act. In sybploitargument
Miller cites precedent holding that such statutory claims are to be resolssmbidance with
Lanham Act claimsSeeManley v. Boat/U.S., Inc75 F. Supp. 3d 848, 853 (N.D. Ill. 2014);
Desmond v. Chicago Boxed Beef Distrib., |1821 F. Supp. 2d 872, 884 (N.D. Ill. 2013). But
the cited authorities only equated the Lanham Actllindis claims for purposes of the legal

inquiry to be conducted at the pleading dismissal stage when the same fagjatibakeserved
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as the basis for each cause of action. Neither court suggestdidkivetween the two causes of
action would permit a jury verdict on one claim to be invalidated because of a decision on the
other. This Court’s own research has revealed no support for this premise, and the Court furthe
observes that the elements of the two claims differ to such a dégrgénstr.at46, 52, Dkt.
No. 102(Q thatno such support can be readily imagined. The Court therefore rejects Miller's
argument that the Lanham Act verdict mandates vacation of the commerciahgéespant
claim.

E. Damages Award

Miller argues that the evidencetaal showed that its January 2011 communication, even
if defamatory, could not be consideneel sedefamation that relieved Caterpillar of the burden
to proveactual damages the Court has previously ruled, Miller's statements about the unsafe
natureof the CentetLock coupler imply Caterpillar’s lack of ability in its business, a category
recognized by lllinois law as defamatqgr se. Green v. Roge&17 N.E.2d 450, 459 (lll.
2009). Caterpillar was not required to present evidence of actual damage

Miller next contends that the jury’s $1 million award is excessive and must bededuc
The Seventh Circuit, interpreting lllinois law, has held that jury awardseiosedefamation
claims—though inherently speculative because of the absence of any requirement of proof of
damages-are entitled to some deferernmeat cannot rise to a level that would be considered
substantialRepublic Tobacco Co. v. N. Atl. Trading C881 F.3d 717, 734 (7th Cir. 20040
Republic Tobaccahe court held that an awanfl$1 million was appropriate for defamatory
statements made by the defendant in two letters to custdoheas721.This award was entered
despite the lack of evidence of actual loss and despite the fact that the defaratdorgrs

were made to a “relatively limited audienc#die defendant’s customers and potential customers.
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Id. at 734. Following the lead d¢iie Seventh Circuit’'s approach Republic Tobaccahe Court
will not disturb the jury’s $1 milliorawardhere

F. Modification of Judgment Order

Miller asks that the Court’s final judgment order include a more detailed explaoétio
the jury’s verdicts than the preliminary order. (Dkt. No. 1018.) Caterpillar does et dmjit
proposes a different form of final order. (Def.’s Resp. at 14, n.3, Dkt. No. 1037.) Miller's motion
is granted to the extent that it requests modification; the language ofuhts@ioal judgment
order shall be modified to take into account the submissions of both parties.

CONCLUSION

For the reasons detailed above, Caterpillar's motion (Dkt. No. 1032) is deftilieds
motion (Dkt. No. 1034) is granted to the extent thaeeks clarification of the Court’s final
judgment order and is otherwise denied.

ENTERED:

Dated: March 31, 2017

Andrea R. Wood
United States District Judge

30



