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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOCTOR'’S DATA, INC,
Plaintiff,
V. No. 10C 03795
STEPHEN J. BARRETT, M.D., NATIONAL

COUNCIL AGAINSTHEALTH FRAUD,
INC., and QUACKWATCH, INC.,

Judge John J. Tharp, Jr.

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

The plaintiff, Doctor’s Data, Inc. (“DDI”),bringsa claim undeg 43 of the Lanham Act,
15 U.S.C.8 1125,as well as state laslaimsfor defamationandrelated tortsagainstStephen J.
Barrett, M.D. (“Barrett”), the National Council Against Health Fraud, IftNCAHF"), and
Quackwatch, Inc(“Quackwatch”).This opinion addresses DDI's motidar partial summary
judgment {(PMSJ,” Dkt. 242)andthe defendants’ motion for summary judgment on all counts
(“DMSJ,” Dkt. 248)* For the reasonstated belowthe Court denies DDI's motion for partial
summary judgment, grants the defendants’ motion for summary judgment in partnasitde

defendants’ motion for summajydgment in part.

! In addition, thedefendantshave filedfour Daubert motions to bar the testimony of
DDI's experts (Dkts. 232, 233, 234, and 237), and D&3 filed its owrDaubertmotion to bar
certain opinions of the defendants’ expert (Dkt. 233)e Court does not now address the
Daubertmotions because ruling on the motions wouldaftgctthe Court’'s summary judgment
rulings and becausthose rulingsmay mootvariousaspects of the challenged opinicarsl may
affect the settlement posture of the casecordingly, the Court dismisses the pendDaubert
motions without prejudice. The parties will have the opportunity to modify the motions, if
necessary, and refieome or all of them following evaluation of the summary judgment rulings
andfurther discussion with the Court in the status hearing to be scheduled followisgubade
of this opinion.
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BACKGROUND

Pursuant to Rule 56, a court shall grant summary judgment rintheng party shows
“that there is no genuine dispute as to any material fact and that thentmsventitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). On a motion for summary judgment, the
Court construes all genuinely disputed facts in the light most favorable to the honmawng pa
and draws all reasonable inferences in that party’s f&awtt v. Harris 550 U.S. 372, 3780
(2007); Majors v. Gen. Elec. Cp.714 F.3d 527, 532 (7th Cir. 2013)he facts in this
background section, and tlerther details that will subsequently be introduced as needed,
primarily drawn from the undisputed (or not properly disputed) facts in the pdrbeal Rule
56.1 satements and responseSee generallBenske v. Sybase, In688 F.3d 501, 503 n(¥th
Cir. 2009) (party must cite to evidence that directly contradicts opponent'si@sseto
demonstrate a genuine fact dispuank Leumi Ldsrael, B.M. v. Leg928 F.2d 232, 237 (7th
Cir. 1991) (“[T]he nonmovant in a summary judgment action mayesiton general denials or
lack of knowledge .. to contest the movant’s evidenceOxtega v. Chi. Pub. Sch. of the Bd. of

Educ, No. 11 C 8477, 2015 WL 4036016, at *2 (N.D. Ill. June 30, 2015) (responses that claim

2 The parties’Local Rule 56.1 filingsare as followsDDI's Statement of Undisputed
Material Facts (“PSOF”), Dkt. 244; Defendants’ Response to PSOF (“Resp.QB"R Pkt.
269, at 129; Defendants’ Statemeat Additional Undisputed Material Facts (“DSOAF”), Dkt.
269, at 2932; Defendants’ Statement of Undisputed Material Facts (“DSOF”), Dkt. 250sDDI
Response to DSOF (“Resp. to DSOF”), Dkt. 273, &; DDI's Statement of Additional
Undisputed Material Facts (“PSOAF"), Dkt. 273, at29) Defendants’ Response to PSOAF
(“Resp. to PSOAF”), Dkt. 293. DDI argues that the Court should deny the defendants’ motion
for summary judgment because the defendants’ statement of facts doemfeomncwith the
requiremerg of Local Rule 56.1SeeResp. to DMSJ, Dkt. 274, at 6. Similarly, the defendants
object to DDI's statements of facts as violating Local Rule S&eg&Resp. to PSOF, Dkt. 269, at
1; Resp. to PSOAF, Dkt. 293, at21 Although the parties’ statements of facts are not fully
compliant with Local Rule 56.1, the Court declines to deny the summary judgment nastions
that basisTo the extent any portions of the statements of facts are materialongaliant with
Local Rule 56.1 (or Fed. R. Civ. P. 56), the Court will disregard those portions.



“insufficient knowledge” or otherwgie “neither admit nor deny” certain statements of facts are
insufficient to create a genuine dispute).

The plaintiff, DDI, is a clinical laboratory that i®rganized as a corporation under
Nevada law and has its principal place of business in lllig@sDSOF, Dkt. 29, 1 4;,PSOAF,
Dkt. 273, at 12§ 12; Third Amended Complaint (the “Complaint” or “TAC"), Dkt. 22443
DDI’s business involveanalyzingurine,blood, and other samples for heattire practitioners.
One of the tests that DDI performs igsthned to assess the levelshehvymetalspresent in a
patient’s urine. For this test,hpsicians submit urinesamples to DDI which areeither
“provoked” or “non-provoked? a provoked sample is onthe physiciancollecs after
administeing a “chelating agerit which temporarily increasethe patient’s excretion of heavy
metals.DDI usesthe samdorm to report thetestresults for both provoked and npnovoked
samplesSeeDSOF, Dkt. 250§ 4; PSOAF, Dkt. 273, at 124, 1 1214, 19, 23see alsdMSJ
Mem., Dkt. 249, at 2; Resp. to DMSJ, Dkt. 274, &&e generall§ex. 56 to DSOF, Dkt. 2739
at 23 (explaining the effects of chelatiamn metal levels in urine The formreportsthe heavy
metal leveldn the patient’s uringlists “reference ranges” dfypical heavymetal levels in non
provoked samples, and graphically classigash ofthe patient’'s levels as “within reference
range,” “elevated,” or “very elevatediased on those negrovoked reference rangeSeePl.’s
DMSJ Ex. 11, Dkt. 2721 (blank DDI report form); Ex. 11 to PSOF, Dkt. 244 (DDI report

form with sample entries); Ex. 3.15 to DSOF, Dkt. - 2%) at 2 &rticle displaying a DDI report

® Pincite citations for court documents cited in this opinion generally refer to the
documents’ internal pagination or paragraph numbering; where such information is nigt clea
provided, the pincites refer to the CM/ECF page numbers.



form for a patient’'s provoked sampleee alsoPSOAF, Dkt. 273, at 134, M 21-22; RISJ
Mem, Dkt. 243, at 6-7, 10; DMSJ Mem., Dkt. 249, at 2-3.

DefendantBarrett is a retired psychiatrist wlnovns and operatesumerous health care
consumer advocacy websitesincluding www.quackwatch.com, www.quackwatch.org,
www.ncahf.com, www.ncahf.orgwww.casewatch.org, anavww.autismwatch.org he has
criticized heavy metal urine testing and DDI’s report form as \websites and related email
listservs SeeDSOF, Dkt. 250, 11, 4, DMSJ Mem., Dkt. 249, at;JAnswer toTAC, Dkt. 225,
119, 16, 26-28Defendand NCAHF and Quackwatchwere notfor-profit corporationsthat
focused on healtltare consumer advocagcyNCAHF dissolved after the instigation of this
lawsuit, while Quackwatch dissolvetbefore the case beganNCAHF was organized under
California law and headquartered in California, wh@riackwatch was organized under
Pennsylvania law and had its principal place of business in Pennsyl8aeRSOF, Dkt. 250,
19 2-3;PSOAF, Dkt. 273, al0-12, ¥, 7, 10 Answer toTAC, Dkt. 225, 910, 14 Barrett
resides in, and is a citizen of, North CaroliBaeAnswer toTAC, Dkt. 225, {1 7-8.

DDI suedBarrett, NCAHF, and Quackwatach June 2010, alleginthat the defendants
disseminatd misleading and defamatory statemeait®ut DD] as exemplifiedn seven articles
included withthe complaint SeeOriginal Complaint, Dkt. 1DDI eventually filed a Second
Amended Complaint (“SAC Dkt. 24) which appended the same seven articles and contained
the following counts: restraint of trade, deceptive business practices, and tadklimzon
under the Lanham Act (Count I); trademark dilution under the lllinois Trademaiktfign

and Protectin Act (“ITRPA”), 765 ILCS 1036/65(a) (Count IlI); unfair competition under the

* Although some of the portions of DDI's statement of additional facts thatitatkin
this paragraph rely for support on the opinions of DDI experts who are the target ofgpendin
Daubertmotions, the defendants do not dispute (or propidgute) the relevant aspects of the
cited factual statements.



lllinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS 505/2 (Qpunt |
unfair competition under the lllinois Uniform Deceptive Trade Practicds &6 ILCS 50/2
(Count IV); defamatiomper se(Count V); defamatiomper quod(Count VI); tortious interference
(Count VII); fraud (Count VIII); civil conspiracy (Count IX); corporate o#r and board
member personal liability (Count X); and “injunctive relief’ (CoXi}. The defendants filed an
answer tathe SAC assertin@ffirmative defenses based on the lllinois statute of limitations for
defamation actions and the doctrine of lachBee Answer to SAC, Dkt. 25, at 3%0.
Subsequently, the defendants moved to disrtheSAC. SeeMtn. to Dismiss SAC, Dkt. 38.

In November 2011, Judge Chang (who was then presiding in this case) granted the
defendants'motion to dismissthe SACin part He dismis&d Count Ito the extent it stated a
claim for false advertisingnddismissedCounts 11,1V, VI, VIII and Xlin their entirety Counts
I, V, VI, IX, and X survived infull, while Count | survived “solely with respect to the
trademark dilution claim undeg 43(c)” Mem. Op., Dkt. 85, at 2@7. Discoveryon the
remaining countdegan in December 20f During discovery,DDI identified a numberof
additional publicationdy the defendantthat allegedy contained misleading and defamatory
statements about DDBeeDDI's First Supplementalnterrogatory Responsg$First Supp.
Resp.”) Dkt. 273-58 DDI's SecondSupplemental InterrogatoriResponseg”Second Supp.
Resp’), Dkt. 2941.° DDI also produceghewinformationrelating todamagesin light of which

the Court granted DDEkave to fileanotheramended @mplaint to reinstata revised version of

® In June 2012, while discovery was proceeding, the case was reassigned to this Court’s
docket.

® DDI updated its interrogatory responses pursuant to an order by Judge Change which
directed DD to “supplement [its] interrogatory answers by identifying each and ellegedly
defamatory statement, and doing so without incorporating by reference somelatharent
that has statements that are not alleged to be defamatory.” 5/9/12 Order, Dkt. 121.



its defamatiorper quodclaim (Count M). Seel1/20/130rder, Dkt. 223;see alsoMem. Op,
Dkt. 85, at 20 (dismissing Count VI for failure to plead special damages).

DDI filed the TAC in November 2013 In addition to including Count Vias
contemplated byhe Court’s orderDDI included three of thetherdismissedcounts(Counts lll,
IV, and VIII) in order to “preserve [its] appellate rightsith respect to those couniBAC, Dkt.
224,at 22n.18, 26 n.1934 n.20. As discussed in further detail bel®@I alsoincluded Count |
without acknowledgingthe partial dismissal of that count oevising its text in light of that
dismissal SeeTAC, Dkt. 224, at16-19.The Complaint thupurports tgoresent active claims for
violating the Lanham Ac{Count I} trademark dilution unddiTRPA (Count Il); defamatiorper
se (Count V) defamationper quod (Count VI), tortious interference (Count VIl)civil
conspiracy (Count 1X)and corporate officer and board member personal liability (Coufit X).
The defendants answered he&C in December 2013 and asserted affirmative defenses based on
the statute of limitations and the doctrine of lacfassthey had in their answer to the SASee

Answer to TAC, Dkt. 225, at 41-42.

” Although the current Complaint discusses the same seven articles referetizegrior
complaints and states that those articles are attached as Exhibits A throudhl @id Dnhot
actually include those exhibits with its filing. The exhibits are, éxmv, included with all three
previous complaints, as well as many of the parties’ summary judgment filinggaBerof
reference, the Court will cite the versions of the articles included as &xAiltihrough G to the
Second Amended Complaint (Dkts.-24through 247), and will refer to those articles as
“Article A,” “Article B,” “Article C,” “Article D,” “Article E,” “Article F,” and “Ar ticle G,”
respectively. In addition, although DDI identified a number of additionabetlly defamatory
publicationsduring discovery, the Complaint does not include or specifically reference those
newly identified publications. The parties’ summary judgment filings haveettettiose
publications as at issue in this litigation, however, and the Court will follow suit.

® The Court has subject matter jurisdiction of the Lanham Act claim under 28 U.S.C.
81331 and subject matter jurisdiction of the remaining claims under 28 U.33328&) and
1367(a).



DDI has nowfiled a motionfor summary judgmentn its defamatiorper seclaim and
the defendantsassertedaffirmative defenseg¢Dkt. 242),while the defendants havaovedfor
summary judgment on ghendingclaims(Dkt. 248).

DISCUSSION

A. Defendants’Motion for Summary Judgment—Count | (Lanham Act)

As noted above, Judge Chang®11 memorandum opinidn this caseadismissed Count
| of the SACto the extent it stated a claim for false advertisMgm. Op., Dkt. 85, at 14The
court began byanalyzingDDI's allegationsand determinng that Count | appeared tassert
claimsbased ortwo of the fourmain categories of unfair competition claims un@3 of the
Lanham Ac¢: false advertising unde§ 43(a) andtrademark dilution undeg 43(c). Mem. Op.,
Dkt. 85, at 910. With respect to the false advertising clairne tourt ruled that DDI lacked
standingand could noproceedon that claim. Mem. Op., Dkt. 85, at 14s for the trademark
dilution claim, thecourt foundthat the allegations in support of the claim were “scarce” but were
“sufficient to put [the defendants] on notiad theclaim, so DDI could proceed with Count | on
that basis. Mem. Op., Dkt. 8&t 1417.In summarizing itsulings thecourt reiterated thaftthe
Lanham Act claim survives solely with respect to the trademark dilution claim §nti(c).”
Mem. Op., Dkt. 85at 27.

DespiteJudge Chang'slear statements on this maft&®DI's current Complaint and
summary judgment filings doot acknowledgethat Count | has been limited to trademark
dilution. See, e.g.TAC, Dkt. 224, at 1619 (labeling Count | asRestraint of Trade, Deceptive
Business Practices and Tradename Dilution under Lanham; RSPF, Dkt. 2449 11. The
defendants id not overlookthe murt’'s 2011 ruling however,and accordinglytheir summary

judgmentopening brieftreas Count | aspresentinga claimonly for trademark dilution under



8 43(c).SeeDMSJ Mem., Dkt. 249, at 40. In its response, BlAifies for thefirst timethat it is

not claiming trademark dilution under 8§ 43(c) tie Lanham Acgtand that Count I iglirected
solely at false advertising undgrd3(a) ofthe Lanham ActSeeResp. to DMSJ, Dkt. 274, a1
(“DDI's third amended complaint quote@ 43(a] as the basis for its claininexplicably,
Defendants argue summary judgment is appropriate because DDI cannot preleentngs of a
violation of [843(c)]. ... DDI has not proceeded on this statutory basis.”). Given the
allegations of theComplaint and Judge Chang’s prior ruling, there is nothing “inexplicable”
about the fact that the defendsinnhotion is directed a8 43(c), but putting DDI's misplaced
indignation aside, the Court construes DDI’'s statemenitss response briehs a maon to
voluntarily dismiss Count | to the extentcéin be reado state arademark dilutiorclaim under
§43(c), and grants that motioBee generallfred. R. Civ. P. 41(a)(2Accordingly, since Count

| has already been dismissed except to the eittstdtal a trademark dilution clainCount | is
now dismissed in its entiretywith prejudice and the defendants’ motion for summary judgment
on Count | is denied as moot.

B. Defendants’Motion for Summary Judgment—Count Il (Trademark Dilution
Under ITRPA)

Although DDI does not advancectim for trademark dilutiomnderthe Lanham Agtit
doesseek to hold the defendants liable for trademark dilutimster ITRPA which provides that
the owner of a mark which is famous in lllinois is entitled to relief “againsthengierson's
commercial use of a mark or tradename, if the.useauses dilution of the distinctive quality of

the mark.” 765 ILCS 1036/65(8)Dilution of a trademark’s distinctiveneggnerallyoccus

® Claims for trademark dilution under ITRPA are very similar to fedemdemark
dilution claims under 83(c) of the Lanham AcBeel5 U.S.C. 81125(c)(1) (entitling the owner
of a famous mark to relief against another person’s “use of a mark or trade neomenmerce
that is likely to cause dilution by blurring or dilutidy tarnishment of the famous marksge
alsoManley v. Boat/U.S., Inc75 F. Supp. 3d 848, 855 (N.D. lll. 2014) (describing ITRPA and



when consumerare led tanistakenly associate thaintiff’s famousmark with the defendars
inferior productor service or whena famousmark appears on different goodsidservices and
thereforeno longer serves as a unique identifier of the plaistifroduct or servic&eeEli Lilly
& Co. v. Natural Answers, Inc233 F.3d 456, 466 (7th C2000) see alsdll. High Sch. Ass
v. GTE Vantage Inc.99 F.3d 244, 247 (7th Cir. 1996as amended(Dec. 3, 1996)
(“[A ntidilution statutefprotect the trademark owner from the erosion of the distinctiveness and
prestige of a trademark caused by the sale of other goods or services arglen¢hname (for
example, the use oTiffany & Co.” as the namef a hamburger stand, or simply a proliferation
of borrowings that . . are so numerous as to deprive the mark of its distinctiveness and hence
impact). .. ”). To succeed on a trademark dilution claim, “proof of actual dilution is required,
either through survey, financial, or circumstantial eviden&eillivan v. CBS Corp.385 F.3d
772, 779 (7th Cir. 2004}

DDI contends that Barrett's webstare commerciain nature and thathe defendants
violated ITRPA by referencingDoctor's Data” in the challengedpublications and including

DDI's logo on the first page of one of the publicatioBeePSOAF, Dkt. 273, at 10,2 (“Barrett

Lanham Act trademark dilution claims as similarpp Tobacco, L.P. v. Midwestern Cash &
Carry, LLC, No. 11 C 4460, 2014 WL 243431, at *8 (N.D. lll. Jan. 22, 2014) (same). But there
are some notable differences between the statutes, including that the LacthamhyAequires a
likelihood of dilution and that ITRPA only requires the mark to be famaudlinois. See Top
Tobaccg 2014 WL 243431, at *8 n.5 (noting that ITRPA requires actual dilution but the Lanham
Act does not);Arcadia Grp. Brands Ltd. v. Studio Moderna,o. 10 C 7790, 2011 WL
3584469, at *3 (N.D. Ill. Aug. 15, 2011) (finding allegations of fame thaewsefficient for a
Lanham Act trademark dilution claim to also be sufficient for ITRPA’s “famioudlinois”
standard)Compare765 ILCS 1036/65(a)yith 15 U.S.C. 81125(c)(1).See Top Tobac¢c@014

WL 243431, at *8 n.5 (noting that ITRPA requires actual dilution but the Lanham Act does not).

19 Although the defendants argue that “[a] fundamental element not provable in DDI's
causes of action is damages” and that “the lack of provable damages is central to all allege
causes of action, except defamatpmn se” DMSJ Mem., Dkt. 249, at 32, damages are not one
of the elements of an ITRPA trademark dilution claim. Evidence of finanaiaades can,
however, be used to establish the “proof of actual dilution” element of such a &aan.
Sullivan 385 F.3d at 779.



. .. entices readers of his blogs to send him donations”); PSOAF, Dkt. 273,faI®@T,DDI’'s
trademark is prominently displayed in [Article A] and all of its countlespuldications,
revisions, and hyperlink; Resp. to DMSJ, Dkt. 274t 37 ([ Article A] prominently displays
on its first page DDI's trademark and naihgsee alsdarAC, Dkt. 224, at 211 64 (alleging that
the defendants have diluted DDI’s “trade name and tradematky plastering Plaintiff's name
on their websites and connecting Plaintiff's name to false and outrageousestatemfor their
own financial gain”) The defendants arguikat summary judgmendn theTRPA claim is
appropriate becaus@) DDI has not established th#te defendants’ use of the trademarks
causeddilution; (2) DDI has not establishethat its trademarks are famouand (3) the
defendants’ use of the trademarks was within the context of news reporting anerdanym
which is not actionable under ITRPAge765 ILCS 1036/65(b)DMSJ, Dkt. 248, at 3DMSJ
Mem., Dkt. 249, at 40-43.

The Court agrees that DDI has failed to presaidticient evidence ofdilution of the
distinctiveness ofits trademarksto withstand summary judgmenDDI has provided no
indication that any of thehallengedpublicationsled readers to confuse DDI with a different
testing laboratory or to associate DDI's name or logo with another type of productioe da
responding to the defendants’ argumamtgarding dilution DDI has pointed only to the fact
that (1) Article A contains DDI's logo and namand (2)the report by DDI's damages<pert
Roger Grabowskistatel “DDI's Elemental Testing business unit was significantly harmed and
DDI's trademark value was dilutgdResp. to DMSJ, Dkt. 274, at 3PSOAF, Dkt.273,
11 70, 76see alsaGrabowski Report=x. 4 to DSOFR Dkt. 2512, at 15 The inclusion oDDI’s
logo and namén Article A is evidencehat the defendantssedDDI’s trademarks, but it does

not demonstratehat their actionsdiluted those trademarksAnd the #gle referencein

10



Grabowski's 34pageexpert report to “trademark valtieunaccompanied bgny discussionof
that conceptor anybreakdown of damagesstimated to béraceableto trademark dilutionis
insufficient to raise a genuine issue of material fact on this quéestioh.Sullivan 385 F.3d at
779 (affirming summary judgment for defendant where plaintiff “failed togoteany evidence
of actual dilution” on ITRPA and Lanham Act trademark tido claims);Games Workshop Ltd.
v. Chapterhouse Studios, LL8o. 10 C 8103, 2012 WL 5949105, at *18 (N.D. Ill. Nov. 27,
2012) (granting summary judgment on an ITRPA trademark dilution claim whengifplailed
to present any evidence that defendaliluted [plaintiff’'s] marks through its use of them”).
Taken togetherthe allegations ancevidencepertaining toCount Il may suggesttha
DDI's reputation waslamagedoy the defendantaise of its trademarkand thatDDI suffered
financially as a resulof that reputational damagBut causing consumers think less highlyof
a trademarkedproduct or service—even if accomplished through false or misleading
statements-is not equivalent todiluting the distinctiveness ofhat product or service
Allegations solely of the former naturgoint notto trademark dilution but to defamati@md
other similarclaims; thoseclaims are discussed belovAccordingly, simmary judgmenbn
Count Ilis appropriatdbecausedDI hasnot sufficienly establisked thatthe defendants’ use of
DDI's logo and name hatiluted thoserademarks?

C. Defendants’Motion for Summary Judgment—Count V (Defamation Per Se) and
Count VI (Defamation Per Quod)

During discovery, DDI identified 85 allegedly defamatory statements thia published

by one or more othe defendantsSeeFirst Supp. RespDkt. 27358 (identifying 51 defamatory

X In light of this finding, the Court's analysis of Count Il is not dependent on the
outcome of the defendantSaubertmotion to bar Grabowski’'s testimony (Dkt. 232).

12 Given this finding, it is unnecessary to address the defendants’ alterpateeats that
DDI's trademarks are not famous and that defendants’ use of the trademarksthuashe
context of news reporting and commentary.

11



statements)Second Supp. RespDkt. 2941 (revising information aboutseveral previously
identified statmentsand adding additional statementfor a total of 85statements'® DDI
asserts that all 85 statements are actionable both as defarpatiase (Count V) and as
defamationper quod(Count VI). See e.g, Resp. to DMSJ, Dkt. 274, at 33 (stating that
defendants’ “numerous websites and other publications are subsumed in [thgjer quod
count”);, Second Supp. Reskt. 2941, at 79 (indicating thatall 85 statements identifieds
defamatoryare alleged to be defamatopgr s§. The defendantseeksummary judgment on
both of DDI'sdefamation claimsvith respect to all 85 statemerifs.

“A defamatory statement is a statement that harfparéy’s] reputation to the extent it
lowers the[party] in the eyes of the community or deters the community from associating with
[the party]” Green v. Roger234 Ill. 2d 478, 491, 917 N.E.2d 450, 459 (200®)tably, “[t]he
republisher of a defamatory statemdntiginally] made by another is himself liable for
defamation even if he gives the originator's nanirénnan v. Kadner351 Ill. App.3d 963,
970, 814 N.E.2d 951, 959 (200&iting Owens v. CBS Inc173 Ill. App. 3d 977, 994, 527
N.E.2d 1296, 1308 (1988)3ee alsdRestatement (Second) of Tog&78 (1977)Under lllinois

law, the elements of a defamation claim for bp#r quodand per seactions are “that the

31n its interrogatory response3plI labeled each statement with a letter identifeeg(
“a,” “b,” “c,” “aa,” “aaa,” “aaaa,” etc.). The Court will therefore refer to the statemienttheir
respective letter identifiers, as the parties did in their briefs. Although’'sD&econd
supplenental responses contained 86 letter identifiers (ending with “hhhh”), DDI ionatly
left statement “aa” blankseeDDI's Second Supp. Resp., Dkt. 294 at 2, so there are actually
only 85 statements at issue. In addition, although DDI’s initial interrogaésponses identified
two allegedly defamatory statements in Article $8¢lnitial Interrogatory Responses (“Initial
Resp.”), Dkt. 262, at 5 (identifying statements (k) and (q)), DDI supplemental interrogatory
responses superseded its initial responses and did not identify any allegtdhatdey
statements in Article G. Accordingly, that article is no longer at issue for gespaf DDI's
defamation claims.

4 DDI's motion for partial summary judgment on Count V is addressed in Section D,
infra.

12



defendant made a false statement about the plaintiff, that the defendantrmadariaileged
publication of that statement to a third party, and that this publication caused dartages
234 1ll. 2dat 491, 917 N.E.2d at59; see alsdKapotas v. Better Gov’'t Ass’2015 IL App (1st)
140534, § 34, 30 N.E.3d 572, 588 (explaining that although “substantial truth” is an
affirmative defense to defamation, the lllinois Supreme Court has repeagddiifalsity to be an
element ofuch aclaim, such that it is plaintiff's burden to plead and establish lack of tftith).
Thetwo types of defamationlaims differ only with respect to the plaintiff's burden to
plead and prove damagds. a defamatiorper seaction, damageo a corporate plaintiffis
presumed if the statement imputes the commission of a criminal offense, impugtenh#'s

competence or integrity, or otherwise prejudices the plaintiff inlisiness® SeeNeuros Co. v.

15 Despite the fact that lllinois courts generally refer to “an unprivilegedigaitain”
when setting out the elements of a defamation claim, privilege is treated as arataféir
defense in lllinois defamation actiorfSeeGarrido v. Arena 2013 IL App(1st) 120466, | 25
n.2, 993 N.E.2d 488, 498 n.2 (explaining this “quirk” of lllinois defamation la&g also
Vasarhelyi v. VasarhelyiNo. 09 C 2440, 2010 WL 1474652, at *3 (N.D. Ill. Apr. 7, 2010);
Anderson v. Bea¢i386 Ill. App. 3d 246, 2449, 897 N.E.2d 361, 365 (2008). Thus, at the
pleading stagea plaintiff is not required to plead facts demonstrating that a statement is
unprivileged,and at the summary judgment stage the defendant has the burden of establishing
that a privilege applies. The plaif, however, has the burden of establishing abuseoof
exceptions tpany applicable defamation privilegeSeePhillips v. Quality Terminal Servs.,
LLC, 855 F. Supp. 2d 764, 790 (N.D. Ill. 201%arrido, 2013 IL App (1st) 120466, { 25 n.2,
993 N.E.2d488 at 498 n.2Perik v. JP Morgan Chase Bank, U.S.A., NZQ11 IL App (1st)
093088Y, 1 53;Anderson 386 Ill. App. 3d at 251, 897 N.E.2d at 368ég alsdray v. Clements
700 F.3d 993, 1007 (7th Cir. 2012) (party arguing that exception to affirntdfease applies
has burden to prove exceptio@ostello v. Grundon651 F.3d 614, 630 (7th Cir. 2011) (same).
See generallyaouini v. CLM Freight Lines, Inc586 F.3d 473, 475 (7th Cir. 2009) (defendant
has burden of proof on affirmative defenses atreany judgment)PNC Bank, N.A. v. Chi. Title
Land Trust Cq.No. 11 C 5393, 2012 WL 1660637, at *1 (N.D. lll. May 11, 2012) (same).

% |In a defamatiorper seaction brought by an individual, damage is presumed for five
categories of statements:

(1) statements imputing the commission of a crime; (2) statements
imputing infection with a loathsome communicable disease; (3)
statements imputing an inability to perform or want of integrity in

performing employment duties; (4) statements imputing a lack of
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KTurbo, Inc, 698 F.3d 514, 519 (7th Cir. 201&epublic Tobacco, L.P. v. N. Atl. Trading Co.
254 F. Supp. 2d 985, 998-99 & n.16 (N.D. lll. 2008)a defamatiomper quodaction,damage to
the plaintiff s reputation is not presumed and the plaintiff must plead and gppeceél damages.
Tuite v. Corbitt 224 1ll. 2d 490, 501, 866 N.E.2d 114, 121 (20&®e alsdmperial Apparel,
Ltd. v. Cosm Designer Direct, In¢.227 lll. 2d 381, 390, 882 N.E.2d 1011, 1018 (2008)
(“special damages [arattual damages of a pecuniary nature”

A number of affirmative defenses apply lioth defamationper seand defamatiorper
guodclaimsunder lllinois law. atements that do not contain verifiable faetich aghetorical
hyperbole oropinions—are not actionable as defamatipit is a question of lawwhether a
statemenits factual in natureMadison v. Frazier539 F.3d 646, 654 (7th Cir. 2008).addition,

a statement thats not technically true in every respect hat“substantially true”’does not
constitutedefamation this is a question fortrial unless no reasonable jury could fitlat
substantial truth was not establish€&dobal Relief Found., Inc. v. N.Y. Times (380 F.3d 973,
982 987 (7th Cir. 2004).Further, satements that are privilegesnnot support a defamation
claim. Solaia Tech., LLC v. Specialty Publ’'g C821 Ill. 2d 558, 585 852 N.E.2d825, 839
(2006).As relevant herethe fair report privilege protects publication of defamatory statements
in a report of an official proceedingrovided that th report is “complete and accurate”isfa

fair abridgement” of the proceeding; is generallya question of law whether tHair report

privilege applies. Id. at 585, 588, 852 N.E.2d at 842, 848e alsdViissner v. Clifforg 393 IIlI.

ability or that otherwise prejudice a person in his or her profession
or business; and (5) statements imputing adultery or fornication.

Tuite v. Corbitf 224 1ll. 2d 490, 501, 866 N.E.2d 114, 121 (2006).

7 Since the availability of the fair report privilege hinges not on the reportatissbut
on the accuracy and fairness of the report, the privilege applies regafdigssther the reporter
is part of the established preSee, e.g.Missner v. Cliffod, 393 Ill. App. 3d 751, 761, 914
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App. 3d 751, 763, 914 N.E.2d 540, 551 (20Q8yicating thatapplicability of a privilege is
ordinarily aquestion of law, unleghere arggenuine issues of material fgcBolaia Tech., LLC
v. Specialty Pub. Cp357 Ill. App. 3d 1, 7, 826 N.E.2d 1208, 1213 (2009)he question of
whether a publication is privileged under the fair report privilege is giyper question of law,
particularly where there is no dispute about the content of the document on which the publication
is based), rev'd in part 221 Ill. 2d 558, 852 N.E.2d 825 (2006)nally, defamation claims are
subject toa oneyear statute of limitation35 ILCS 5/13201. Basedon the single publication
rule, codified at740 ILCS 165thatstatute of limitationdegins to rurwhenthe communication
containing the defamatory statements is fipstblished it is not restarted bysubsequent
distributionsof the original communicatn. SeePippen v. NBCUniversal Media, LL.C34 F.3d
610, 615-16 (7th Cir. 2013Hukic v. Aurora Loan Serys88 F.3d 420, 436-38 (7th Cir. 2009).
An additional affirmative defense appligslelyin the defamatioper secontext. Even if
a statement falls within one of the defamatpen secategories?® the statemeris not actionable
as defamatiomer seif it is reasonably capable of an innocent construcflante 224 Ill. 2d at
502, 866 N.E.2d at 121see also Madisg 539 F.3d at 6554. In applying the innocent

construction rule, “courts must interpret the words ‘as they appeared to have beéeamndse

N.E.2d 540, 550 (2009) (“Both media and nonmedia reporters may claim protection under the
privilege.”). Therefore, to the extent DDI argues t