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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN HOFFMAN and HOFFMAN )
FINANCIAL SERVICES, INC.,

Raintiffs,

CasdNo. 10-cv-3841
Judgd&obertM. Dow, Jr.

V.

)
)
)
)
)
)
)

NATIONWIDE MUTUAL INSURANCE
COMPANY and ROSS KIMMEY, )

Defendants. ))
MEMORANDUM OPINION AND ORDER

Before the Court is Defendants’ motion [21] to dismiss Plaintiffs’ complaint for failure to
state a claim pursuant to Federaldrof Civil Procedure 12(b)(6)For the reasons stated below,
Defendants’ motion is granted, and Plaintiffieims are dismissed without prejudice.

. Background*

Plaintiff John Hoffman (“Hofinan”) is an lllinois resident who is the sole owner and
president of Plaintiff Hoffman Financial Servigdac., an lllinois corpation. Plaintiffs and
Defendant Nationwide Mutual Insurance Companyg, (“Nationwide Mutudl) were parties to
an “Agent’s Agreement,” effective August 1, 1998,sell insurance and financial products that

Nationwide and affiliated companies (collectiveiferred to in this opinion as “Nationwide”)

! For purposes of Defendant’s motion to dismiss, the Court assumes as true all well pleaded allegations
set forth in the complaint. Seeg., Killingsworth v. HSBC Bank Nevada, N.A., 507 F.3d 614, 618 (7th
Cir. 2007).
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offered? Defendant Ross Kimmey (“Kimmey”) waan in-house loan consultant whom
Nationwide employed.

Nationwide set a goal of becoming the “riaem 3 insurer by share,” countrywide, by
2009. In pursuit of that goal, Nanwide decided to increase fsints of distribution by adding
new storefronts and providing itsales managers with bonuses based on their success in
developing those additional affs and “other expansion crigei Nationwide encouraged
agents to take out Capital Access Prograens (“CAP loans”) and Independent Agency
Acquisition loans (“IAA loans”) to capitalizé¢he expansion effort. Nationwide and Kimmey
prepared business plans and “pro formas” for agents that described the expansion initiative and
set forth the business assumptions and estimasexiated with the loans. The business plans
and pro formas contained projected income argenses from satellite offices, as well as
performance growth requirements.

Nationwide Bank provided the CAP and IAA loans to agents and/or agencies that
acquired a Nationwide book of business, mengét an existing Natiowide agency, opened a
new Nationwide storefront, or purchased an independent agency with the intention of converting
it into a Nationwide agency. Agents were to put up their future earnings as collateral for the
loans. When an agent took out more than oam,leach loan provided that a default on one loan
would constitute a default on any other loan or credit that the agent had obtained from

Nationwide Bank. Each loan was cross-cofigieed with any othe collateral in which

2 The family of “Nationwide” companies includedlationwide Mutual Insurance Company, Nationwide

Mutual Fire Insurance Company, Nationwide Lifesurance Company, Nationwide General Insurance
Company, Nationwide Property and Casualty InsteaBompany, Nationwide Variable Life Insurance

Company, and Colonial Insurance Company of California.

* Nationwide Bank is not a defendant in this action.



Nationwide Bank had a securitytémest in connection with othéoans or credits. Nationwide
would agree to waive repayment of the loan(shéf agent met the performance requirements set
forth in the business plans and pro formas.

Plaintiffs allege that Nationwide and Kimmiduced them to take out CAP loans and/or
IAA loans in order to develop additional offices and hire staff. Pféantlaim that Nationwide
chastised Plaintiffs that they would not bedin players” if they did not engage in these
expansion activities. In April 2004, Plaintiffeadk out an IAA loan in order to acquire the
McCabe Agency in Peoria, lllinois. The acquisition was governed by a business plan and pro
forma that Nationwide and Kimmehad prepared. In 2008)aintiffs decidedo open a satellite
office in Plano, Texas. Plaintiffs took out a Clsan to finance the Plano expansion effort. The
CAP loan was governed by a pro forma and a@&dPmance Agreement that Plaintiffs and
Nationwide entered into in February 2006.

Plaintiffs allege that the pro formas asisted with the CAP and IAA loans contained
knowingly false projected incomes and expenses plainted a rosier giure of the financial
viability of the expansion efforts than was actually possible. Plaintiffs further allege that the
performance growth requirements set forth im liban-related documenigere not reasonable or
achievable. As a result, Plaintiffs allege,tidawide “knowingly misrepresented to the agents
hope.” [19, at § 20.] Plaintiffs clainthat Nationwide intentionally included these
misrepresentations in order to induce agents ta enttevarious loans, to the agents’ detriment.
Plaintiffs allege that they ifact relied on these misrepresdittas when they took out the CAP
and IAA loans. After taking out the CAP and IAA loans, Riffis claim that Nationwide
changed the rules, goals, and requirements fentagand competed with its agents by selling

insurance through Allied Insurance, afiiliate agency. Plaintiffallege that as a result of the



purported misrepresentationsnd post-agreement changes in agent performance growth
requirements, they were deprived of compepsatincurred expenses, lost time and effort that
they could have devoted to other enterprises, became personally indebted for the CAP and IAA
loans, and accrued interest on those loans \ineperformance growttequirements were not

met. Plaintiffs allege that Nationwide, mearnihprofited by receiving interest from Plaintiffs

that was payable to Nationwide Bank.

In their first amended complaint [19], Riaffs seek to recover damages: from
Defendants Nationwide and Kimmey forfraudulent inducement and intentional
misrepresentation with respect to the 200&aBeCAP loan (Count I); from Nationwide and
Kimmey for fraudulent inducemen intentional misrepresentation of the lllinois 1AA loan
(Count II)? from Nationwide for breach of contra¢€ount Ill); and from Nationwide for
fraudulent inducement (Count 1V). Defendants hélkel a motion to dismiss Plaintiff's first
amended complaint in its entirety [22].

Il. Legal Standard on a Rule 12(b)(6) Motion

A motion to dismiss pursuant to Federall®kRwf Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the suit. Sé&g&bson v. City of Chicago, 910 F.2d
1510, 1520 (7th Cir. 1990) (citations omitted)A complaint must satisfy the several
requirements of Rule 8 to surviee12(b)(6) motion to dismiss. EB. R. Civ. P. 8. First, the

complaint must provide “a short and plain stademof the claim showing that the pleader is

4 The heading for Count Il of Plaintiffsfirst amended complaint states: “Fraudulent

Inducement/Intentional Misrepresentation lllinois EAoan (Defendants Nationwide and Kimmey).”

[19, at 11.] However, all of the allegations supporting Célurgtference the 1AA loan that Plaintiffs took

out in April 2004. The Court therefore assumes @mint Il concerns the 2004 1AA loan to acquire the
McCabe Agency in Peoria (and that Count | alone concerns the 2006 CAP loan to open a satellite office
in Plano).



entitled to relief,” ED. R.Civ. P. 8(a)(2), such that the defentangiven “fair notice of what the

* * * claim is and the groundsipon which it rests.”Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 545 (2007) (quotingonley v. Gibson, 355 U.S. 41, 47 (1957)). Second, the factual
allegations in the complaint must be sufficidnt raise the possibilityof relief above the
“speculative level,” assuming that all of the allegations in the complaint are E&eO.C. v.
Concentra Health Servs,, Inc., 496 F.3d 773, 776 (7th ICR2007) (quotingell Atlantic, 550 U.S.

at 555, 569 n.14). “[O]nce a claim has beerestadequately, it may be supported by showing
any set of facts consistent with the allegations in the complaiBdl’ Atlantic, 550 U.S. at 579-
80. The Court accepts as true all of thellqpkraded facts allegetby Plaintiffs and all
reasonable inferences that can be drawn therefromBaBres v. Briley, 420 F.3d 673, 677 (7th
Cir. 2005).

When a complaint sounds in fraud, the allegations of fraud must satisfy the heightened
pleading requirements of Rule 9(b)ECFR. Civ. P. 9(b); see alsBorseallino v. Goldman Sachs
Group, Inc., 477 F.3d 502, 507 (74@ir. 2007) (citingRombach v. Chang, 355 F.3d 164, 170-71
(2d Cir. 2004)). Rule 9(b) states that foll ‘@erments of fraud or mistake, the circumstances
constituting fraud or mistake shdde stated with particularity.” #b. R. Civ. P. 9(b). A
complaint satisfies Rule 9(b) when it allegelse‘who, what, when, where, and how: the first
paragraph of a newspaper stonBorsellino, 477 F.3d at 507 (quotin@iLeo v. Ernst & Young,

901 F.2d 624, 627 (7th Cir. 1990)). Rule 9(l®ad in conjunction with Rule 8, requires that
Plaintiffs plead “the time, place amdntents” of the purported fraudrujisawa Pharm. Co., Ltd.
v. Kapoor, 814 F. Supp. 720, 726 (N.D. lll. 1993). “Therpose of this heightened pleading

requirement is to ‘force the plaintiff to do motlean the usual investigation before filing his



complaint.” Amakua Dev. LLC v. H. Ty Warner, 411 F. Supp. 2d 941, 953 (N.D. Ill. 2006)
(citations and internal quotation marks omitted).
lll.  Analysis

A. Whether the Court May Consider Exhibits to Defendants’ Motion to Dismiss

As an initial matter, the Court must determiwhether it can properly consider certain
exhibits that Defendants attached to their motio dismiss, withoutonverting the motion to
one for summary judgment. Defendants attacloed exhibits to their motion: the Agent’'s
Agreement that Plaintiffs and Nationwidetered into on August 1, 1998 (Exhibit A); the pro
forma and business plan associated with the 2884loan that financedPlaintiffs’ acquisition
of the McCabe Agency in Peoria, lllinois (EkiiB); the Performance Agreement associated
with the 2006 CAP loan that financed Plaintifigpening of a satelliteffice in Plano, Texas
(Exhibit C); and two recent decisions by the EastDistrict of Michigan dismissing fraud
claims that other former Nationwide agents lgfttuagainst Nationwide (Exhibit D). Plaintiffs
concede that the Court may properly consider Exhibits B and C because the IAA loan-related pro
forma and business plan and the CAP loan-rel&erformance Agreement “are referenced in
and relied upon in Plaintiff's pleading.”[31, at 4.] However, Plaiiffs argue that Exhibits A
and D may not be considered by the Couthwiit converting Nationwide’s motion to dismiss
into a motion for summary judgment.

Under Rule 12(d), when a party presents ttera outside the pleadis” as part of the
party’s Rule 12(b)(6) motion, the motion musttbeated as one faummary judgment. #b. R.

Civ.P. 12(d); see alse,g., RJ.R. Servs,, Inc. v. Aetna Cas. and Sur. Co., 895 F.2d 279, 281 (7th

> Plaintiffs attached the pro forma associated with the 2006 CAP loan to their opposition brief, and

similarly argue that the Court can consider the damuras it was referenced and relied upon in the first
amended complaint.



Cir. 1988) (holding that “if mattersutside the pleadings are peated to and considered by the
court in connection with a motion to dismiss, thstrltt court is required to treat the motion to
dismiss as a summary judgment motion”). HowevefTienney v. Vahle, the Seventh Circuit
stated that when a document otherwise fallimgler Rule 12(d) is (1) referred to in the
complaint, (2) concededly authentic, and (3) i@nb the plaintiff's claim, the document may be
considered even if it was not attached toglantiff's pleadings. 304.3d 734, 738 (noting that
“the usual example is a contragt a suit for breaclof contract”). Tle Seventh Circuit has
further noted that:

[tlhis court has been relatively liberal in its approach to the rule articulated in

Tierney. Seee.q., Wright v. Associated Ins. Cos., 29 F.3d 1244, 1248 (7th Cir.

1994) (upholding consideration of anregment quoted in the complaint and

central to the question whether a propdriterest existed for purposes of 42

U.S.C. § 1983)Venture Associates v. Zenith Data Sys., 987 F.2d 429, 431 (7th

Cir. 1992) (admitting letters, to which thengplaint referred, that established the

parties’ contractual relationshiped Miniat, Inc. v. Globe Life Ins. Group, Inc.,

805 F.2d 732, 739 (7th Cir. 1986) (permittireference to a welfare plan referred

to in the complaint in order to decidédhether the plan qualifies under ERISA).

556 F.3d 575, 582 (7th Cir. 2009) (holding thahaitgh plaintiffs contested the truthfulness of
certain statements in the documents attachétetdefendants’ motion to dismiss, the documents
“fit within the exception to Rulé2(d)’s general istruction”).

With respect to Exhibit A, Plaintiffs concedhat they reference the Agent’s Agreement
in their first amended complaint. The second gaaph of the complaint states: “Plaintiffs and
Defendant MTIONWIDE MUTUAL INSURA]JNCE COMPANY, Inc., entered into an Agent’s
Agreement, effective August 1, 1998, to sell theasilines of insurancand financial products
offered by the Nationwide family of companies.19[ at § 2.] Plaintiff@at no point contest the

authenticity of the Agent's Agesment. However, Plaintiffs object to the Court’s consideration

of the Agent’'s Agreement on the ground that finst amended complaint “neither seeks to



incorporate by reference any oktiprovisions of this Agreementpr do Plaintiffs rely in any
way on its content to support tbiims pled.” [31, at 4.]

Reading the complaint as a whpit appears that Plaintifffireach of contract claim is
based in part on the Agent's Agreement. Unithe heading, “Count Ill, Breach of Contract
(Defendant Nationwide),” the complaint states:

52.  Plaintiffs reallege the preceding paragraphs 1 through 28 and 38 through 51 as if

fully set forth herein.

53.  Theagreements made by Plaintiffs and Defendant constitute a contract in which
Defendant represented to Pitiifs that they would berovided the opportunity to
succeed as a sales producer of Natidewproducts and Defendant would not
compete against Plaintiffs through selling direct to customers or through Allied
Insurance, an insurer owned by NATIONWIDE.

54. TheDefendant breached its agreement * * *,

[19, at 11 52-54 (emphasis addgdind, in a more general sensPlaintiffs’ relationship with
Nationwide and decision to expaits Nationwide business was based on and flowed out of the
Agent’'s Agreement. The Court therefore codels that the Agent's Agreement is central to
Plaintiff's claim and that, in exercise of ithscretion, the Court may consider the document
without converting Defendants’ motion into a summary judgment motion.

With respect to Exhibit D, the Court may takelicial notice of mters of public record
for purposes of deciding a motion to dismsghout converting the 12(b)(6) motion into a
motion for summary judgment. Sé&alay v. United Sates, 349 F.3d 418, 425, n.5 (7th Cir.
2003) (holding that “in resolving a rtion to dismiss, the district caus entitled to take judicial
notice of matters in the public recordAnderson v. Smon, 217 F.3d 472, 474-75 (7th Cir. 2000)
(same). The two Eastern District of Michigapinions that Defendantstath as Exhibit D to
their motion to dismiss are matters of public recoThe Court therefermay consider them —

just as the Court may considany other pertinent judicial decision — without converting the

motion to a motion fosummary judgment.



B. Whether Counts | and Il Are Pleaded wth Sufficient Particularity to Satisfy
Rule 9(b)

Defendants argue that Courtand Il of Plaintiffs’ first amended complaint must be
dismissed because they fail to satisfy the plead®agirements of Rule 9(b). As stated above,
Rule 9(b) provides that “in allegg fraud or mistake, a party stustate with particularity the
circumstances constituting fraud or mistakeEpRR. Civ. P. 9(b); see alsBorsellino, 477 F.3d
at 507;Windy City Metal Fabricators & Supply, Inc. v. Midwest Ink Comp., 536 F.3d 663, 668-

69 (7th Cir. 2008) (holding that Rule 9(b) re@sira complaint to plead the circumstances of
fraud or mistake, including “the identity dhe person who madeehmisrepresentation, the
time, place and content of thesrepresentation, and the method by which the misrepresentation
was communicated to the plaintiff” (quotin@en. Elect. Capital Corp. v. Lease Resolution

Corp., 128 F.3d 1074, 1078 (7th Cir. 1997)), and that faitardo so must result in dismissal).
Plaintiffs concede that Rule 9(b) applies to its fraudulent inducement claims against Nationwide
and Kimmey, but argue that they satisfied pleading standard that the Rule sets forth.

Plaintiffs’ complaint alleges that Defendarare liable for fraud because the pro formas
associated with the IAA and CAP loanscluded erroneous information, understated the
expenses that would be incurred in the expansftorts, and set fortnachievable performance
growth requirements. For example, Plaintifiegé that although Defendants promised that fifty
percent of the existing book of businesshet McCabe Agency would be roll@ato Plaintiffs’
business, in fact only twenty ment actually was converted. Inditbn, Plaintiffs allege that
Defendants’ Texas sales managesnepresented that ninety percent of Texas agents exceeded
the pro forma revenue and growth projections. riifés further claim that the interest rates for
the loans were uncompetitive and that Natiomgdown business strategy was counter to and

undermined the business ségies that Nationwide galired of its agents.



Relying largely orDiLeo v. Ernst & Young, Defendants argue thBtaintiffs’ allegations
are not pleaded with sufficient padiarity to withstand dismissal. IDiLeo, a securities fraud
case, the Seventh Circuit described the underlgirents as one familiar to securities litigation
(and, for purposes of this motion, analogous tarikarance agency scenario as well): “At one
time the firm [or principal] bathes itself in a favorable light. Later the firm discloses that things
are less rosy. The plaintiff contends that tHéedence must be attributable to fraud.” 901 F.2d
at 627. Yet, the investor-plaintiff iDiLeo did not cite “a single awrete example” of the
purported problems and inaccuracies in loessied by the defendant accounting fird. at
626-27. Although investors eventuallyst money as a result tihese problematic loans, the
plaintiffs failed to “point to some facts suggastthat the difference rii what a firm discloses
about its financial stability] ittributable to fraud.”ld. at 627. The court of appeals noted that
“[s]ecurities laws do not guarae® sound business practices andhdbprotect investors against
reverses. When a firm loses money in its hess operations, investors feel the loss keenly.
Shifting these losses from one group of investors to another does not diminish their amplitude
any more than rearrangingetdeck chairs on the Titanprevents its sinking.'ld. As “[t]here is
no ‘fraud by hindsight,” the court of appealffiamed the district ourt’s dismissal of the
complaint for failure to plead with particularityd. at 630 (quotindenny v. Barber, 576 F.2d
465, 470 (2d Cir. 1978)).

Here, as irDiLeo, Plaintiffs allege that Nationwélprovided projections and estimates
regarding expansion opportungiehat were so unrealistic and overly optimistic that they
amounted to misrepresentations proffered for the sd defrauding Plairffs. Plaintiffs allege
that they took out the CAP and IAA loans aexpanded their agencies the basis of the

projections and estimates. PIdiist claim that when those foredasdid not bear out, Plaintiffs

10



suffered financial losses; for example, their Ipayments were not waived because they failed
to meet the purportedly unrealistic performance goals.

Defendants argue that Plaifgi provide no support for theiallegations of fraud by
identifying: (1) what facts or allegationgrojections, or estimates Nationwide actually
misrepresented to Plaintiffs; (2) who prepatkd growth plans, growth programs, and other
documents that purportedly misrepresented thanftial viability of theexpansion efforts; (3)
when the misrepresentations were made;(©r how they were conveyed to Plaintiffs.
Defendants point out that Plaéiffs make no allegations thaindercut the notion that the
projections were good faith estimatésat simply did not pan out.Indeed, Plaintiffs fail to
address a disclaimer in at leame of the pro formas thathased Plaintiffs that Nationwide
could not guarantee a particular outcome frometkgansion effort. [SeR2, at 11.] Similarly,
with respect to Defendant Kimmey, Plaintiffdlfeo identify the purported misrepresentations
that Kimmey made, or when or where they werel@aEven with respect to the most specific of
Plaintiffs’ allegations, Defendanttate that Plaintiffs do not identify the “Texas sales manager”
who allegedly misrepresented tabiiffs that ninety percent of agents in Texas were exceeding
growth projections, or how that representation was made.

Plaintiffs contend that thibusiness plans and pro formamtain the misrepresentations
that Defendants purportedly made, and thddefendants themselves attached one pro forma to
their motion to dismiss and Plaintiffs attachadother pro forma to their opposition brief,
“Defendants need only look to the pro formadausiness plans themselves” to see the who,
what, where, when, and why of the fraud allegations. [31, at 7-8.] fi8p#g] Plaintiffs say
that “Defendants, and the Court, need only ltmPefendants’ Exhibit C to identify Defendant

Kimmey as the prepare[r] of the business ara fprma for the Texas CAP loan.” [31, at 8.]

11



Plaintiffs concede that they did not ideptithe name of the Texas sales manager who
purportedly misrepresented agents’ success rate®laintiffs or state when or how the
misrepresentation was made. However, Bf@nask in their opposition brief: “does
Nationwide truly contend that it deenot know the identity of its Texas sales manager in 2006?”
[31, at 6.] Plaintiffs further argue that becaasery other allegation they make in the complaint
states that misrepresentations were maderiting, Defendants could reasonably infer that the
sales manager’s misrepresentation was made orally.

Although it may be true that Nationwide asvare of the identitee of its personnel and
that the purported misrepresented projections beynearthed in the voluminous exhibits that
Defendants and Plaintiffs attaedhto their motion to dismissd opposition brief, respectively, it
is also true — and Plaintiffdo not contest — that this infoation is simply not alleged in
Plaintiffs’ complaint. Plaintiffs contend that thaye unable to plead certain details additional to
those provided in the complaint because thdstails are exclusively within Defendants’
possession. The Seventh Circuit has held ti&pégificity requirements may be relaxed * * *
when the details are within defendant’s exclusive knowleddepson, Inc. v. Makita Corp., 34
F.3d 1321, 1328 (7th Cir. 1994). Here, however,riifés presumably have knowledge at least
of what statements within the pro formas and bassplans were knowinghmisrepresentative,
as well as some information regarding when, bprrhand how they were made. Yet, Plaintiffs
do not articulate their kndedge of these purported facts in their complaint.

At most, as Defendants point o®aintiffs themselves describe the statements in the pro
formas and business plans as projections and d¢esm#ot guaranteed rdisu Indeed, the crux
of Plaintiffs’ allegations appears to be tlizdfendants “misrepresented * * * hope.” [19, at

20.] But, as the court iDiLeo stated, there is no fraud Wyndsight, and, standing alone,
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financial loss after holding out the prospectgaiin cannot substantiate a claim of fraudulent
misrepresentation. S&elLeo, 901 F.2d at 630 (quotirigenny v. Barber, 576 F.2d 465, 470 (2d
Cir. 1978)). The Court therefrconcludes that Plaintiffs )@ not pleaded with sufficient
particularity the facts available to them. Couhtand Il thus fail tosatisfy the heightened
pleading requirement of Rulel®( and must be dismissed.

C. Whether Counts | and Il Would State Causes of Action Even if Pleaded
Sufficiently

Defendants argue that even if Plaintified met the Rule 9(b) pleading standards,
Plaintiffs’ fraud claims would fail as a mattef law because they are based on Nationwide’s
statements concerning projected earnings and fphamises rather thaepresentations of past
or existing facts. Under lllinois law, “statemsmnegarding future events or circumstances are
not a basis for fraud. Such statements arerdegaas mere expressions of opinion or mere
promises or conjectures upon which thkeeotparty has noght to rely.” Madison Assocs. v.
Bass, 511 N.E.2d 690, 699 (lll. App. Ct. 1st Dist. 198)ternal citations omitted); see also
North Am. Plywood Corp. v. Oshkosh Trunk & Luggage Co., 263 F.2d 543, 545 (7th Cir. 1959)
(holding that, in an action in tort ratherath contract, “we are not concerned with the
enforcement of a promise by defendants” and that “failure to comply with a future promise does
not constitute fraud” under lllinois law). An @ption to the general rule pertains “where the
false statements were part of a fraudulent schenvatison, 511 N.E.2d at 700. A plaintiff
may plead fraud in such a case if he can show that the defendant in bad faith made false promises
that it never intended tkeep, for the purpose of inducing the ptéf’s reliance tohis detriment.
SeelLillien v. Peak6 Investments, L.P., 417 F.3d 667, 671 (7th Cir. 2005).

Here, Defendants contend that the promfas and other representations upon which

Plaintiffs’ fraud claims are in part based dogward-looking estimates or projections. See
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Niemeth v. Kohls, 524 N.E.2d 1085, 1094 (lll. App. Ct. 1stdRi1988) (holding that a pro forma
statement was a future projection of inconmel @xpenses and thatpresentations contained
therein therefore could not forthe basis of a fraud actior§phaey v. Van Cura, 607 N.E.2d
253, 273 (lll. App. Ct. 2d Dist. 1992) (holding thato formas were not actionable under the
lllinois Consumer Fraud Act because “they were mere expressions of opinions with respect to
future events”). Moreover, Defendants point dbg pro forma issued to Plaintiffs explicitly
stated that “Nationwide cannot and does gatrantee the plan as outlined will result in
achieving the desired objectives.” [22 at 11.]

Because, for the reasons stated above, thet@ismisses Counts | and Il of Plaintiffs’
complaint for failure to satisfy the heightenedauing requirements of Rudb), the Court need
not address at this juncture whet the counts alternatively waltequire dismissal because they
allege false representations based on intent or future conduct. Thec&@dions, however, that
if Plaintiffs seek to re-file these counts in a manthat satisfies Rule 9(b), they must also plead
around the lllinois rule barring fraud based on futtoeduct if they can do so in good faith.

D. Whether Count Il States aClaim for Breach of Contract

Count IIl of Plaintiffs’ complaint alleges #ih Nationwide breached its contract with
Plaintiffs when it promised Plaintiffs that Nanwide (1) would providePlaintiffs with an
opportunity to succeed as a sales producer,ifsiead created rateend rules that caused
Plaintiffs to lose a substantial amount of bessr (2) would not congpe with Plaintiffs by
selling to customers directlpr through affiliated businesses, but ultimately sold insurance
through its affiliate, Allied Insurace; (3) would roll fifty percenof the book of business of the

McCabe Agency into Plaintiffs’ Nationwide busss, but instead onlynoverted twenty percent

14



of that business; and (4) would deduct ouiditagn loan balances from extended earnings, but
failed to do so.

Defendants argue that Coutitdf Plaintiffs’ first amended complaint must be dismissed
because it fails to stateclaim for breach of contract. Defemds point out that Plaintiffs do not
identify a contract or contract provision tiiz¢fendants allegedly breached. Defendants contend
that the only agreements between Plaintiffs Betendants that are identified in the complaint —
the Agent's Agreement and the Performanceeg&grent — do not include any contractual terms
or promises that Defendants could have bredcheor example, neither agreement guarantees
Plaintiffs’ success, prohibits Nationwide’'s saléo customers directly or through affiliated
companies, or guarantees that Nationwide wagolavert fifty percent of the book of business of
McCabe Agency. Defendants argue that the only contract that Plaintiffs reference explicitly in
Count 1l is the Credit Agreement and Promissorye\@nd that it was this contract only that
promised to deduct outstanding loan balanftesh Plaintiffs’ extended earnings. However,
Defendants state that the Credit Agreement and iBsony Notes were contracts that Plaintiffs
entered into with Nationwide B#&, which is not a party to thaction. Accordiagly, Defendants
argue that Plaintiffs have failed to state @irol against Nationwide for breach of contract.

The Court finds Defendants’ arguments persugasPlaintiffs have failed to identify any
contractual terms between the named DefendamdsPlaintiffs that Defendants breached. If

anything, the documents before the Court shbat the agreements between Defendants and

® Indeed, Defendants contend that the Agent’'s Agezgroontains a provision that retains the rights of
Nationwide to conduct its business as it deems appropriate (including, presumably, selling through its
affiliates). Defendants also contend that the IBudsiness plan and pro forma only estimated — rather
than promised — that Nationwide could convert ufiftp percent of the McCabe Agency’s existing book

of business to Nationwide.
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Plaintiffs set forth onlypromises, not guarantees, that wereemeealized. Té Court therefore
dismisses Count Il dPlaintiffs’ complaint.

E. Whether Count IV States aClaim for Unjust Enrichment

Defendants argue that Plaintiffs’ unjust ehment claim must be dismissed because the
remedy for that claim falls within the Ageast’Agreement and Performance Agreement that
governed Plaintiffs and Defendantglationship. Under lllinois law, when a claim falls within
an express contract, the remedy of shjenrichment is unavailable. Seélity Audit, Inc. v.
Horace Mann Serv. Corp., 383 F.3d 683, 688-89 (7th Cir. 200&jolding that “[w]hen two
parties’ relationship is governdsy contract, they may not g a claim of unjust enrichment
unless the claim falls outside the contract”Jo determine whether a claim falls outside a
contract, a court should look toethsubject matter of the contraa$ a whole rather than to
contractual terms or provisiomslated to the claimld. at 689.

Count IV of Plaintiffs’ complaint statethat Nationwide was unjustly enriched by the
additional storefronts, advertigj of its business, gaisition of new books abusiness, relations
with other insureds, and loan repayments aridrast that it gained from Plaintiffs’ work.
Plaintiffs concede that the Agent's Agreemand the Performance Agreement governed their
relationship with Defendants, and do not, by waytha§ litigation, seek to invalidate those
agreements. Furthermore, Plaintiffs do not esnthat the subject matter of these agreements
concerned Plaintiffs’ businesslagonship and expansion effortgith Nationwide. Plaintiffs’
unjust enrichment claim thus falls squarehjthin Agent's Agreement and Performance

Agreement. The claim therefore fails as a matter of law.

16



IV.  Conclusion

For the reasons stated above, the Court gidetsndants’ motion to dismiss [21] in its
entirety. Plaintiffs’ first amended complaint [18] dismissed without preglice. Plaintiffs are
given leave to file an amended complaint witB# days if they believe that they can address

some or all of the deficiencies in their existing complaint.

Dated: July 26,2011

RobertM. Dow, Jr.
Uhited States District Judge
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