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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LESTER DOBBEY (R-16237), )
Plaintiff, CaseNo. 10-cv-3965
V.

JudgeRobertM. Dow, Jr.
MICHAEL RANDLE, et al,

N e e e N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Lester Dobby bringghis action pursuant to 40.S.C. § 1983 alleging that
Defendants were deliberageindifferent to his seaus medical conditioni.., gastrointestinal
and abdominal issues). Befdiee Court are Medical Defendarlt§246] and State Defendarfts’
[251] motions for summary judgment, as wabl Plaintiff's motion for summary judgment
against Medical Defendants [258]. For the oeasstated herein, Medical Defendants’ motion
[246] and State Defendants’ mmi [251] are granted, and Plaffis motion [258] is denied.
Plaintiff's motion to strikeState Defendants’ motion for mumary judgment and L.R. 56.1
statement of facts [267] is denied.

l. BACKGROUND
A. Factual Background
At issue in this case is Defendants’ treatndRlaintiff’'s gastroitestinal and abdominal

issues from when they first arose in 200&tigh the filing of this lawsuit in 2010 and beyond.

! “Medical Defendants” include Wexford empkgs Dr. Liping Zhang and Physician’s Assistant
LaTonya Williams.

2 “State Defendants” include Guy Pierce, Deputy Doeof IDOC; Jackie Miller, a member of the IDOC

Administrative Review Board; Terry McCann and fike&Shaw, Wardens of Stateville; Marvin Reed and
Mark Hosey, Assistant Wardens at Stateville; Aorhas, a Correctional Major at Stateville; Albert
Kissell, an intelligence officer at Stateville; and Margaret Thompson, a grievance officer at Stateville.
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Stateville medical staff first became awareR#intiff's medical conerns on September 30,
2008, when Physician’s Assistant (and Defend&afTonya Williams evaluated Plaintiff for
complaints of constipation and blood in his stdwt had been ongoing over the past several
months. Ms. Williams conducted a physicalaex and took down Plaintiff's history. The
physical exam was “normal.” Ms. Williams orddrélood tests and scheduled Plaintiff for a
follow-up visit to discuss the relési one week later. The testvealed that there was no blood in
Plaintiff's stool.

On October 7, 2008, Defendant Dr. Zhang eatdd Plaintiff for abdominal pain and
back pairt Dr. Zhang prescribed Plaifftstool softeners, aered Plaintiff td‘push fluids,” and
instructed Plaintiff regarding cemtaphysical movements that heutd do in his cell to alleviate
his symptoms (such as rubbing his stomaétintiff saw Dr. Zhang again on November 22,
2008 regarding treatment for Ri#iff's back pain, but therés no indication on the Medical
Record Progress Notes from thagivthat Plaintiff complainedkemut any abdominal pain at that
time.

On January 17, 2009, Plaintiff was seen by C8kiEehy to discuss Plaintiff’'s complaints
that he had blood in his stool. MBheehy’s progress notes indicatat thlaintiff reported that the
blood was “worse before but now it is just a litte.” Plaintiff was prescribed Colace (a stool
softener) and was ordered to follow up 30 days. On March 21, 2009, CMT Barnes saw

Plaintiff for complaints of back pain. The medi records generated temorialize this visit

% Plaintiff raised his back pain in his initial complaint in this case, but due to concerns regarding
unrelated claims against different Defendants,Geerge v. Smitt507 F.3d 605 (7th Cir. 2007),
Plaintiff's claims regarding back pain were sedepursuant to Fed. R. Civ. P. 21 and filed as a
separate suiDobbey v. ZhangCase No. 11-cv-2374 (N.D. Ill.). In that case, summary judgment
was granted to the defendants on Septembe2QXB, and the Seventh Circuit Court of Appeals
affirmed the judgment on April 1, 201Bobbey v. Zhang08 F. App’x 406 (7th Cir. 2015).



make mention of “H. pylori"—a stomach bacteria that caause abdominal pain—indicating
that Plaintiff discussed his stomach condition with the CMT during this visit.

On April 1, 2009, Plaintiff file a grievance regarding his medli care. In the grievance,
Plaintiff states that on March 21, 2009, he waaneixed by Dr. Zhang, prescribed Colace, and
that Physician’s Assistant Williams had ruled auternal and external hemorrhoids. Plaintiff
also stated that Dr. Zhang had given him mbeulture exam, inquired as to whether he was
engaging in anal sex, prescribed him methoaemol, and scheduled him for another medical
visit on March 25, 2009 because his file could m@tocated. The March 25, 2009, medical visit
was rescheduled for April 1, 2009, when Pldinmeceived a physicaéxamination. During the
physical examination, Plaintiffsital signs were tested, and .Dfhang examined Plaintiff's
eyes, ears, knees, and heart; the record of the examination also inti@akaintiff's abdomen
and anus were “normal.” The correctional counst&orvarded Plaintiff's gevance to the health
care unit on April 6, 2009.

On June 10, 2009, Plaintiff was seen for continuing problems of lower-back pain.
Plaintiff also complained of blood in his sto®laintiff received pain medication and a stool
sample was ordered sent to the lab for evaluatdren Plaintiff failed to provide a stool sample
by July 26, 2009, Dr. Ghosh—the new medicakdior at Stateville—was notified and the
procedure on how to collect a stool sample wasagxgdl to Plaintiff. Platiff was given all the
necessary supplies to collect the stool samPle July 27, 2009, Plaintiff was placed in the
infirmary overnight for collection of the stoeample. While mucus was present, no blood was
found in the stool sample.

On August 14, 2009, Plaintiff was seen byplaysician’s assistant for complaints of

recurrent lower-back pain and abdoalipain. On Augusti8, 2009, Plaintiff waseen inthe



Health Care Unit for complaints of abdomipailin for the prior two weks, but he reported no
nausea, vomiting, diarrhea, or ctipation. A physical exam revealed that Plaintiff's abdomen
was benign, soft, non-tender, and had no sms$¥he assessment from the August 18, 2009
appointment was chronic pain with a “normal” exam. Colace and fiber supplements were
prescribed and Plaintiff was gineNeurontin in regards to hisack pain and ordered to push
fluids. Plaintiff was seen agaby medical staff on August 27, 2089 back pain. The record of
that examination reflects no complaints of abdominal pain. Plaintiff was prescribed pain
medication for his back.

In October of 2009, Plaintiff saw medical pensehon three occasions (the 7th, 16th, and
21st) for complaints regarding his back pain anldose toenail. Plairfitimade no mention of
any abdominal pain during these visits. Pi#ifiad a sick-call appatment on October 9, 2009
that was cancelled due to insufficient medstaffing. Plaintiff alsasaw medical personnel on
November 16, 2009 regarding dental issuespiade no complaint about abdominal pain.

In 2010, Defendant Williams prescribed Pldfnfiantac and/or Prilosec at different times
to address his complaints. When Plaintiff made complaints that one of the two medications did
not work, Ms. Williams switched the medications to determine if the other would be more
effective. In February, March, and April of 2010, Plaintiff received physical therapy for his back,
and made no complaints about abdominal issues.

On June 16, 2010, Plaintiff complained @adaches and of abdominal pain that mostly
occurred after meals, three toditimes per week. Plaintiff comped of a tightening sensation,
sometimes with “needles.” Plaintiff was drmosed with GERD (Gastroesophageal reflux

disease), increased blood pressared cephalgia (headache). Bidi’'s treatment plan included



blood-pressure monitoring, stool-sample analysigrame medication, and ancrease of clear
fluids. Plaintiff was als@iven Prilosec and antacids for his stomach pain.

On July 31, 2010, Plaintiff again complained regarding abdominal pain. He saw a
physician’s assistant on Augu$t 2010 and reported that h&dominal pains were still
occurring three to five times per week follmg eating, regardless of whether he took the
prescribed medication or not. dfitiff's stool sample (takemhe month before) revealed no
blood, and Plaintiff confirmed that he did not have blood in his stool “lately.” Plaintiff was
referred to the medical directéor evaluation and given Zantand antacids. On September 8,
2010, Plaintiff was again seen by a physician for abdominal complaints. The physician examined
Plaintiff and noted that there was no nausesooniting and no history ofeflux. Plaintiff was
assessed as having abdominal pain and prescitylanta and Prilosec and ordered to avoid
NSAIDs.

On October 14, 2010, Plaintiff was seentte infirmary and scheduled for a further
appointment on October 20, 2010. At the medagbointment on October 20, 2010, Plaintiff
reported that he continued to suffer intermittent abdominal pain and that he had one bad episode
that lasted a day. Plaintiff was assessed as hahranic abdominal paimeferred to Dr. Ghosh,
and blood tests were ordered.

On November 17, 2010, Plaintiff reported tplaysician’s assistant that he had injured
his back and that he was still experiencatgmach pain. On November 19, 2010, Plaintiff was
seen by a physician for intermittent painhis upper abdomen where he reported no vomiting
and no blood in his stool. Plaintiff was examirgad his treatment plan was to continue with

Mylantin and Prilosec for his stomach pain. Riidi was also referred to the University of



lllinois at Chicago Medical Center (“UIC") for a GI consult and for an EGD
(esophagogastroduodenoscopy).

On December 22 and 29, 2010, Plaintiff reed medical care for headaches and made
no complaint of abdominal issues. On Januy 2011, Plaintiff complainethat he had been
nauseous for 24 hours and was taken to theRERntiff was evaluated and diagnosed with a
fever. Plaintiff was given Tylenol and intraversofluids, a urinalysis was ordered, and Plaintiff
was started on antibiotics. R&if was kept under 23 hour obsation and a chest x-ray was
ordered.

On January 21, 2011, Plaintiff was hospitdiziue to nausea, vomiting, and abdominal
pain. Plaintiff was prescribethtravenous fluids and antibios and monitored. Plaintiff was
discharged on January 24, 201ithwcontinued prescription foPrilosec and Mylanta. On
February 7, 2011, Plaintiff was give diagnostic procedure for “microcytosis,” which indicated
“in range — slight,” “Hypo,” which indicated i range — slight,” and “H. Pylori,” which
indicated “out of range — 3.8 High.”

Plaintiff had appointments with Statevilleedical staff scheduled on February 16 and
March 8, 2011 that were cancelled becausec@tit was on lockdown. Plaintiff was seen on
March 24, 2011, and the LPN reported that hendidhave blood in his stool but had complaints
of headache and pain in his @o@mnd lower abdomen. The LPN referred Plaintiff to Dr. Ghosh
for follow-up and Plaintiff was to be schedulied an EGD (endoscopy) &tlC, where Plaintiff
had already had a consultation. Plaintiff wasoaprescribed Zantac and Mylanta for his
abdominal pain. Plaintiff was seen at UlICid&z once for an evaluation and once for an

endoscopy. The endoscopy occurred on May 24, 2011 and revealed no abnormalities.



On July 15, 2011, Plaintiff reported havinghea four times sge the previous night
and Defendant Williams provided him Kaopeeta©n August 12, 2011, a physician noted in
Plaintiffs medical records that Plaintiff's ba were normal and that, despite Plaintiff's
description of an array of symptoms, he egmed healthy with no evidence of disease.

From 2008 to present, Plaintiff admitshiaving had his stool tesd and being given a
number of medications to addis his gastric complaints, inding, but not limited to, stool
softeners, antacid tablets, Metamucil, Zantac| Brilosec. No test that has been performed on
Plaintiff has ever shown thatete was blood in his stool. Atdéhtiime of his deposition, Plaintiff
stated he was not taking any neations for his gastric issues.

B. Local Rule 56.1

Consistent with the local rules, State Defendants, Medical Defendants, and Plaintiff filed
Local Rule 56.1(a)(3) statements of undiggutfacts along with ®#r summary judgment
motions. [248, 253, 259.] Each substantive assertion of fact in the Local Rule 56.1(a)(3)
statement must cite ewadtiary material in the record and &gpported by the cited material. See
L.R. 56.1(a) (“The statement referred to in &)all consist of short numbered paragraphs,
including within each paragraph specific referes to the affidavits, parts of the record, and
other supporting materials relied upt support the facts set foiiththat paragraph.”). Together
with their motions for summary judgment, Defants each included a “Notice to Pro Se Litigant
Opposing Motion for Summary Judgment,” [24%4] as required by Local Rule 56.2. Those
notices explained in detail the requirementdh& Local Rules governing summary judgment.
The district court may rigorously enfie compliance with Local Rule 56.1. Segj, Stevo v.
Frasor, 662 F.3d 880, 886—87 (7th Cir. 2011) (“Because of the high volume of summary

judgment motions and the benefits of clear pregem of relevant evidence and law, we have



repeatedly held that district judges are entitlednsist on strict compliance with local rules
designed to promote the clarity immary judgment filings.” (citingmmons v. Aramark Unif.
Servs, 368 F.3d 809, 817 (7th Cir. 2004))).

With respect to Medical Dendants’ statements of fa®&laintiff admits Y 1, 4-6, 11, 13,
16, 24-27, 29-38, 40, 42, 44-47, 49-51, 55-68, and 71-72. R62q State Defendants’
statements of fact, Plaintiff admi®f 1-12, 14, 20-22, 24-27, 30, and 40. [264.] Medical
Defendants responded to Plaintiff's statetaesf fact and admitted Y 1-6, 9, 12-14, 18, 22-30,
33-43, and 46-51. [272.] To the extent those statementain facts that are material, they have
been considered by the Court.

Plaintiff denies the remaining paraghs of Defendants’Local Rule 56.1(a)(3)
statements, but the denials violate LoRale 56.1 in cedin respects. Althougpro seplaintiffs
are entitled to lenient standards, compdi@ with proceduralules is requiredCady v. Sheahan
467 F.3d 1057, 1061 (7th Cir. 2006); see dsszola v. Bd. of Educ. of the City of CI&85
F.3d 1104, 1108 (7th Cir. 2004). “We havé* repeatedly h&d that a districtourt is entitled to
expect strict compliance with Rule 56.Lichon v. Exelon Generation Cal01 F.3d 803, 809
(7th Cir. 2005f And some of Medical Defendants’ denialsPlaintiff's statements of fact are
also deficient in certain ways.

First, both Plaintiffand Medical Defendants have faileddite to the record to support

statements of fact and responses. Plaintiff failsit» to the record to support statement of fact

* Plaintiff is an experienced litigator, especiallythe § 1983 context, having filed no fewer than 12
federal lawsuits in the Northern District of lllinois while incarcerated. Bekbey v. Randl¢10-cv-
3965); Dobbey v. Rand|e(11-cv-0146);Dobbey v. Zhang(11-cv-2374);Dobbey v. Rand|e(11-cv-
3000); Dobbey v. Johnsgn(12-cv-1461); Dobbey v. Mitchell-Lawshea(12-cv-1739); Dobbey v.
Tomhave (12-cv-9222);Dobbey v. Carter(12-cv-9223);Dobbey v. Weilding(13-cv-1068);Dobbey v.
Lemke (13-cv-2571)Dobbey v. Carter(13-cv-5037)Dobbey v. Kissell(14-cv-1050); see alddobbey

v. Zhang 608 F. App’x 406, 409 (7th Cir. 2015) (acknowledging the district court’s finding that “Dobbey
was an ‘experienced litigator whose submissiom the proceedings had been ‘coherent and
articulate.™).



1 18, and Medical Defendants fail to cite to theard in support of thenlenials to Plaintiff's
statements of fact 1 16, 18, and 49d in their own statements faict 1§ 7 and 8. Accordingly,
Plaintiff's statement of fact § 18 and Medicalf@®dants’ statements of fact §{ 7 and 8 will not
be considered, and Plaintiff's statemeoftfact 1 16, 18, and 19 are deemed admitted.

Additionally, Plaintiff has impermissiblyengaged in argumerénd provided legal
conclusions in response to the dileal Defendants’ statements of fact that he seeks to contest.
For instance, Plaintiff states in response to séwdésledical Defendants’ statements of fact that
the “Defendants have [not] accurately quoted l#mguage of the cited portion of the record.”
[262, |1 14-15, 17, 18, 22, 39, 41, 83, 54, 69-70.] But there is mequirement under L.R.
56.1 that statements of fact muguote” the materiain the record supporting the statement of
fact. Medical Defendants do not port to quote the cited materighey merely state facts that
are supported by the record. Each party mugtored and properly cite the record in his or her
response to a moving party’s Rule 56.1 factuateshent that is supported by the record, or the
Court may consider the Rule 56.1 statement to be Ragmond v. Ameritech Corpl42 F.3d
600, 608 (7th Cir. 2006); Fed. R. Civ. P. 56(e).léwsg as the cited material properly supports
the statement of fact, there is no need fotoitbe accurately quoted. As such, Plaintiff is
engaging in improper argument and the Coulitvat decline to consider these statements.

Plaintiff also improperly engages in argumentis attempts to contradict certain of the
State Defendants’ statements of fact. [2641316, 17, 23.] State Defendants likewise engage
in improper argument in their statements of factyhich they attempt to limit the parameters of
Plaintiff's claim against them. [253, 11 33-39.]gbé arguments, suppositions, and conclusions
of law are not “facts.” Sedudson Atkinson Candies, Inc. v. Latini-Hohberger Dhimari2e

F.3d 371, 382 n.2 (7th Cir. 2008) (‘i inappropriate to makedal arguments in a Rule 56.1



statement of facts.”). Furthermore, “[a] responsea t&tatement of facts*** is not the place for
purely argumentative denials, and courts arereqaired to ‘wade through improper denials and
legal argument in search afgenuinely disputed fact.Almy v. Kickert Sch. Bus Line, In2013
WL 80367, at *2 (N.D. Ill. Jan. 7, 2013internal citation omitted) (quotingordelon v. Chi.
Sch. Reform Bd. of Tys233 F.3d 524, 529 (7th ICi2000)). Accordingly, any statement of fact
that is purely argument is disregarded and aatestent of fact, the rpense to which is purely
argument, is deemed admitted to the extent it is material.

Plaintiff, in support of his motion for sumary judgment agaihdvedical Defendants,
has submitted many L.R. 56.1 statements that arenatdrial. See Fed. Kiv. P. 56(a) (“The
court shall grant summary judgment if the movsimbws that there is ngenuine dispute as to
any material fact and the movant is etdid to judgment as a mattef law.” (emphasis added)).
For example, Plaintiff states as “facts” theeamtjons Defendant Williams made in response to
Plaintiffs Second Set of Interrogatorie25B, 11 53-58.] Because the statements submitted are
legal objections to discovery reais, they are not proper statertseof fact; they do not bear on
the question of whether Defendantere deliberately indiffererib a serious medical condition.
To the extent the Court deems any statement temahto the question offhether Plaintiff was
subjected to deliberate indifferes it will not be considered.

In some of the above listed statement$aot Plaintiff also attempts to insert additional
facts into his response, which is not permitted.iRstance, State Defendants claim that on April
1, 2009, Plaintiff was seen by Dr. Zhang. [253, { B9dintiff admits the statement but then
improperly adds information regarding the visith testimony from his deposition. [264, T 19.]
Although Plaintiff often supports his extranecassertions with record citations, see they

must ignored because a non-movant seekingstgert facts that go beyond what is fairly

10



responsive to the movant’'s fael assertions must do so nothis Local Rule 56.1(b)(3)(B)
response, but in a Local Rule 56.1(b)(3)étatement of adtional facts. Sedohnson v. Cnty. of
Cook 2012 WL 2905485, at *12 (N.D. llduly 16, 2012) (“It is inppropriate for a non-movant
to include additional facts, meaning facts extoargeto the substance of the paragraph to which
the non-movant is responding, in a Local Rule 56.1(b)(3)(B) response. Rather, Local Rule 56.1
requires specificallythat a litigant seekig to oppose a motion for summary judgment file a
response that contains a separate stateoreder Local Rule 56.1(b)(3)(C) of any additional
facts that require the deniaf summary judgment.” (citationand internal quotation marks
omitted)). The Court therefore will disregard the extraneous and immaterial facts set forth in
Plaintiff's Local Rule 56.1(b)(3)(B) responteState Defendants’ L.R. 56.1 statements.
Furthermore, the Court has disregarded Pféisfactual assertions that conflict with his
sworn deposition testimonye.g, that he is not currently taky medication for gastrointestinal
issues and has no problems other thamoesasional “feeling”).[See 253 { 28; 264, 1 28.]
“[L]itigants cannot create shanssues of fact with affidavitghat contradict their prior
depositions.”Janky v. Lake Cnty. Convention & Visitors Bure&d6 F.3d 356, 362 (7th Cir.
2009) (quoting-orillard Tobacco Co. v. A & E Oil, Inc503 F.3d 588, 592 (7th Cir. 2007)).
Finally, under Local Rule 56.1t is improper for a party tenisstate the cited record.
Nat'l Inspection Repairs v. George S. May Int’l. 2008 WL 4389834, at *2 (N.D. Ill. Sept. 24,
2008) (“The court agrees that certain of [plaintiff's] responses ditiadal facts improperly
state legal conclusionassert facts not supported by the recardmisstate the evidence * * *.”
(emphasis added)). Plaintiff misstates the m@d¢o his statementsf fact [259, 1 8, 10-11, 17,
21], in his response to Medical Defendantatetnents of fact262, 11 9-10, 14, 17, 39, 41, 48,

52-53], and in his response to State Defendasttgement of fact [264] 29]. To the extent

11



Plaintiff has mischaracterizethe medical records imn attempt to ugpport his own, or to
contradict Defendants’ statements @tf the Court will not consider them.

Although Plaintiff is an expéenced litigator (see n.4, abgyehe still is proceeding
pro se Thus, the Court has granted him some Bew considering his factual assertions.
However, the Court has entertairflintiff's factual statements gnto the extent that he could
properly testify about the matteasserted. Among other things withess may not testify to a
matter unless evidence is introduced sufficierdupport a finding that éhwitness has personal
knowledge of the matter. Fed. R. Evid. 602.
I. LEGAL STANDARD

A. Summary Judgment Standard

Summary judgment is appropeaif, construing all facts ahdrawing all inferences in
favor of the non-moving party, “the movant shoilat there is no geme dispute as to any
material fact and the movantaesititled to judgment as a matter of law.” Fed. R. Civ. P. 56(a);
Jajeh v. County of Cool678 F.3d 560, 566 (7th Cir. 201Z)elotex Corp. v. Catretd77 U.S.
317, 322 (1986). Once the party moving for summary judgment demonstrates the absence of a
disputed issue of material fa¢the burden shifts to the nonaving party to provide evidence of
specific facts creating a genuine disputedtroll v. Lynch 698 F.3d 561, 564 (7th Cir. 2012). A
genuine issue of material fact exists only if there is evidence to permit a jury to return a verdict
for the nonmoving partyid. at 564. Courts neither judge thedibility of withesses nor evaluate
the weight of the evidence wheddiessing a summary judgment motion, Geazalez v. City of
Elgin, 578 F.3d 526, 529; however, Rule 56(a) “mandates the entry of summary judgment, after

adequate time for discovery and upon motiorairag} a party who fails to make a showing

12



sufficient to establish the existence of an elemnessential to that party’case, and on which that
party will bear the burden of proof at triaCelotex 477 U.S. at 322.

B. DeliberateIndifference Standard

The Eighth Amendment’s prosption against cruel and uswial punishment “safeguards
the prisoner against a lack of dieal care that ‘may result ipain and suffering which no one
suggests would serve any penological purpo$®é v. Elyea631 F.3d 843, 857 (7th Cir. 2011)
(quoting Estelle v. Gamble429 U.S. 97, 103 (1976)). “Accordjly, ‘deliberate indifference to
serious medical needs’ of aigwner constitutes the unnecessang wanton infliction of pain
forbidden by the ConstitutionRoe 631 F.3d at 857 (quotirfgstelle 429 U.S. at 104).

A deliberate-indifference claim consists lmfth an objective and a subjective element.
SeeFarmer v. Brennan511 U.S. 825, 834 (1994). An inmate shibbe able to establish both
(1) that he suffered an objectively serious medical condition and (2) that defendants acted with
deliberate indifference to that conditioldl. As to the first prong, a condition is sufficiently
serious if it “has been diagnosed by a physi@a mandating treatment or * * * is so obvious
that even a lay person would perceive the need for a doctor’s atteRan631 F.3d at 857-58
(quotingGreeno v. Daley414 F.3d 645, 653 (7th Cir. 2005)). As to the second prong, a plaintiff
must prove that the defendants acted with a “sufficiently culpable state of m@dthat they
had actual knowledge of thpaintiff’'s condition but onsciously disregarded Roe 631 F.3d at
857 (quotingFarmer, 511 U.S. at 834); see aldohnson v. Doughfy433 F.3d 1001, 1010 (7th

Cir. 2006).
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. ANALYSIS

A. Objectively Serious Medical Condition

Plaintiffs abdominal and gastrointestin problems constitute a serious medical
condition. As stated above, arisels medical condition is oneat has been diagnosed by a
physician as mandating treatment or one that is so obvious that even a lay person would know
that a doctor's attention was needed. &eevards v. Snyded78 F.3d 827, 830-31 (7th Cir.
2007); Foelker v. Outagamie Cnty394 F.3d 510, 512-13 (7th Cir. 2005). A condition is also
objectively serious if “failure to treat [it] coulesult in further significant injury or unnecessary
and wanton infliction of pain.’Hayes v. Snyder546 F.3d 516, 522 (7th Cir. 2008) (citing
Gutierrez v. Petersl11 F.3d 1364, 1373 (7th Cir. 1997)).

The record reflects that Plaintiff sufésl from ongoing “chronic” abdominal pain and
was diagnosed with GERD (Gesesophageal reflux diseas&hronic pain and GERD are
objectively serious medical conditions. Seqy, Grieveson v. Anderspb38 F.3d 763, 779 (7th
Cir. 2008) (chronic pain)Miller v. Campanella--- F.3d ---, 2015 WI14523799, at *2 (7th Cir.
July 27, 2015) (“Leaving a seriouwsse of GERD untreated fordwnonths is a dereliction of
medical duty * * *.” (citing Jett v. Penner439 F3d. 1091, 1097-98 (9th Cir. 2006))). Plaintiff
has established an objectivalgrious medical condition.

B. SubjectiveDeliberate Indifference

1. Medical Defendants

With regard to the subjective element of edgrnof deliberate indifieence, Plaintiff must
demonstrate that each Defendant was awarendfcansciously disregarded, his medical needs.
Farmer, 511 U.S. at 837Estelle 429 U.S. at 103—-044ayes v. Snydeb46 F.3d 516, 522 (7th

Cir. 2008). The fact that a prisarteas received medical treatmeloies not necessarily defeat his

14



claim; deliberate indifference to a serious ngatlineed can be manifested by “blatantly
inappropriate” treatmenGreenqg 414 F.3d at 654, or by “woefully inadequate action,” as well
as by no action at alReed v. McBridel178 F.3d 849, 854 (7th Cir. 199%llen v. Wexford
Health Sources, Inc2011 WL 2463544, at *1 (. Ill. Jun. 17, 2011). Téa subjective element

of deliberate indifference encongs®s such conduct as the refusalreat a prisoner’s chronic
pain, Jones v. Simekl93 F.3d 485, 490 (7th Cir. 1999), or erroneous treatment based on a
substantial departure from accepted medudfment, practice, or standardoe 631 F.3d at

857 (iting Sain v. Woodb12 F.3d 886, 89495 (7th Cir. 2008)).

Nothing in the record establishes a refusal to treat Plaintiff or a substantial departure by
Defendants from acceptable medical judgment. t@, contrary, the record establishes that
Defendants provided ongoing and comprehensiaee for Plaintiff's abdominal issues and
multiple other medical conditions.

Plaintiff suggests that the right doctor or the right test could have unearthed a cause and
cure for his abdominal problems. But questi@miswhether certain diagnostic techniques or
forms of treatment are warranted are a “classtample of a matter for medical judgment.”
Estate of Cole ex rel. Pardue v. From@d F.3d 254, 261 (7th Cir. 1996) (quotikgtelle 429
U.S. at 97). In addition, an inability to effectimal cure does not necessarily support a finding of
deliberate indifference. Sdeeberman v. Bud2010 WL 3522998, *1 (N.D. Ill. Sep. 2, 2010)
(citing Snipes v. DeTella95 F.3d 586 (7th Cir. 1996)). T[he Eighth Amendment does not
require that prisoners receive uatjfied access to health care.tRer, they are entitled to only
adequate medical carelbhnson433 F.3d 1001, 1013 (7th Cir. 2006) (internal citation omitted);

see alsd-orbes v. Edgarl12 F.3d 262, 267 (7th Cir. 1997) (“Under the Eighth Amendment, [a
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plaintiff] is not entitled to demand specific care. She is not entitled to the best care possible. She
is entitled to reasonable measures to maetatantial risk of serious harm to her.”).

Plaintiff also contends th&ie should have been seen by acsglist edrier than he was.
But Plaintiff is not constitutionally ertled to the treatma of his choiceJackson v. Kotter541
F.3d 688, 697 (7th Cir. 2008), nor does he haverstdutional right to sea specialist—at least
not until “the need for spediaed expertise either was known by the treating physicians or
would have been obvisuo a lay personPhyles v. Fahim771 F.3d 403, 412 (7th Cir. 2014);
see alsd&endrick v. Frank310 F. App’x 34, 38 (7th Cir. 2009Randle v. Mesrobignl65 F.3d
32, at *3 (7th Cir. 1998) (unpubhed) (colleting cases)Johnson v. Rahd 997 WL 610403, *3
(N.D. lll. Sep. 24, 1997) (“[A] prisoner has no catagal right to be treated by a specialist.”).

Here, the record indicates that Plaintifas receiving adequate care at the prison but
nonetheless was sent to a speciatst/IC (multiple times) for @ditional testing and treatment,
including in instances where Plaintiff’'s complaints were intermittent pain in his upper abdomen
with no vomiting and no blood in his stool. Therens evidence that Plaintiff required the care
of a specialist at an der time because Plaintiff's exanations largely indicated negative
results and, even when there were results thiatated a potential issue, Plaintiff continued to
receive ongoing care. In shortaRitiff has not shown that his doctors’ treatment decisions in
this case “demonstrated an absence of psid@al judgment[—]that jsthat ‘no minimally
competent professional would haverssponded under those circumstancesiiett v. Webster
658 F.3d 742, 751 (7th Cir. 2011) (quotiRge 631 F.3d at 857); see al€utiz v. Webster655
F.3d 731, 737 (7th Cir. 2011) (“[A] reasonablespense to a medical risk ** * can never

constitute deliberate indifference.”).
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Plaintiff also expresses dissatisfactionthwthe overall qualityof the medical care
provided to him. But this altgation is belied by the comprehensive and ongoing nature of the
care that Plaintiff received. “Theris not one ‘proper’ way to practice medicine in prison, but
rather a range of acceptable courses based on prevailing standards in theHaldway v.
Del. Cnty. Sheriff700 F.3d 1063, 1073 (7th Cir. 2012) (quotiragkson 541 F.3d 688 at 697).

A prison physician is generally free to deteren the necessity of certain treatments or
medications, so long as the deteation is based on the physinis professional judgment and
does not go against accepted professional standitdgcitations omitted). Based on the
comprehensive and ongoing care that Plaintiff ikeszk (including multiple visits within a single
month, in several instances), neasonable person could find thather Defendant Zhang or
Defendant Williams withheld medically necessary care.

Moreover, neither medical malpractice namare disagreementithr a doctor’s medical
judgment amounts to deliberate indifferenBerry v. Peterman604 F3d. 435, 441 (7th Cir.
2010) (citingEstelle 429 U.S. at 106). Instead, the Court examines the totality of the medical
care provided, such that isolated incidentsdefay do not rise to the level of deliberate
indifference. SeaValker v. Peters233 F.3d 494, 501 {7 Cir. 2000);Gutierrez 111 F.3d at
1374-75;Smith v. Dart 2013 WL 315742, at *8 (N.D. Ill. Jan. 28, 2013) (collecting cases).
Here, the record establishes that, at mostn#ffacan establish neglence. Arguably Plaintiff
should have received the H. Pylori test prigsat after his March 21, 2009 medical visit, and
arguably he should have been taken to UlChisrfollow-up visit six weeks after his May 24,
2011 endoscopy. However, the record indisatn ongoing course of care by Medical
Defendants and other medical personnel at Stigealuring the relevantime period (including

medical examinations, diagnostic tests, prescribedications, and referrals outside hospitals
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and specialists), and the endoscopy revealedbommrmalities, making the missed return visit
inconsequential. The totality of medical carattilaintiff received negates the impact of the
isolated (and potentially negliggnncidents raied by Plaintiff.

Plaintiff points to no evidence that Medidaéfendants were deliberately indifferent. At
this stage of the case, having completed tlseodery process, Plaintiff must “marshal and
present the court with the evidenflee contends will prove h[is] casePorter v. City of
Chicagq 700 F.3d 944, 956 (7th Cir. 2012) (summary judgment is often referred to as the “put
up or shut up” stage of the case), citiPgyne v. Pauley337 F.3d 767, 772—73t{vCir. 2003).
Plaintiff has “failled] to make a showing sufgit to establish the existence of an element
essential to [his] case, and on which [\wd] bear the burden of proof at trialCelotex 477 U.S.
at 322; see als6terk v. Redbox Automated Retail, L.LKG0 F.3d 618, 627 (7th Cir. 2014).
Because Plaintiff has failed to establish deldie indifference against Medical Defendants
Zhang and Williams, his motion for summary judgment against them is denied. And because no
reasonable jury could return a verdict in fawbrPlaintiff on this issa, Medical Defendants’
motion for summary judgment is granted.

2. StateDefendants

Claims of deliberate indifference to a prisos medical needs are examined differently
depending on whether the defendard imedical professional or a lay persbttGee v. Adams
721 F.3d 474, 481 (7th Cir. 2103). Lay persorntsovare not responsible for administering
medical care are entitled to rely on andeddo the judgment of medical professionadts. at
483;King v. Kramer 680 F.3d 1013, 1018 (7th Cir. 2012).Ww#ver, a lay person may be found
to have been deliberately indifferent to an inrisateedical needs if hbas actual knowledge or

has reason to believe that medical persoarehot treating or mistreating a prisort€ng, 680
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F.3d at 1018. As discussed in the prior sectioereths no evidence in threcord that Plaintiff
was being subjected to deliberate indiffese by Medical Defendants or by any medical
personnel at Stateville.

Plaintiff's claims against all State Defendants involve allegations that he submitted
grievances that were deniedroade complaints that were igedr, and that th8tate Defendants
failed to adequately investigate his claims dfilsate indifference. Generally, the denial of a
grievance “by persons who otherwise did watise or participate in the underlying conduct
states no claim.Owens v. Hinslgy635 F.3d 950, 953 (7th Cir. 201George v. Smittb07 F.3d
605, 609-10 (7th Cir. 2007) (“A guard who staraasl watches whilermther guard beats a
prisoner violates the Constitution; a guard who rejects an administrative complaint about a
completed act of misconduct does not.”). A prison offica be liable under 42 U.S.C. § 1983
for failing to respond to violations of a prisoner’s constitutionglhts that come to his or her
attention through the grievance process. baece v. Peter97 F.3d 987, 993 (7th Cir. 1996);
Gentry v. Duckworth65 F.3d 555, 561 (7th Cir. 1995); see alsoes v. Rand]®©33 F. Supp. 2d
1028, 1037 n.2 (N.D. lll. 2013) (lidky attaches where a non-medical defendant is in a
“position to ameliorate [Plaintiff’'s] condition” and fails to do so). This is a consequence of the
official’'s duty under federal law to preventcanemedy constitutional violations, not a duty to
respond to grievances. But non-medical personnetinettly involved in an inmate’s medical
care are usually not liable for their reviemdéor denial of medil grievances. See,g, Neely v.
Randle 2013 WL 3321451, at *3 (N.D. Ill. June 13, 2013j there is ‘nopersonal involvement
by the warden [in an inmate’s medical care] owglte grievance procesthat is insufficient to
state a claim against the warden.” (quotiegvas v. Mitchell492 F. App’x. 654, 660 (7th Cir.

2012))).
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Here, because there is no evidence of dddite indifference in the record against the
Medical Defendants, there was no obligatiom &my State Defendant (none of whom is a
medical professional) to assist beyond the calready being provided to Plaintiff. The
undisputed evidence shows that Plaintiff receivaasttutionally adequate medical care and that
he merely disagreed or was dissatisfied with tieatment provided. Nieasonable jury could
find that State Defendants weteliberately indifferent to Plaintiff's medical needs. $34Gee
721 F.3d at 483-84 (no deliberate indifferencesbgurity personnel who relied on medical
professionals’ decision not to order piilif to be exempt from leg ironsking, 680 F.3d at 1018
(correctional officers were not ligerately indifferent to detage’s medical needs because there
was no evidence that detainee wash®ng properly treated by doctor).

Plaintiff highlights the fact that some dfis medical visits were cancelled due to
Stateville being on lockdown or due to insuffidistaffing. But Plaintiff dos not allege that any
of these delays caused him additional pain. Abseah an allegation, there is nothing to support
a deliberate indifference claim. S@ehnson v. Sangd 996 WL 67704, at *2 (7th Cir. 1996)
(“Although [plaintiff] did allege some delay in thiaking of his x-rays, [piatiff's] alleged back
and shoulder pain was not of the severity to ireginmediate medical attéon and thus it was
reasonable for [the doctor] to delay treatment until she had seen the x-lgsiy;v. Samalip
286 F. App’x 325, 328 (7th Cir. 2008) (“[Plaiff] presented no competent medical evidence
supporting the theory that the eight-day deilayprocuring a second round of x-rays had a
detrimental effect on his fractured wrist.)angston v. PeterslO0 F.3d 1235, 1240 (7th Cir.
1996) (“[A]ln inmate who complains that del@ty medical treatment rose to a constitutional
violation must place verifying medical evidencetlie record to establish the detrimental effect

of delay in medical treatment to succeedEyen though Plaintiff's March 25, 2009 visit was
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rescheduled to April 1, 2009 because his meditmalcould not be located, and his October 9,
2009 visit was cancelled due to insufficient stajfi Plaintiff continuedo receive ongoing care
during these periods. There is no evidence inr¢kcerd, medical or otherwise, establishing any
detrimental effect from these delays.

For the foregoing reasons, State Defendamistion for summary judgment is granted.
Even viewing the summary judgment record ie tight most favorable to Plaintiff, the Court
concludes that no reasonablergmn could find that any of ¢hState Defendants acted with
deliberate indifference to PHiff's serious medical need.

C. Plaintiff's Motion to Strike

Plaintiff filed a motion to strike [267] 8te Defendants’ motion for summary judgment
and supporting L.R. 56.1 statement of faad#ieging that State Dendants’ motion and
supporting materials—filed on December 22014—were untimely. But per the Court’s
November 24, 2014 order [241] revising the partl@#fing scheduleDefendants’ motion was
due on December 22, 2014. Thus, State Defendélitg was timely. Additionally, Plaintiff
seeks to strike State Defendants’ motion amgpstting materials because State Defendants filed
a waiver instead of an answtr Plaintiff's third amendeadomplaint pursuant to 42 U.S.C.
§ 1997e(g)(1). However, in the Court’s NovemBdr 2014 order [241], hCourt granted State
Defendants’ motion to waive their right teeply [237] in accordance with 42 U.S.C.
§ 1997e(g)(1)—(2). Accordingly, PHiff’'s motion [267] is denied.

D. Appeal

If Plaintiff wishes to appeal this final orddre may file a notice of appeal with this Court
within thirty days of the entrgf judgment. Fed. R. App. P. 4(a)(A motion for leave to appeal

in forma pauperisshould set forth the issues Plainfiffans to present on appeal. See Fed. R.
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App. P. 24(a)(1)(C). If Plaintiff does chooseajopeal, he will be liable for the $505.00 appellate
filing fee irrespective of the outcome of the app&adans v. Ill. Dept. of Corr.150 F.3d 810,
812 (7th Cir. 1998). Furthermore, if the appedbisnd to be non-meritayus, Plaintiff may also
be assessed a “strike” under 28 U.$@915(g). Plaintiff is advised that if a prisoner has had a
total of three federal cases or appeals dismissed as frivolous, malicious, or for failing to state a
claim, he may not file suit in federal courtthout prepaying the filing fee unless he is in
imminent danger of serious physical injuly.
IV.  CONCLUSION

For the reasons stated above, MedicdebDa@ants’ motion for summary judgment [246]
and State Defendants’ motion feummary judgment [251] areagrted, and Plaintiff’s motion
for summary judgment [258] is denied. Plainsffnotion to strike StatDefendants’ motion for

summary judgment and L.R. 56.1 staent of facts [267] is denied.

Date:August26, 2015 :/

RobertM. Dow, Jr. &
Unhited States District Judge
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