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THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SECOND AMENDMENT ARMS

R. JOSEPH FRANZESE, individually
and d/b/a SECOND AMENDMENT
ARMS, and TONY KOLE,

Case No10-cv-4257

Judge Robert M. Dow, Jr.
Plaintiffs,

V.

CITY OF CHICAGO,
LORI LIGHTFOOT,
CHARLES BECK

and ANNA VALENCIA,

N N N N N N N N N N N N N N

Defendars.
MEMORANDUM OPINION AND ORDER
Plaintiffs arefirearmsowners and retals who seek lost profits from a business tbeyld
not open because of a City of Chicago ordinamager declared unconstitutionadnd who
challenge the constitutionality of a separate ordinance that bans the gassessionf laser
sights within thecity. Currently before the Couid Defendantsmotion for summary judgment
and to &clude thetestimony of Robert SouthwidR51]. The motion[251] is granted in part (as
to the exclusion oSouthwick’s proposedestimony and denied withoyprejudice in part (as to
summary judgment on Counts | and IIlAs explained below, each side is directed to file a
supplemental brief on two underdeveloped issues (hominal damages and the laser sight ban) by
March 3L, 2020 and a supplemental reply brief by April 21, 2020.
l. Background
The Court takes the relevant faptamarily from the partiesLocal Rule 56.1 statements,

[254], [255], [260-3, [260-3], [261], [26}1], [261-2], and [261-3. The following facts are
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undisputed except wheredésagreement between the pariesioted. The Court construes the
facts in the light most favorable to thenmoving party—Plaintiffs.

Plaintiff R. Joseph Franzese is a resident of Hainesville, lllinoisovan located
approximately 40 miles outside of Chicag[®55-1] at 4. Franzese is a seffimployed barber.
[255-1] at 27. Plaintiff Second Amendment Arms (“SAA”) is Franzesédoing business as”
company. [146ht 2. SAA operated from approximately 2008 or 2Q08il sometime in 2011,
2012, or 2013, first in unincorporated Deerfield, lllin@ad then, in Lake Villa, lllinois[255-2]
at 56; [255-1] at6-7, 17. Plaintiff Tony Kole is a resident of Arlington Heights, lllinoi255-3]
at 3.

Defendant Cityof Chicagas a municipal entity organized undbe Constitutiorand laws
of the State of lllinois. [146] at | 5;[190] at § 5. The other Defendants are City officials
purportedly sued in theofficial capacities.Defendant Lori Lightfoot is the Citg Mayor. Mayor
Lightfoot replaced former Mayor Rahm Emanuel, who was named as a defendanbfiicizis
capacity.[146] at] 6. DefendanCharles Beclks the Citysinterim Superintenderuaf the Chicago
Police DepartmentActing SuperintendenBeckreplaced formeBuperintended Eddie Johnson,
who replaced formeBuperintendent Garry McCarthy, who was named as a defendant in his
official capacity. Seeid. at{ 7. Defendant Anna Valencia is the Clerk of the City of Chicago.
Clerk Valencia replaced former Clerk Susana Mendoza, who was named as a defeh@ant in
official capacity.Id. at{ 8.

A. Franzeses Operation of Second Amendment ArmsPrior to 2010

Franzese began doing business as Second Amendment Arms in ZIED dyy selling
firearms out of a friend home in unincorporated Deerfield, Illinoj255-2] at 56; [255-1] at 6-

7. Whenhis friend moved sometime in late 2009, Franzese began selling firearms R&A®f a



square-foospace in his accountastoffice in Lake Villa, lllinois. Id. at 6-7, 10. Franzese sold
firearms and firearms accessories, but no ammunition or clothdhgat 8. He sold firearms,
depositedhe proceeds in his bank account, aneditut the paperwork required by federal
[264-1] at 21. Franzeseeased operation of SAA at the Lake Villa location sometime in 2011,
2012, or 2013.[255-1] at 67, 17 [255-2] at 56. He did not employ any staff at the Lake Villa
store though he paid an accountant to keep the bussmes®rds and prepare its tax returfds5-
1] at 11; 15 He did not keep a written budget for the Lake Villa stdck.at 15. Apart from a
“couple little [advertising] events,” Franzese reliachely on “word of mouth” or “peeto-peer”
communication to generate business $%A. Id. at 24. Franzese estimates that SAA sold
approximately 30@irearmsin total from the Lake Villa store.[255-1] at 8. He possesses no
documentation of SAA sales and accounts or of the Lake Villa s®gperationthat would
establish that SAA was a profitable businelss.at 8-9. He could not provide aestimateof his
Lake Villa business annual profitdd. at14. Apart from tax returns reflecting aggregate amounts
of sales revenué&ranzese possses no documentation at all concerning the operation of the Lake
Villa store. Id. at9.

The SAA tax returnshatPlaintiffs produced in this lawsuit were for thiears 2011 and
2010 and the months of November and December of 2(8&6-6]; [255-1] at 26. Those tax
returnsindicate that Franzesetotal taxable receipts in 2011 were less than $2,000 fentive
year; that for four of the months in 2010 he hadaxable receipts; and thiere were only two
months in 2010 in which he had taxable receipts over $1,000 1[P&t326-27.

B. The 2010 Ordinance

OnJuly 2, 2010, the City Council enacted an ordinance (the ‘QédiGance”) that, among

other things, prohibited the sale or transfer of fireawitin the City of Chicago, effective on



July 12, 2010. See[255-4] at 17 Approximately threeanda-half years later, a court in the
Northern District of lllinoisconcluded that certain provisions in the 201@i@ance effectively
banning the sale and transtéifirearms were unconstitutionalll. Ass n of Firearms Retailers v.
City of Chicago 961 F.Supp. 2d 928, 947 (N.D. Ill. Jan. 6, 2014) (regarding MC€28-800 and
§ 17-16-0201, whichbanned gun sales and transfers other than inheritafitey.prompted yet
another round ofevisions from the City of Chicago, which issued a revised gun ordinance
approximately sixnonths later, in July 2014 (the “2014 Ordinanc@he 2014 Ordinance pmits
the sale ofirearms subject to certain restrictionSee[255-5].

C. Franzeses Proposed Chicago Firearms Retailer

On July 2, 2010, Franzese submitted an application for SAA téirsaltms at 415 West
Armitage Avenue, Floor 1, Chicago, lllino#614® He chose that location on the advice of his
previous counsel and because there was a sign on the front of the building that saiditime locat
was commercial spacg255-1] at20. The zoninglassification for that property address did not
and does not permit businessretail uses, either as of right or as a special B2[204-2] 11
10-12; [215-107 1612. At the time Franzese submitted his application for a business license,
he had never visited the property at 415 West Armitgueken with the propertgwner about
leasing the property, or inquired with the propertgnanagemergervice toconfirm whether a
retail operation would be permitted on sj@55-1] at 20. While he was waiting fothe Cityto
respond to his business Iise application, he was still operating SAA at the Lake Villa location.
[264-1] at 61.

Franzese planndd operate SAA Chicago storewith JoeLaJoyand Roman Tapkowski.

He intended.aJoyto be the Chief Operating Officer, and Tapkowski the Chiaining Officer.

! Franzese apparently applied for a Federal Firearms License (“FFL") feoButieau of Alcohol, Tobacco,
Firearms, and Explosives (“ATF3s well See [261-2] at 10.
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[255-7]. LaJoyowns and managdsaJoy Precision in Fox Lake, lllinois, a gunsmithing and
firearm manufacturing busineasida firearm and archery instruction cent§255-1] at 6; [255-

8] at 5 LaJoy’s business provides training and sells firearms, ammunition, holsters, gun cleaning
equipment, targets, gun cases, parts, accessopass, optic accessories, anther sporting
goods. [263] at 6. LaJoy hasbeen in the gunsmithing industry for 29 ye#&lsat 8, and he has
worked in theetail firearms industry since he was 21 years dtdat 26 LaJdoy is also a certified

NRA instructor for the pistol, rifle, shotgun, persompabtection, home and outdoor firearms
safety. He is also a certified range spfefficer. He wasone of the first lllinois concealed carry
instructors and is also certified to teamncealed carry coursesUtah,Florida, and Wisconsin.

Id. at 27.

Tapkowskiwas a Chicago Policer Officer for 32 yed255-9] at 4. He taught small arms
in the lllinois National Guard in the 1970Kl. at5. He wasthenafirearms trainer from 200&®
2017. Id. at 5. He hastaughtclasses orbasic security, private invegttion,armed security,
lllinois concealed carry, and tactical trainingl. He hasalsowritten severamanualson those
topics, includinga Chicago Handgun Compliance coytbke private security firearms courses for
the lIllinois Department of Finandiand Professional Regulatioand anlllinois concealed carry
course Id. Tapkowski is an lllinois concealed carry instructor, an NRA certifiecelafiorcement
handgun and shotgun instructor, an NRA certified range safety officer, arahtfesafety officer
at the Conservation Club in Kenosha, Wisconsih. Beginning in 2008 or 2009, Tlhpwski and
Franzese began discussing the possibility ofkbeyski teaching firearms training courses for
SAA. Id. at 6.

In May 2011, ten months after applying for a Chicago business license for SAA and filing

this lawsuit(and months after Franzese says he wanted to opehsSi&t twoChicagostores)



Franzese completed a “business plan” for SA&&e[255-7]; [255-1] at21. That plan lists LaJoy
as SAAs chief operation®fficer and Tapkowski as SAA chief training officer.[255-7] a& 3.
The plan lists the locations for SA&\stores as “Fullerton Ave., far North W3ty area, Goose
Island and a South side retail business TBD due to the outcob@eveiiit (SAA v. Chicago).”

Id. The plan states that “[a]ll facets of working (outlod box) Firearms will be sold” at the stores.
Id. at 4. Under the headintMarketing,” the plan states that “SAA will be focused on Males and
Females 1&5 years ofage, urban and Educated buyers with median income base of $35,000.00
t0 $120,000.00 yearly.ld. at 5. The plan alsatates that “an initial investment of [$] 2.5 million
will be sufficient to acquire our Hub location, Armitage Ave., open and buildeveatral satellite
locations including the far North West City area, Goose IslanchéBaluth side retail business.”
Id. at 2. Franzesaestified at his depositiotihat he would have acquired the $2.5 million initial
investment for the Chicago storgsowgh a loan from his personal barjR55-1] at 22. He said
that he believes his bank would loan him $2.5 million on the békis “good credit” and “[g]lood
business plan.ld. He has never showelle business plan to any bank or other potential investo
he hasever talked to any banks about financing a Chicago firearm busamelsso bank has ever
told Franzese that his business model would resulpiofdable businessid. Franzese has not
looked intothe cost of construction, insurance, or eshte in connection with openinfjr@arms
store within the City of Chicagold. at 19. He acknowledges that hfgearmsoperation in
Chicago would require multiplemployees and a payroll, but he has caltulated what SA%
weekly payrollwould be. Id. at 23. He has not contacted any suppliers to disqussiding

inventory for afirearmsstore in the City of Chicagdas not entered into contra¢tspurchase



inventory for any Chicago stores; and has not engaged inegyotiations witHirearmsvendors
to provide inventory for any Chicago storedd. at 22-232

Franzese says that he would have pursued a “general aggfessiketing] strategy” for
SAA, but he did not create a specific plan for hawould implement that general strategy in
practice. [255-1] at 18. Apart from the address on Armitage Avenue listed on 'SAAitial
application for a City business license, Plaintiffs have not identified any ispahifresses for the
stores Franzese says SAA would opej255-1] at12. Franzese is also not sure where he would
live if he were to operafi@earmsstores inChicago.ld. at16. Both LaJoy and Tapkowski testified
during their depositions that thegd never seen SA8 businesplan. [255-8] at 6;[2559] at 10.

Franzese never received a written denial of his Chicago business kpgisation. On
one of his followup phone calls to the City, in approximately October 201doman told
Franzese that his license was denieddnse the City does not allow gun storf@d.5-3] at 23.
It is not clear whethehte City notified Franzese in writing about the den[2lLl59] at 23. After
Franzeses application for an FFL had been pending for eighteen months, ATF denied it,
apparently because Franzese did not have a Chicago business license or addré$s. [255-

D. Alleged Lost Profits

Franzese, during his deposition, said that he would haveedgbree storem the year
2010 and estimated that each of those three stores would have &0¢2DO0 in profit for that
year.[255-1] at 13. In response to amterrogatory, Plaintiffs projected that SAA would earn
$20,000 to $30,000 per weigkgross revenues for the first six months of business in 2010, $40,000
per week ingross revenues for the following six months, and over $29 million in total gross

revenues through the end of 2015. [Z3%¢t 67.

2 Franzese asserts that he could not discuss or purchase inventory withBut hichhe says hecannot
obtain without a business licenisem the City [261] at 10.
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Plaintiffs hired Robert Southwick to opinion on the amount of lost profits SAA would have
earned if it had been in operation from 2010 to 20J2b5-11] at 4. Southwick opined that
Franzese lost $1,211,622 in profits from 2@d@014 for not being allowed to open his planned
five stores of Second Amendment Arms in the Citgbfcago. Id. at 11, 16.In calculating this
amount, Southwick used existing data soufoe®perating statistics for firearm retailers across
the United Statedncluding dataon hunting, target shootingarticipation and sales of firearms
and accessories purchased for protection puspasel he employestandard statistical analysis
to complete his calculation$256-1] at 56. There were no assumptions provitigaounsel.ld.
at 7.

E. Laser Sights

Tony Kole is an elevator mechaniho frequently travels arour@hicagg Cook County,
and theCity’ ssuburbs.[268-3] at 34. Kole has also worked the firearms industrgs the owner
of aretail firearms storeni Norridge lllinois. Id. at4. Kole is a certified NRA pistol instructor
and lllinoisconcealed carry instructotd. Kole is interested in purchasing and possessing-laser
sightdeviceswithin the City of Chicago.[255-3] at 4. When turned opa lasersighting device
emits a laseatappears as a colored dot on a target whetirearm is aimed at the targ¢255-

9] at 89. A firearm may be sold with a laser sight already integrated, or adaggrmay be
attached to a firearm[255-3] at 5. Kole is allowed to carry a firea on the job unless the work
location prohibits it.[268-3] at 8. He does so if ableld. at 8-9. If allowed, he would have a laser
sight on his concealed carry pistol to aid with skdfense.ld. at17.

On March 10, 1999, the City Council passed an ordinance prohibigngale, purchase,
and possession of “laser sight accessories,” which the ordirdefoeed as “laser sighting

device[s] which [are] either integrated into a firearncapable of being attached to a firearm”



(the“Laser Sight Ordinance’)[254-13] at 5. The Laser Sight Ordinance contained the following
finding: “WHEREAS, The City of Chicago finds that the public health and safety oititens,
most particularly itgpolice officers, are being endangered by the usasef sights|.]”Id. at 4.

On July 9, 2010thefirst complaint in this case was filed.here were various motions to
dismiss and amendments to the complaint, culminating in the Fourth Amended @oMigiaj.
Defendants again moved to dismiss [155], and the Court granted the motion in part andt denied
in part. See [182]. Later, the parties agreed that Count IV was moot and isweéssdd. See
[193]. Defendants have moved for summary judgment on Count I, now limited to a claim for
monetary damages based on alleged loss of business as a result of the 2010 Ordinance, and Count
lll, a claim that the Laser Sight Ordinance violates the Second Amen(meonly to the extent
that it seeks injuncte reliel).

Il. Legal Standard

Summary judgment is appropridiéthe movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter 'of f&d.R. Civ. P.
56(a). A genuine dispute as to any material fact existshié evidence is such that a reasonable
jury could return a verdict for the nonmoving pdrtyAnderson v. Liberty Lobby, Inel77 U.S.
242, 248 (1986) In determining summary judgment motiofigcts nust be viewed in the light
most favorable to the nonmoving party only if there‘gemuin€ dispute as to those factsScott
v. Harris, 550 U.S. 372, 380 (2007¢iting Fed. R. Civ. P. 56(c))The party seeking summary
judgment has the burden of establishing that there is no genuine dispute as to any aterial f
SeeCelotex Corp. v. Catrettt77 U.S. 317, 323 (1986).

Summary judgment is proper whéthe pleadings, depositions, answers to interrogatories,

and admissions on file, together with the affidavits, if any, show that there is no gssumas



to any material fact and that the moving party is entitled to a judgment as achktvel Gibbs

v. Lomas 755 F.3d 529, 536 (7th Cir. 2014) (quotieyvett v. Ander$21 F.3d 818, 821 (7th Cir.
2008)). “A party asserting that a fact cannot be or is genuinely disputed must support the assertion
by: (A) citing to particular parts of materials inetimecord, including depositions, documents,
electronically stored information, affidavits or declarations, stipulatiockifimg those made for
purposes of the motion only), admissions, interrogatory ersswor other materials; or (B)
showing that the aterials cited do not establish the absence or presence of a genuine dispute, or
that an adverse party cannot produce admissible evidence to support the~&tt.R. Civ. P.
56(c)1). “The court need consider only the cited materials, but it may eorstiger materials in

the record. Fed. R. Civ. P. 56(c)(3).

The party seeking summary judgment has the burden of establishing the lack of any
genuine issue of material fact. Seelotex Corp.477 U.S. at 323.“Once a party has made a
properly-suppded motion for summary judgment, the opposing party may not simply rest upon
the pleadings but must instead submit evidentiary materialssibiaforth specific facts showing
that therds a genuine issue for tridl. Harney v. Speedway SuperAmerica, |.b€6 F.3d 1099,

1104 (7th Cir. 2008) (quoting Fed. R. Civ. P. 56(e)); see atsterson 477 U.S. at 250 In
evaluating a motion for summary judgment, the Court will construe all facts in the lagit m
favorable to the nonmoving party and draw all reasonable inferences in favor of the nonmoving
party. Bell v. Tayloy 827 F.3d 699, 704 (7th Cir. 2016).

I, Analysis

Franzese and Second Amendment Arms claim lost profits fronfirderms stores
Franzese was unable to open and operate for the period of 2011 through 2014. Iro$upgort

claim, Plaintiffs offer poposedexpert testimony from Robert Southwick, which asserts that
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Second Amendment Arms would have made betveggmoximately$668000 and $1.2 million
in profits during the relevant period. Defendants argue that any lost profiteaspeculativéo
be awardedand are prohibited by the “new business” rule. Defendants also move to exclude
Southwick’s testimony for being similarly speculative and failing to meet reliability requirements
of Federal Rule of Evidence 702 aDdubert Because Southwitk testimony is significant to
the lost profits issue as a whole, the Court will first address Defendantson to exclude
Southwick’s testimony.

A. Expert Testimony of Robert Southwick

Defendants ask the Court to exclude evidence from Plaingiftdfered expert, Robert
Southwick, arguing that it isnreliable and thereforeadmissible undddaubertand Federal Rule
of Evidence 702.“When acting on a motion for summary judgment the judge considers only
evidence that would be admissible at ttialGustovich v. AT & T Comriws, Inc, 972 F.2d 845,
849 (7th Cir. 1992), though the evidence need not be in a form that would be admissible at trial.
Waldridge v. Am. Hoechst Cor4 F.3d 918, 921 (7th Cir. 1994ge alsdartin v. Shawano
Gresham Sch. Dist295 F.3d 701, 713 (7th Cir. 200@2)pting that inadmissible edence “cannot
create a factual issue”)Thus in order to determine whether the Court can consider Soutbwick
testimony or report in resolving the lost profits issue, the Court must determinieewktedt
proposed expert evidence would be admissibleadt tr

1. Background

Robert Southwickeceiveda B.S. in Economics from the University of Florida in 1988
and studied topiasicludingsample biasesampling errors, confidence intervals, margins of error,
and progression analysitd. at5-6. After working in the spoffishing industry as an economist

he started Southwick Associates in 1990. at 6-7. Southwickowns and managesouthwick

11



Associates in Fernandina Beach, Florida. {2p4t 2. The companyerforms market research
andeconomic research specializing in outdoor activipesnarily hunting, target shooting, sport
fishing, boating, and similar activitiedd. at 2-3 Southwick has conducted lost profits analyses
in the past, usually in breach @fntract matters or imstances ofand encroachment that caused
loss of businessin this casePlaintiffs retainedSouthwick to opine as to the amount of profits
that SAA would have earned if the busineagbeen able to operaiie Chicago from 2012014.
[256-1] at 5. Souhwick opined that SAAsufferedbetween$668,018 andb1,211,622 inost
profits. [255-11] at 11, 16.
a. Assumptions

All of SouthwicKs work relied on three “key assumptidns[255-11 at 5. First,
Southwick assumetthat SAA would have opened fiveoresin Chicagowithin eighteermonths:
the first store in January 2011, a second store in April 2011, a third store in July 2011, a fourth
store in January 2012, and a fifth store in June 20d2.The basis for these assumptions about
the store openg timeline is Franze&e statement during his deposition that we “would have an
aggressive opening of three stores in the initial year, yies.at 5 n.1. Southwick admitted that
he did not investigate whether this assumption was a reasonablR6#] at 89. He accepted
this assumption based on his belief “that SAA had significant capital behind theénaf9. But
without significant startugcapital, he admitted, the assumption “probably would not have been
reasonable and [his team] probably would have taken a different apprddchlihe second key
assumption was that each SAA store would be profitable within its first year andi neaah “full
profitability” after one year.[255-1] at 5. During the first yeaGouthwickassumd thateach
store would earn 50% of the profttgatit would earn in the following yeardd. His assumption

that store'sprofits in the first year would be 50% of their peak profits was not “based on &y da
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or method,” butvassimply what seemed “most reasonable to [his team], givackaof dataon
other businesses in the same situatiq@d56-1] at 22 (emphasis added).Third, Southwick
assumed that SAA would have been profitable and that its sales and profits wouldebave
“average, compared to other regional firearms retail€i@55-11 at 4. This assumption comes
not from any facts or data Southwick reviewed,fbam thelack of detail in SAASs business plan

or otherwise “showing how SAA product offerings, display/merchandising, service, marketing
and business management practices would have permitted above average retaibpegftr
[255-11] at 6;[256-1] at 22 Essentially Southwick assumed average performance based on a lack
of information that indicated higheor lowerthanaverage performance. Southwick did not
consider, and is not aware of, the rate of failure for-siantetail firearm stores within their first
four years of operationld. at 910.

b. Southwick’s Two Approaches to Calculating Lost Profits

Southwick used two approaches to calculate the amount of profits for the five SAA stores
that he assumed would open and earn “average” profits. Approach 1 relied on data #0&8the
Shooting Sports Industry Financial Benchmarking Repomniational survey of firearms retails
conducted by the National Shooting Sports Foundation (the “NSSF Repg@@5]. The report
contained demographic and financial datacluding 2017 net sales, cost of goods g@lsl a
percentage of net sales), and operating expenses (as a percentage of adosdhes}2 stores
that responded to the surve$outhwickidentified the demographic categories that he believed
best fit the five stores SAA intended to open: (1) retailers whose faciligtigeen 1,000 and
5,000 square feet, (2) Midwestern retailers, (3) retailers in communitiesywibpulation greater
than 100,000, and (4) brick and mortar stores that do not offer a shooting faBgell]at 7.

For each of those categories, Southwialculated the averageet sales, cost of goods sold, and
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operating expensesThat also allowed him to calculate an average net pmwditgin for each
category. Southwick themsedthe average net sales, cost of goods sold, and operating expenses
of each of the four demographic categories to generate “average” data for each 'sf SAA
hypothetical stores. Because he did not know “thativel importance of each demographic
factor—that is,store size, region, community size, and store-tyfia determining a firearm
retailefs net profit,” Southwickjaveeach factor “equal weight” in calculating the average figures.
Id. at 8 From there, Southwick calculated the net{aveprofit per year for each hypothetiGAA
storeby subtracting the cost of goods and operating expenses from net sales (adjusted for,inflation)
and he discounted the net profit for the fivg¢lvemonths of each storeoperatiorby 50%. [256-
1] at 89. That yielded a lost profits estimate of $688,018.

Southwick did not calculate a confidence interval fordssmation of lost profits. At his
deposition, he testified that he did not “tak[e] the time to do the actual calculatibgliessed it
wasof “plus or minus 5 percent[,] 90 percent of the tim@56-1] at 16. Additionally, Southwick
testified thatle size of the survey sample would affect the degree of confidence of his estimates,
but he did not know how much the four demographic categories overlapped, and therefore the ultimate
size of the sample he relied oldl.

Approach 2 usethe same perceses for cost of goods sold and operating expemses
Approach 1 but employed a different method for estimating net $a@sithwick estimated the
number of target shooters and rifle hunters likely to be custam#rs “local market—a 40 mile

radius—d the zip code where SAA& hypothetical “hub” stor@ould have ben, 60614 See[255-

3 Southwick admits that any errors in the estimates of the costs and expekg@®ach 1 would be carried
over into Approach 2 and undermine its conclusions. [254-2] at 22-23.

4 Southwick does not statehy this zip code was chosfsee [256] at 131.4]; however, that is the zip code
of the Armitage locatiofor which Plaintiffsubmitted an applicaticio sell firearms
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11] at 12. Southwick used software program (ArcGis Business Analyst) to estimate the
probability that a given consumer would visit a store located in zip code 60614. From the
Consumer Segmentation Analysis of the U.S. Commercial Firearms & Accessoriest Mark
Report® Southwick estimated the number of consumers in the local market who would purchase
a firearm for protection purposes but not for target shooting or hunting. That number plus the
estimate of likely customers for target shooting and rifle hunting purposdsdiah estimate of
total potential customers. Southwick then multiplied the number of potential customers by the
national average annual spending on firearms. -@3%6 12. Southwick used tecGis software
(specifically a model called the Huff Model) to estimate what portion of the fireeomsamers
in the local market would have patronized SAAypotheticahubstore as opposed to the 36 other
firearms in the local marketd. at 13. That yielded a total net sales figure for the hub Stooen
there, Southwick calculated the net-pa® prdit per year by subtracting the cost of goods and
operating expenses from net sales (adjusted for inflation), and he discounted thatrfet pinef
first twelve monthsof the storés operatiorby 50%. Using the same figures for net sales, cost of
goodssold, and operations expenses, and with the same discount for the first twelve months, he
repeated the net profit calculation tbe four other hypothetical SAA storeBhat yielded dotal
lost profits estimate of $1,211,66H/. at 15.

Approach 2 asumed that each SAA store would have the same netsdles others, for
each year of operatioand that opening subsequent SAA stores in Chicago would not cannibalize
the sales of earlier stores. Southwick justifies this assumption by arguinghitagd@had “the
potential for significant peaip demand from consumers not willing to travel outside the dtty,”

at 14, but he cites no sources for éxéstenceof this pent up demand and does not quastifgh

5> This report appears to be previous work by Southwick Associates. Sekl[PA519.
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demandor explain how much would be necessary to prevent cannibalization of salesvby
stores. [264-3] at 62.
2. Rule 702 and thBaubertStandard

Federal Rule of Evidence 702 and the Supreme Gadetision irDaubert v. Merrell Dow
Pharmaceuticals, Inc509 U.S. 579 (1993), provide the legal framework for the admissibility of
expert testimonySeeBielskis v. Louisville Ladder, In63 F.3d 887, 893 (7th Cir. 201United
States v. Pansieb76 F.3d 726, 737 (7th Cir. 2009Rule 702 requires th#fte district judge act
as a “gatekeeper'who determines whether proffered expert testimony is reliable and relevant
before accepting a witness as an expéffinters v. FruCon Inc, 498 F.3d 734, 7442 (7th Cir.
2007) (quotingAutotech Tech. Ltd.’Bhip v. Automationdirect.con®71 F.3d 745, 749 (7th Cir.
2006)); see alsgumho Tire Co., Ltd. v. Carmicha&l26 U.S. 137, 147-49 (1999 aubert 509
U.S. at 589.

Under Federal Rule of Evidencg02, “[a] witness who is qualified as an expert by
knowledge,skill, experience, training, or education may testify in the form of an opinion or
otherwise if: (a) the expe#d scientific, technical, or other specialized knowledge will help the trier
of fact to understand the evidence or to determine a fact in i@guiite testimony is based on
sufficient facts or data; (c) the testimony is the product of reliable prascgrid methods; and (d)
the expert has reliably applied the principles and methods to the facts of thefFeed&” Evid.

702; see als@rtiz v. City of Chi.,656 F.3d 523, 526 (7th Ci2011). “The nonexclusive list of
Daubertreliability factors for scientific evidence includes whether or not the theogchnigue
has been (1) tested, (2) subjected to peer review and publication, (3) analyzed for known or
potential error rate, and/or is (4) generally accepted within théfispeaientific field.” Lapsley

v. Xtek, Inc.689 F.3d 802, 810 (7th Ci2012) (citingDaubert,509 U.S. at 59394). “The goal
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of Daubertis to assure that experts employ the samtellectual rigor in their courtroom
testimony as would be employed by an expert in the relevant fidahkins v. Bartlet487 F.3d

482, 489 (7th Cir2007). “The proponent of the expert bears the burden of demonstrating that the
experts testimony would satisfy theaubertstandard.” Lewis v. CITGO Petroleum Cormh61

F.3d 698, 705 (7th Cir. 2009).

“Under Federal Rule of Evidence 702 addubert,the district court must engage in a
threestep analysis before admitting expert testimottynust determine whether the witness is
qualified; whether the expéstmethodology is scientifically reliable; and whether the testimony
will ‘assist the trier of fact to understand the evidence or to determine a faceiti iddyers v.

lll. Cent. R.R.629 F.3d 639, 644 (7th Ci2010) (quotingzrvin v. Johnson & Johnson, 1nd92
F.3d 901, 904 (7th CirR007)). District judges possess considerable discretion in dealing with
expert testimony.Carroll v. Otis Elevator C9.896 F.2d 210, 212 (7th Cir. 1990); see &sm.
Elec. Co. v. Joineb22 U.S. 136, 1443 (1997) (holding that abuse of discretion standard applies
in reviewing district court rulings on admissibility of proposed Rule 702 opinion t@sym
Defendants do not challenge Southwsckualificationssee [256] at 28, fn. 7, and the Court can
resolve thequestion of admissibility on other grounds, so it will move straight toetlebility of
Southwick’s methodology.

3. Reliability of the Methodology

The Court must ensure that a proposed eXpeniethodology is “scientifically valjd
Daubert 509 U.S. at 5993,and that his conclusions are “based on sufficient facts of’ érete.

R. Evd. 702(b). The test of reliability is flexible, “an®auberts list of specific factors neither
necessarily nor exclusively applies to all experts or in everg.casumhq 526 U.S. at 141

(internal quotation omitted) Rather the law grants a district court the same broad latitude when
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it decides how to determine reliability as it enjoys in respect to its ultimate reliability
determination.”ld. at 142 (emphasis omitted); see adfamsier 576 F.3d at 737 (noting that the
Seventh Circuit “gives the [district] court great latitude in determining not onlytbaneasure
the reliability of the proposed expert testimony but also whether the testimyamyact, reliable”
(emphasis omitted) (citindenkins,487 F.3dat 489)); Lewis 561 F.3d at 7085 (“[T]he law
grants the district court great discretion regarding the manner in which it ¢emidaicDauber{
evaluation.” (citation omitted)).

In asessing the admissibility of proposed expert testimony, the '‘Gdtotus, of course,
must be solely on principles and methodology, not on the conclusions that they geDerdiert
509 U.S. at 595However, as the Supreme Court has recognized, “conclusions and methodology
are not entirely distinct from one another,” and while “[tJrained experts commaitrigpelate
from existing data[,] * * * nothing in eithebaubertor the Federal Rules of Evidence requires a
district court to admit opinion evidenteat is connected to existing data only byifse dixitof
the expert.” Gen. Elec. 522 U.S. at 146 “An expert who supplies nothing but a bottom line
supplies nothing of value to the judicial procesgvendler & Ezra, P.C. v. Am. IhiGrp., Inc,
521 F.3d 790, 79492 (7th Cir. 2008) (quotiniylid-State Fertilizer Co. v. Exch. N&Bank 877
F.2d 1333, 1339 (7th Cir. 1989))n short, “[i]t is critical under Rule 702 that there be a link
between the facts or data the expert has worked with and the conclusion thes ¢ggi@riony is
intended to support.United States v. MamaB32 F.3d 475, 478 (7th Cir. 2003)here that link
is missing, “[a] court may conclude that there is simply too great an analytical tyegebehe
data and the opinion pifered.” Gen. Eleg.522 U.S. at 146.

Additionally, a district court is required texclude“subjective belief or unsupported

speculation” by considering “whether the testimony has been subjected to the seresttifoc.”
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Clark v. Takata Corp.192 F.3d750, 757 (7th Cir. 1999citing Wintz, 110 F.3d at 512 An
experts opinion is inadmissible if itdssumess truth the very issue thiglhe plaintiff] needs to
provein order to recovet Clark, 192 F.3cat 757.

a. Speculative andinreasonable Assumptions

The Seventh Circuit has affirmed exclusion of a purported expert on lost profits when the
expert report was based on implausibly optimistic assumptibaget Mkt. Pub., Inc. v. ADVO,
Inc.,, 136 F.3d 1139, 1144 (7th Cir. 1998%0uthwicks opinions are based on assumptions so
unrealistic that his methodology cannot meet the reliability requirements of Rule 7DAamett
Southwick’s key assumptions, as stated in his report and on which his analysis relies, are that (1)
SAA would have opened five storgsChicagowithin its first eighteermonths of existencas a
Chicago busines$2) each store would be profitable within the first year of its operatiod;(3)
following their first year, the storeprofits would have been “average” compared to firearm retail
storedocatedoutside of Chicago. [255-11] at 6. Southwick offers, and the record cotitdims,
or no basis factual fothese assumptionsRather the facts in front of the Cou¢andavailable
when Southwickwas conducting his analysis) undermine these assumptions. For example, the
assumption that SAA would have opened five storesghteenrmonths was premised on SAA
having capital to open the proposed storfb6-1] at 6 Southwick admitted that he did not
investigate whether this assumption was reasonable.-2R&489. Southwick testified that if
SAA lacked startup capital, his assumption “probably wouldhave been reasonable and [his
team] probably would have taken a different approadia.’at 7. But Franzese testifiecand
Plaintiffs do not disputehat he had not obtaineshy capital for financing the opening of the first
store, much less for additional storeR55-1] at 22 By Southwicks own testimony, the first

assumption of his analysis, on which all other assumptions and conclusions rely, is fautoaigct
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and unreasonahleBecause it is unreasonable, it is unreliable and should be excliideget Mkt.
Pub, 136 F.3cat 1144.

b. Assuming Profitability

Second, Southwick assumes the very thing he must prove: profitabfity experts
opinion is inadmissible if itdssumess truth the very issue that [the plaintiff] needpriovein
order to recover.”Clark, 192 F.3d at 757. Here, the record provides little factual foundation for
assuming SAAs profitability—or even its existenceSouthwick points to Franzéseand LaJois
experience in the firearms industry as support for his assumption, but he admits that het doe
know whether LaJoy, the intended Chief Operating Offttas,ever run a profitable retail firearms
business][256-1] at 11. FurthermoreSouthwick did noknowor incorporate into his analydise
rate of failure for new firearms retail stores, [2ZB6at 310; as a resulthere is no evidence in the
record or way for Southwick to determinéhatit was reasonable to assume that S#\Atores
would open ad be immediately profitableAs far as Southwick was concernétk source of his
second foundational assumptiaas somewhere between optimism and speculation, neither of
which is a reliable basis for an expsrinethodology.SeeClark, 192 F.3d at 75M™MindGames,

Inc. v. W. Pub. Cp218 F.3d 652, 658 (7th Cir. 200@alculating lost profits based on market
data “assumes a success not guaranteed to any new busiesdJewelry, LLC v. WooteB18

F. Supp. 3d 1073, 1086 (N.D. Ill. 201@xcludingexpert evidence of lost profits based in part on
market data because expassumegdrather than analyzed and proved, thatbusiness would be
profitable).

C. Failure to Use Reliable Comparators

Finally, the calculation of profits is flawed to the point of inadmissibility.calculating

lost future profits or lost business, the measure of damages is guided by analysiepsHrable
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businesses the ared. Cates v. Morgan Portable Bldg. Cor91 F.2d 17, 21 n. 7 (7th Cir.
1979) (emphasisadded; TAS Distrib. Co. v. Cummins Engine C491 F.3d 625, 634 (7th Cir.
2007) (lost profits based on comparison to another business were not speculdisme ‘the
plaintiff operated an established busisa&t an identical locatiomuring the same time period as a
party for whom profit information is availal)glemphasis added); see alsehrman v. Gulf QOll,
500 F.2d 659, 667 (5th Cir. 197¢&[T]he business used as a standard must be as nearly identical
to the plaintiffs as possible)” Absent the requisite showing of comparability, a model that
predicts either the presence or absence of future profits is impermissibiylasipec and
conjectural. Loeffel Steel Prod., Inc. v. Delta Brands, |87 F. Supp. 2d 794, 812 (N.D. Ill.
2005) citingHome Placement Svc., Inc. v. The Providence JournaBCo.f.2d 1199, 1209 (1st
Cir. 1987). Exact correlation is not necessary, but the samples must be fair cqrifdreyrare
not, the comparison is manifestly unreliabld.

Southwick dd not use any particular store or stores as a comparator. Nor did he use any
comparators to irearmsstore in Chicago within the obvious meaning of “in the arelaé did
not analyze stores near Chicago but outside city limits, stores in northern lllincienasteres in
nearby southern Wisconsin or northwestern Indiana, despite identifying 36 other retiigers w
40 miles of Chicago and assuming in Approach 2 that those stores would have competed with
SAA’s hypothetical stores. See [2B5] at 13, figure 3. Instead, drawing from a single industry
report, he calculated the average profits of successful firearms retailess e entire Midwest
region. [256-1] at 11. The record does not contain justifications for this choice. The entire
Midwestis not “an identical location, TAS Distrib. Ca.491 F.3dat 634 or even a similar area

to the proposetbcations(vague as they are) of the Second Amendment Arms stores, making the
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method of Southwicls calculation “impermissiblgpeculativeé’ Loeffel Steel387 F. Supp. 2dt
812.

Even if it were appropriate to compare stores across the entire regioenthmder of
Southwick’s method is suspect. The industry report lists four categories “derhagdapa,” of
stores that Southwick relied on: retail square footage, community size, type of busigess, a
region. See [2581] at 9. Southwick chose the traits that he believed Second Amendment Arms
hypothetical stores would have had and used the financial data the corresponded taithtse t
calculate a measure of lost profitsthe first problem with this method is that three of the
demographic categories, and therefore tupesrters of the inputs into the “average” profits
calculation, incorporate national data, not just data from the Midwest. This facts move
Southwick’s “average” figures even further from a reasonable comparidbe area of SAA’s
hypothetical stores.

Furthermore,Southwick could not say which demographic factors playéddrger or
smaller role in determining net profikd. at 7. So he simply gave each one equal weightNot
knowing the “relative importance of each demographic factor in determiningganfis retailés
net profit” means that Southwick did not knafvone factor was entirely responsible for the
retailers net profit, or if any factor was entirely irrelevant to the retailees profit® Calculations
based on factors that may or may not be relevant, or are relevant in varyimirimwn degrees,
arespeculative andot reliable enough fddaubertand Rule 702 purposegurthermore, without

knowing which factors are relevant to a stengrofit, the data associated with each of these factors

6 Furthermore, the Court is not persuaded that the limited choices within eacts®fdém@ographic
categories allows reasonable comparisons. For example, the “citymmsiaa” category has only two
options: populations less than 100,000 people, and populations greater than 100,000Pnfifts have
not explainedvhy all communities with more than 100,000 residents should be grouped togetkiey, o
a town of 100001 isreliably comparable to Chicago, a city of more than 2.7 million people.
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is linked to Southwicls conclusion of profitability by little more than his s&y. Gen. Elec.522
U.S. at 144district court is not required to admit opinion evidence “that is connected to existing
data only by thépse dixitof the expei). Because that essential linkrigssing here, there is too
great an analytical gap between the data and the opinion, and Soishedaoklusions are not
reliable enough to badmissible.ld; Mamah 332 F.3d at 478.

4. Sufficiency ofacts and Data

Rule 702s reliability elementlsorequires the district judge to determine that the expert
considered sufficient data to employ the methodoldgollings v. Ryobi Techs., In@.25 F.3d
753, 766 (7th Cir. 2013)For example, if an expert seeks to testify about an average gross sales
price but is going to base the testimony on sales to only a single customer, a court would
appropriately exclude the testimony because a single observation does not providaeat suffi
basis for calculating an averaggeeWasson v. Peabody Coal Cb42 F.3d 1172, 1176 (7th Cir.
2008) (affirming exclusion of testimony on these facts); see@soElec, 522 U.S.at 143-47
(affirming exclusion of expert testimony where expert ditiprovide basis for claim that studies
of cancer incidence in mice supported testimony as to cancer incidence in huhtenfgcts and
data underlying Southwick’s opinions do mo¢etRule 702’s requirements.

First, Southwick essentially admitted tha¢ kvas missing key data and based his
assumptions onlack of facts, rather thaan reliable ones. His assumption that SAA’s profits in
the first yeawould be 50% of their peak profits was not “based on any data or methodagut
what seemed “most reasable to [his team], givenlack of dataon other businesses in the same
situation” [256-1] at 22(emphasis added). Southwick also assumed that Spmfits would
have been average compared to other regional retailers, but this was not basedfonnaatyan

he had about SAA or its planned operations. Insteacherelyassumed SA% stores would be
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average because “no details were availaBlgowing how SAAs product offerings,
display/merchandising, service, marketing and business management praciidds have
permitted above average retail performand@35-11] at 6;[256-1] at32-35. The starting points
of Southwicks analysis and foundations for ldonclusions are not “sufficient facts or data” as
required by Fed. R. Evid. 702(b), but the absence of key facts and data.

Second Southwick had neither data from firearms retailers that failed nor the fealiere r
of firearms retailers. [25@] at 310. It does not appear that his primary data source, the NSSF
industry report, contained such data, and if it did, neither party pointed the Court toward it. Se
[265-1]. The lack of data on failed stores introduces a survivorship bias into Southwick
cdculations;the analysisonsiders only the firearms retailers that made it to profitability and
overlooks those that were not profitable and fail8duthwick’s responsethatheignored failed
stores because he was confident that Franzese would opepenate a store successfulbee
[265-1] at 1213—is another instance of assuming the very thing that he was supposed to prove.
Without data of failed stores to consider, or at least the failure rate of new firearnhsrsetai
Southwick could not have considered any alternative to a scenario in which Second Amendment
Arms was a successful businedginoring the failure rate for new firearms retailers is both a
problem for the methodology, as discussed above, and evidence that Southwick did not rely on
suficient facts or datdo come to a reliable conclusion.

Furthermore, Southwick admitted other problems with his data. When discussing his
calculation of average profits at his deposition, Southawtowledged that the size of the survey
sampleof staes in the industry reportould affect the degree of confidence in his estimgd&s6-

1] at 16. But he dd not know the extent of the overlap in the four categories of demographic data

from which he calculated average firearm retailer profits. Fanpie he did not know how many
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Midwestern stores are also in communities larger than 100,000 people, or how many communities
larger than 100,000 also had brick and mortar stores between 1,000 and 5,000 square feet. As a
result, he admitted that he did towthe ultimate size of the sample on which he relied for his
estimates.Id. He also did not know how many, if any, stores share the demographic traits that he
gave to thdnypotheticalSecond Amendment Arnssores—urban, midsize, bricikndmortar store
without a range, located in the Midwestl. at 1617. So even if thentireMidwestregionwere
the appropriate area for comparison, Southwick ladi@ti the data to determine whether any
close comparatastores actually exisand the data to compare them to S8Aypothetical stores
and calculate lost profits. Plaintiffs have failed to meet their burden ofisponat Southwiclks
opinions were based on sufficient facts or data as requiréedigral Ruleof Evidence 70@).
5. Helpfulness to the Jury

Finally, the touchstone of admissibility under Rule 702 is helpfulness to theuniyed
States v. Bensgpf41 F.2d 598, 604 (7th Cir. 19%mended on unrelated groun@§7 F.2d 301
(7th Cir. 1992). Not every opinion from an expert is necessarily help#ys discussed aboye
Southwick assumetthat all fiveChicago stores would be profitable within a year of openiag,
he assumed the issue that he was required to prove. Such an opinion is not admissible because it
is not helpful to the jury.Clark, 192 F.3dat 757 (“an expert does not assist the trier of fact in
determining whether a product failed if he starts his analysis based upon the assurapttoa t
product failed); Traharne v. Wayne Scott Fetzer Ctb6 F. Supp. 2d 717, 721 (N.D. lll. 2001)
(“Kaplaris analysis assumed that the existing strain relief mechanism was defétbwever,
the precise issue in this case was whether the existing strain relief clamefeetsve and if

Kaplaris testimony is based on the assumption that it was, then he will obviously not aid the jury
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in determining the issue involved in this case.”). Southiakpinions fail thehelpfulness
requirement oDaubertand Rule 702 as well and are therefore inadmissible.

In sum,Southwick’s report and opinions do noeet the requirements Daubertand Rule
702. His method is not reliable, largely because it is based on speculation and assumptions that
are either unrealistically optimistic or contradicted by the factual record. Hedlackficient and
sufficiently reliable facts and data to arrive at admissible conclusionshidmestimony, because
it assumes the very issue isispposed to prove, would not be helpful to the jury. Ubderert
and Rule 702, Southwit& opinions and report are not admissible evidence, and the Court will not
consider them in ruling on the motion for summary judgmeénistovich 972 F.2cat 849(*When
acting on a motion for summary judgment the judge considers only evidence that would be
admissible at trial)

B. Plaintiff s* Claim for Lost Profits and the New Business Rule

With Southwick’s opinions excluded, the Court turnsMeethersummary judgment in
Defendanits favor may bewarrantedbecause Plaintiffsannot establishny alleged lost profits
with reasonable certainty as required by lllinois IdipA]s a general rule, expected profits of a
new commercial business are ddesed too uncertain, specific and remote to permit recovery.
This maxim isgenerally known aghe ‘new business rulé. TAS Distrib. Cq.491 F.3dat 633
(citations omitted). “The rule is based on the correct observation that it iglifiiadt to establish
loss objectively when a business is strangled in its cradle, for then there isonp difigtrofit and
loss from which to extrapolate lost future profifParvati Corp. v. City of Oak Forest09 F.3d
678, 685 (7th Cir. 2013)T'he new businesslriis not a haréindfast rule and itmay be overcome
by sufficient evidence.SeeTAS Distrib, 491 F.3d at 633 (recognizing exceptions to the new

business rule) New businesses have successfully established lost profits by using histoacal dat
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from similar franchise operations in similar locatipeseWilbern v. Culver Franchising Sys.
2015 WL 5722825 at3(N.D. lll. Sep. 29, 2015)y using profits made by previous owners in
the same businesseeFishman v. Estate of Wirt807 F.2d 520, 5558 (7th Cir. 1986)and by
establishing a profit history based on competiteedes of the same produseeMilex Products,
Inc. v. Alra Labs. In¢.237 Ill.App.3d 177 (1992).

Franzese and Second Amendment Arms offer none of this evidence; rathassilat
they would have opened five ndinearms retail stores in Chicago witheighteermonths all of
which would have been profitable. Though plaintiffs get some leeway in proof asaimoet
of damages in a lost profits casat some point too many inferences become mere speculation”
and damages must be precludétid-Am. Tablewares, Inc. v. Mogi Trading Cb00 F.3d 1353,
1368 (7th Cir. 1996jquotingRoebuckv. Drexel Univ.,.852 F.2d 715, 736 (3d CilL.988)) see
also MindGames, Inc218 F.3d at 658 (“a staup company should not be permitted to obtain pie
in-the-ssky damages upon allegations that it was snuffed out before it could begin to operate”). And
Plaintiffs have cited no cases supporting the proposition that the Court must asstuiine tha
business would have come into being and would have been profitable.

Even drawing all reasonable inferences in Plaistifavor, both the successful launch of
Franzesks business Chicago and its profitability are too speculative to support an award of lost
profits. Franzese did not in fdaunchhis business-admittedlyat least in padue to Defendaig
actions or inactior-or even danuchthe work that was both within his power and necessary or
helpful to starting the proposed business. He did not create a business plem undihths after
applying for a business license, and ten months after fifiisgsuit and several months after he
said his first two Chicago stores would have opertee[255-7]; [2554] at21. The “plan” did

not include information on marketing, staffing the stores, inventorgneschandising [255-7];

27



see also [258.1] at6, (noting lack of detail on “SAA product offerings, display/merchandising,
service, marketing, and business management practidesiizesdelieved that heeeded $2.5
million in startup capitalbut had not secureany funding, or even discussed financing with a
lenderor investor. [2551] at 22. Of the five proposed stores, Franzeseed or leasedero
physical locations for the storesFor three of them Franzesedentified only a proposed
neighborhood. He did provide an addregd5 West Armitage Avenuefer the first storen the
business license applicatiorBut that location is not zoned for retail businesses[204-2] 1
10-12; [215-10J7 16812, andat the time heldmitted the applicatiorsranzesdad never visited
415 West Armitage, spoken with the owner about leasing the property, or inquired with the
propertys managemerservice toconfirm whether a retail operation would be permitted on site.
[255-1] at 20. Nor had Plaintiff looked into the cost of construction, insurance, orstaté &
connection with opening retail firearms stores in Chica@®5-1] at 19. The undisputed facts
show that Plaintiff was very far from opening the first proposed store, muchviesgeiv stores

in eighteen months. Even setting aside the Chicago business licéretkemor not Franzese
could have even started his busiressnecessary predicate to a business making a-piisfd
matterof speculation.

Franzese and SecoAdhendment Arms argue that Defendants prevented them from taking
certain actions required to start the business. For example, Second AmeAdmeobuld not
get Federal Firearms License without a business license from the City ofg&highich
Defendants refused to issue. Without an HAlanzesasser, he could not purchase inventory
from firearms suppliersr discuss terms with them. [24] at 10. More generally, he argues that
there was no point in working to start the busiresgy.looking into insurance or creating a

marketing strategy-as long as the ordinance prevented him from obtaining a business license, so
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his failure to do more to get the business off the ground should not count against him in the lost
profits analysis. Plaintiffs have a point here with regarthéoFFL, because hiang a business
license appears to be a requirement of obtaining an RRL.if activities requiring an FFL were
the only ones Plaintiffs had not completedattemptedthe analysis might be different. But even
giving Franzese and Second Amendment Arms the benefit of the doubt regarding FFL-dependent
activities, Plaintiffsdid so little of the work required tmpen and begin operatirrgbusiness that
the business’ mere existence remains wildly speculative.

Moreover, @en if the facts showed that the existence of Franzgseposed stores was
not speculative the measure of their profits would bAs discussed abovealculationsof lost
profits by Plaintiffs proposed expert are not admissible under FRE 702, so the Court will not
consider them.Plaintiffs’ briefing points the Court to no other calculations of their alleged lost
profits, though it does mention Plaintiff@attempt to estimate damages in the answer to
Defendantsinterrogatories. That answer, however, estimatesgnolys revenues ($29,420,000)
between 2011 and 2015, not net profits, and provides no factual support for the assertion. The
undisputed evidence before the Court demonstrates thagnfFranzeseadopened his business
andevenif it were profitable, 0 reasonable inference of its lost profits can be drasrdistinct
from relying on hope and a guesBdrvati, 709 F.3dcat 685. (7th Cir.2013).

This leaves open one other possibility: nominal damages. If Defendants have violated
Plaintiffs’ Second Amendment rights, but Plaintiffs canmairshal sufficiently reliable evidence
to show anyost profits with reasonable certainty as required by lllinois Rbaintiffs still might
be able to technically prevail on the merits with an entittemenbtoinal damages Plaintiffs
allude to this possibilityvith a citation toSix Star Holdings, LLC v. City of Milwaukeg21 F.3d

795, 805 (7th Cir. 201Qgffirming award of nominal damages to strip club operator whose First
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Amendment rights were violatday city’s lack of clear licensing standard$)lowever, because
this point isseriouslyunderdeveloped, and Defendant’s reply brief does not addrasalitthe
Court requests supplemental briefing as set out below.

C. Laser Sight Ban

Plaintiffs also challenge the Chicago ordinance that bans laser sights. For a number of
reasons, the Court orders additional briefing on this iasweell

The briefing on the laser sight ban is limited compared to the briefing on lost profits, and
given the gravity of the issue, the Court believes everxihe parties, the Court, and the
individuals whose rights are at stake—would be better served by a more robust explanation of the
parties positions and the applicable law. Additionally, the applicable law shifteebrieéing.
The briefing focuses on wheth&zell v. City of Chicago651 F.3d 684 (7th Cir. 201,1pr
Friedman v. City of Highland Park, lllingis784 F.3d 406, 407 (7th Ci2015), controls the
analysis in this casbut partway through the briefing schedule, the Seventh Circuit dédidsah
v. Cook Cty.937 F.3d 1028 (7th Cir. 2019Wilsonmay add clarity to the relationship between
Ezell and Friedmanand what Seventh @it precedentppliesin this casgeand both parties
should have an opportunity to addr#ggsonand flesh out their positions on the laser sight ban.

Beyond the legal complexity noted above, the record on this issue is somewhat thin, and
the Court hagjuestions about the admissibility of the proffered evidemefendants submitted
several newspaper articles (seq, [25512], [25515 through 18]), and Plaintiffs submitted no
exhibits on the topic but included in their brief two links to webgitese [26] at 32 and
additional linksto newspaper articlas their Statement of Additional Undisputed Material Facts

seee.g, [261-2] at 10 The Courtdirects counsel to address stherthe Courtcan and should

" The second of which the Court was not able to open or view.
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consider these types of evidenosluding whether and for what purposes the Court should
consider newspaper articles published aftel_tiser Sight Ordinancsas passed

To sum up, in view of the discussion abotree Court sets the following schedule for
supplemental briefing on (1) nominal damages and (2) the laser sight ban: each side ahall f
brief of no more than 15 pages no later than Maf;20820; each side shall file a reply brief of
no more than 15gges no later than April12 2020. The parties need not rehaste factual
background that is contained in the prior briefing and are encourafmmlitthat section of their
briefs on the most relevant facts for the remaining issues. If, howeveriglagiditional factual
material in the record that it the Couaray appropriatelgonsider at summary judgment, the parties
maydirect the Court tguch material.
IV.  Conclusion

For the reasons explainathove,the motion to exclude Robert Southwick’s testimony is
granted. However,the motion for summary judgment is denied without prejudice and subject to
further briefing as tdoth Counts | andll. Each side is directed to file a supplemental brief on
the nominal damages and laser sight ban issues by March 30, 2020 and a supplementaff reply br

by April 20, 2020.

Dated: March 10, 2020 ‘Z"‘ﬁa e ;/

Robert M. Dow, #~
United States District Judge

8 The Court is unsure, for example, why Defendants believe the newspages aital in ther briefsare
admissible evidence, but object that the newspaper artitkgs in Plaintiffs Statement of Additional
Undisputed Material Facts are inadmissibdartsay. See.g.,[270] at 10-11.
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