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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
FEDERAL DEPOSIT INSURANCE )
CORPORATION AS RECEIVER FOR )
WHEATLAND BANK,
Paintiff,

)

)

) CaséNo.: 10-cv-4288
V. )
)

JudgdérobertM. Dow, Jr.
LEWIS MARK SPANGLER, ET AL., )

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on two motions to dismiss [60, 63], one filed by
Defendant Mary Davolt and orféed by Defendants Lewis MarBpangler, Arthur P. Sundry,
Jr., Michael A. Sykes, Frank Maly, DoloresttBr, Beverly Harvey, Michael Rees, Norman
Beles, and Leonard EichAsFor the reasons set forth below, the Court denies Defendant Mary
Davolt’'s motion to dismiss [60] and grants in panid denies in part the motion to dismiss [63]
filed by Defendants Lewis Mark Spangler, ArtiRurSundry, Jr., Michael A. Sykes, Frank Maly,
Dolores Ritter, Beverly Harvey, Michael Re&orman Beles, and Leonard Eichas.
l. Background?

A. Procedural History

1 In addition to filing her own motion to dismisBefendant Mary Davolt also filed a motion [67] to
adopt the motion to dismiss filed by the other Defamd, which the Court granted. Defendant Leonard
Eichas [81] also was granted leave to adbe other Defendants’ motion to dismiss.

2 For purposes of Defendants’ motions, the Court assuas true all well-pleaded allegations set forth in

Plaintiffs amended complaint. Semg, Killingsworth v. HSBC Bank Nevada.A., 507 F.3d 614, 618
(7th Cir. 2007).
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On April 23, 2010, the lllinois Department &inancial and Professional Regulation
(“IDFPR”) closed Wheatland bank in Napervilleljnbis, and appointed the FDIC as receiver.
Pursuant to that appointment, the FDIC succeedel rights, titles, poers and privileges of
Wheatland and the stockholders, depositors aindroparties interesteth the affairs of
Wheatland. Seé&2 U.S.C. § 1821(d)(2)(A)(i) (2010). Aeceiver, the FDIC is charged with
collecting monies owed to the institution and mixtting the funds to thereditors of Wheatland.
Seel2 U.S.C. 88 1821(d)(2)(B)(ii); 1821(d)(11). TRBIC is authorizedy Congress to act as
receiver to pursue claims against directors dfideos of failed banks foalleged breaches of the
applicable duty of care. S&2USC § 1821(k).

In July 2010, after being substituted for Wheatland in two lawsuits pending in the Circuit
Court of Cook County, the FDIC rawed those cases to the North&istrict of Illinois. The
first suit was filed by Wheatland in Decemb&092 against Michael Sykes, Arthur Sundry, and
others, alleging breach of fiduciary duty, tortianducement of breach of fiduciary duty, fraud,
negligence, conspiracy, and deceptive trade practices. The second suit was a shareholder
derivative action filed by Michael Sykes in May 2010 against Mark Spangler and other former
directors, asserting claims bfeach of fiduciary duty, gross miamagement, waste of corporate
assets, and negligence. On May 5, 2011, Juddj@Mv T. Hart consolidated these cases, after
substituting the FDIC as plaintiff in tHeykes v. Spanglenatter, and granted the FDIC’s leave
to file an amended complaint. The FDIC filed its amended complaint, and Defendants’ motions
to dismiss followed.

B. Factual Background

The FDIC’s amended complaint charges itedividuals with wrongdoing in relation to

their work as former officers or directofsr both) of Wheatland Bank. Wheatland opened for



business on February 5, 2007 and on April 23, 2010, after three years in operation, the IDFPR
closed the bank and appointed the FDIC as ReceiAt the time of its failure, Wheatland had
assets of $441.6 million. Its failure resulted inemtimated loss to the FDIC Deposit Insurance
Fund of $136.9 million. According to the ameddeomplaint, despite early and repeated
regulatory warnings of the barskexcessive growth, heavily amntrated loan portfolio, poor
credit administration, and lax oversight, theedtors and officers of Wheatland continued on a
course of asset growth, increasahcentrations of high-risk reaktate loans, and uncorrected
underwriting failures that would reléin massive losses to the bank.

The amended complaint divides Defendants s#eeral groups. Plaintiff labels a group
of eight Defendants as the “Ditecs Defendants” because they alleged to have been on the
bank’s Board of Directors at ¢am points in time: Chairman of the Board Lewis Mark
Spangler, President and CEO Michael A. Sykictor Arthur P. 8ndry, Jr., director Frank
Maly, Michael Rees, Mary Davolt, Norman Belesid Beverly Harvey. A subgroup of four of
these Director Defendants (Rees, Davolt, Beled,Harvey) are labeled éutside Directors.”
And lastly, Plaintiff labels @roup of six Defendants as “LwaCommittee Defendants” because
they are alleged to have been on the bank’s loan committee: Spangler, Sykes, Sundry, Maly,
Chief Lending Officer Leonard Eichas, and Chiefidficial Officer Doloresitter. Eichas and
Ritter are the only defendants in the “Loann@uittee” group that are noth the “Director”
group.

Wheatland delegated the authority to apprtmans to the Loan Committee. The Loan
Committee was responsible for evaluating thegadcy of the underwriting of each loan and
voting on whether to approve oeject the proposed loan. RIaff alleges that Wheatland

adopted an aggressive asset growth strategyibiated the business plan that it submitted and



committed to follow in order to obtain federal dejpassurance. After six months in operation,
Wheatland had total assets at levels not projdotéd business plan until the second quarter of
its second year of operation. By the end of@&sond year of operation, Wheatland had extended
$401 million in loans, approximately five timélse loan limit approved by state and federal
regulators. According to the amended conmplathis rapid loan growth compromised
Wheatland’s credit underwriting and administati eventually leadingo loan losses that
substantially deglted its capital.

Wheatland’s officers and directors concentrated the Bank’s excessive lending in
commercial real estate (“CRE”) and acquisitideyelopment, and construction (“ADC”) loans.
The amended complaint describes in detailtesglecific “Loss Loans” made by Wheatland. See
Am. Compl. at 1 25-29; 40-47112-115. According téhe FDIC, Wheatlarid percentage of
high-risk real estate loans sharply exceededdhds peers, prompting frequent warnings from
bank examiners, which were ignored by Defentda Specifically, Rlintiff alleges that
Wheatland’s officers and directors permitted thedleg to concentrate in a few individuals, a
majority of whom already held adversely sddied credits with Wheatland. For example, the
complaint alleges that as @fecember 31, 2008—roughly a yemard a half after Wheatland’s
founding—ten individuals were obligated on Isathat represented $ercent of Wheatland’s
total capital and seven of these borrowers hadlits that had beendeersely classified by
examiners. This focus on loan growth over riskedsification and asset quality resulted in large
adverse classification levels, substantial charge-offs, and additional provisions to the allowance
for loan and lease losses (CAL"), all of which significantly depleted Wheatland’s capital.

The amended complaint also alleges thatltban Committee Defendants failed to follow

the bank’s written lending policseand ensure prudent underwriting in approving the Loss Loans.



The Loan Committee allegedly approved loanghout current and complete financial
information on the borrower and gaator and without obtaining fall guarantee on the loans.
Other significant underwriting problems included failing to assess the repayment abilities of
borrowers and guarantors, failing assess creditworthiness befallowing generous interest
reserves, and funding loans that were not findigci@asible. Loans weremade with excessive
long-to-value ratios in violatn of the bank’s loan policiesnd federal regulatory standards,
thereby heightening Wheatland’s risk. The Laaommittee Defendants also allegedly approved
loans where the collateral was impaired, no apptaihad been performed, and no title insurance
was secured, and then failed to oversee loandrdwurthermore, Wheatland extended loans to
certain shareholders of Wheatland with prefaegérterms. When these loans failed, Plaintiff
alleges that Wheatland chose topursue repayment from tleesorrowers and guarantors.

The amended complaint further allegesttithese failings were compounded by the
Director Defendants’ failure tcaddress repeated guatory warningsabout the state of
Wheatland, beginning in 2007 through its collapsé@pril 2010. In the summer of 2007, state
regulators urged the directors to niton lending closely due to Wheatland’d€' novostatus,
rapid loan growth, and the inhateiisk associated with CR&d ADC lending.” Am. Compl. at
1 33. Going forward, federahd state regulators cautioned ¥dtland’s Board to address its
high CRE and ADC concentrations anccessive growth rate given the bankis novo status
and criticized Wheatland’s inadeate credit underwriting and admstration. According to the
amended complaint, the Director Defendants toolaction to reform the lending process. As a
result, Wheatland further deteriorated and in December 2009 entered into a consent order with
the FDIC and IDFPR which required Wheatlarainong other things, to increase Board

participation, reduce all loan concentrations, eadse and improve its lending policies. In the



February 2010 regulatory examination, the FI2i@ IDFPR found that Wheatland’s emphasis
on loan growth over diversifit@n and asset quality resulted sngnificant charge-offs that
adversely affected its capital. The FDIC aissued a Prompt Corrective Action letter in
February 2010, notifying the bank that it wasitically” undercapitalzed and requiring it to
submit a capital restoration plan by March 15, 2010. Am. Compl. at § 39. It failed to do so and
Wheatland closed soon thereafter, allegedlystey substantial losses to the FDIC Deposit
Insurance Fund and creditors of the bank.

On the basis of these factual allegatiott'e amended complaint contends that in
approving the Loss Loans, the Loan Commitifendants (Spangler, Sundry, Sykes, Maly,
Eichas and Ritter) were grosatggligent within the meaning of 12 U.S.C. 81821(k) (count I)
and negligent under lllinois common law (count &nd that these same defendants breached
their fiduciary duty of care in approving thegkt “Loss Loans” (countll) and their fiduciary
duty of loyalty in approving the seven “Insider Loss Loans” (count IV). The amended complaint
also alleges that the Director Defendants (everyone except Eichas and Ritter) were grossly
negligent (count V) and negligent (count VI ffailing “properly to supervise, manage and
oversee the lending operations [or ‘functioard business affairs of the Bank.”

. Legal Standard for Rule 12(b)(6) Motionsto Dismiss

A motion to dismiss pursuant to FedeRiile of Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, nahe merits of the case. Sé&son v City of Chicagp910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Ruleb)@) motion to dismissthe complaint first
must comply with Rule 8(a) by providing “a shand plain statement tiie claim showing that
the pleader is entitled to relfefFed. R. Civ. P. 8(a)(2)), sudhat the defendant is given “fair

notice of what the * * * claim israd the grounds upon which it restsBell Atlantic Corp v.



Twombly 550 U.S. 544, 555 (2007) (quotingonley v Gibson 355 U.S. 41, 47 (1957)).
Second, the factual allegations in the complaint rhastufficient to raise the possibility of relief
above the “speculative level,” assing that all of the allegations in the complaint are true.
E.E.O.C. v. Concentra Health Serydnc., 496 F.3d 773, 776 (7th Cir. 2007) (quotihgombly
550 U.S. at 555, 569 n.14). “[O]nce a claim has lstated adequately, it may be supported by
showing any set of facts consistent with the allegations in the complawbinbly 550 U.S. at
562. The Court accepts &sie all of the well-pleaded d¢ts alleged by the plaintiff and all
reasonable inferences that can be drawn therefromB&ees vBriley, 420 F.3d 673, 677 (7th
Cir. 2005).

Defendant relies on casespplying heightened pleadingequirements, but those
requirements are inapplicable here. Under Rajlea complaint “suffices if it notifies that
defendant of the principal eventsChristensen v. County of Boone, #83 F.3d 454, 466 (7th
Cir. 2007). It need not contain “all the facthat would be necessary to prevail.ld.
Furthermore, the facts asserted in Plaintiffiemorandum filed in opposition to the motions to
dismiss—but not contained in the complaint—atlewant to the extent that they can be proved
consistent with the allegations in the complaint. Beg&ns v. U.S. Postal Servjc&8 F. Supp.
2d 802, 805 (N.D. Ill. 2006).

1. Analysis

Defendants allege that Plaintiff's ameddsomplaint fails to state a claim upon which
relief can be granted. Specifically, Defendamtaintain that the FDIC’s allegations do not
support a plausible inference that Defendants kaeshould have known of any problems with
the eight Loss Loans identified in the complaimor do the allegations demonstrate how any

specific Defendant caused any of the alleged losses.



A. Applicable Standards

lllinois law permits claims for both neglige@ and gross negligea against directors.
SeeFDIC v. Saphir 2011 WL 3876918, at *7 (N.D. Ill. $& 1, 2011). The elements of the
FDIC’s gross negligence, negligence and breachdatiary duty claims are similar. In order to
state valid claims, the FDIC must alledety, breach, proximate cause, and damag€3iC v.
Gravee,966 F. Supp. 622, 636 (N.OI.11997) (gross negligencelewis v. CITGO Petroleum
Corp., 561 F.3d 698, 702 (7th Cir. 2009) (negligend@@Geer v. Gillis,707 F. Supp. 2d 784,
795 (N.D. Ill. 2010) (breach of fidumry duty). The standard of @applicable to Defendants in
this case “is that which ordinarily prudentdadiligent persons would exercise under similar
circumstances.FDIC v. Bierman,2 F.3d 1424, 1427 (7th Cir. 1993)¥This standard requires
that the court reviewlleof the circumstances of the particular cadd.”

Gross negligence has been defined as “very great negligence” but something less than
willful, wanton and reckless conductGravee 966 F. Supp. at 636. The court Gravee
explicitly rejected a recklessness definitiongobss negligence, concluding that a showing of
“utter indifference” or “conscious disregirwas not requiredunder lllinois law. 1d. No
allegations of lack of good faitbr an intent to injure are reqad to sustain a claim of gross
negligence under lllinois lawld. at 636-37. Rather, th@raveecourt held that “a reasonable
jury could find for FDIC if it concludes that * * (the bank’s) ADC loan underwriting and
monitoring practices were serily deficient and that defendantepeatedly disregarded * * *

(federal regulator’s) warnings about those deficiencies 4t 640°

® Defendants, citing Delaware case law, maintain that a scienter requirement for director oversight

liability exists. Seeln re Caremark Int'l Inc. Derivativelitig., 698 A.2d 959 (Del. Ch. 1996).
Defendants claim that Plaintiff must plead that Bheector Defendants “knew they were not discharging
their fiduciary duties or demonstrated a conscidiseegard for their responsibilities such as by failing to
act in the face of a known duty to act.” See Defs’ Joint Memorandum at 15 (oitregCitigroup Inc.
S’holders Derivative Litig.964 A.2d 106 (Del. Ch. 2009)). However, the courGhaveespecifically



B. Claims for Gross Negligence, Negligence, and Breach of Fiduciary Duty
Against Loan Committee Defendantsfor Approval of Loss L oans

Counts | through Ill of the amended complaint allege claims for gross negligence,
negligence, and breach of the fiduciary dofycare against the Loan Committee Defendants
(Spangler, Sundry, Sykes, Eichas, Maly and Ritter their approval of imprudent loans.
Defendants move to dismiss Cosihtthrough 11l on the grund that the compladins vague as to
the role of each Loan Committee member. Defendants maintain that the “FDIC never specifies
the loans that were made (or the losses that supposedly resulted) from these generally described
problems. And it never ties the @ losses to a specific direcor loan committee member.”

Defs’ Joint Memorandum at 16.

The amended complaint includes a table listd which members of the Loan Committee
personally approved each “Loss Loan” and the date of that approval. See Am. Compl. at T 41.
Then, for each loan, the amended complainttities the reasons why Plaintiff believes the
approval of that loan wagrossly negligent. See,g, Am. Compl. at 1Y 5159; 66; 80; 87; 99.

For example, the complaint alleges that Span@gkes, Eichas, Sundry and Maly all approved a
$3.62 million loan to Galewood Plaza I, LLC December 2007. At the direction of these
Defendants, Wheatland made this non-recourderast-only loan to famance a failing strip
mall and raw landld. at  57. The complaint further ajles that the loan was approved despite
the presence oflas penden®n the property that impaired Wheatland’s security interestat
59. Notwithstanding the condition of the codletl, the Loan Committee Defendants approved

the loan without ensuring that the borrower had the cash flow to repay the loan. Furthermore,

rejected such a “conscious disregard” standardgfoss negligence claims against bank directors and
noted that bad faith was not required to plead a breach of the duty of care. 966 F. Supp. at 636.
Defendants have not cited any lllinois cases applyin@tremarkor Citigroup standards for an Illinois
corporation under lllinois law.



the loan allegedly was approved without ofitag current financial information from the
borrower or the guarantor. &lguarantor, a major sharehaldé Wheatland, was only required

to provide a 25 percent personal guaranty alagion of the Bank’s written loan policiedd. at

59. According to the allegations, the Galewde@ldza loan also constituted a violation of
Wheatland’s commitment to its regulators that fank would limit total lans to the amount set

forth in its business plan and exacerbated the already excessive concentration in CRE and ADC
lending.ld. at § 60. As a result of the Loan ComeettDefendants’ approval of this loan, the
amended complaint alleges that Wheatlanst lpproximately $1.4 million. The amended
complaint alleges this level of detail for each loan that the Loan Committee Defendants
personally approved. Sezg.,Am. Compl. at 1 5159; 66; 80; 87; 99.

Defendants contend that the complaint shalittuss separately each Loan Committee
Defendant. Plaintiff maintains @hthe level of specificity urged by Defendants is unnecessary,
as the allegations are essentidtig same for each of them. Pl#inbas alleged that each Loan
Committee member received the same loan appregaests showing the absence of a sufficient
guarantee or collateral for disssed or underperforming profes, the high LTV ratios in
contravention of prudent underwriting standardand the absence of adequate financial
information regarding the borrowers and guarantdfach Loan Committee Defendant allegedly
was aware of the repeated regulatory criticismexcessive growthgverconcentration of CRE
and ADC loans, and credit administratigmoblems. And finally, each Loan Committee
Defendant was aware that Wheatland wde aovanstitution and that regators had repeatedly
urged close monitoring of tHeank’s lending practices. Am. Compl. at Y 32-34. Based on the

similarities between Defendants as set fortthimamended complaint, Plaintiff has sufficiently

10



alleged that by voting for the Loss Loans, all of the Loan Committee Defendants failed to
exercise the requisite care to satisfy their fiduciary duties.

Defendants further argue that the allegatiares a product of hindght and they should
not be held liable as insurers for losses tegylfrom a recession. Hower, at this juncture,
accepting Plaintiff's assertions that Defendants ignored regulatory warnings against rapid growth
and excessive concentration and failed to megsound underwriting procedures when approving
the eight Loss Loans, it is nolear that Defendants’ action che chalked up to “a recession.”
While it is too early in the s to know whether the evidenadél show that Defendants too
were victims of the recession, the amended complaint does not attempt to hold the Loan
Committee Defendants accountable for failing to foresee future economic developments.
Instead, Plaintiff has alleged conduct on the mdrtDefendants sufficient to cast them as
negligent in ignoring iadequate underwriting despite faetgailable at the time of approval,
rather than as mere innocent bystanders.

The same holds true for Defendants’ arguntieat Count IIl for breach of fiduciary duty
of care improperly holds the Loan Committee Def@ents to an “utmost care” standard when
“reasonable care” shoulktbntrol. Defs’ Joint Memorandumit 14. Regardless of whether the
Loan Committee Defendants are held to an “utmost” or “reasonable care” standard, Defendants’
alleged failures, as detailed above, took pladbenface of notice that trouble was brewing with
the bank’s operations. Plaintiffas not set forth a scenariovimich borderline judgment calls
were made; rather, Plaintiff alleges a compligiiture to ensure that safe and sound lending
practices were followed to proteitte bank and its depositors. Segy., FDIC vGravee 966 F.
Supp. at 640 (denying defendants’ summary juglgihmotion on FDIC'’s gross negligence claim

due to concentration in riskyriding and failure to observe regulatory warnings.). The Seventh

11



Circuit has stated that attention greater thahinary care is needed when directors and officers
are on notice of trouble in a bank’s operations. FREC v. Bierman 2 F.3d at 1433 (holding
that the degree of care mustatch the extent of the problems known to the officers and
directors). Here, Plaintiff alleges that Defendants were warned of the potential pitfalls for new
banks. As a newly opened bank, Wheatland wsasceptible to unsafe lending and credit
administration practices and Plaintiff alleges tregulators quickly and frequently warned the
bank to closely monitor the risks. Accardito the amended complaint, Wheatland’s Loan
Committee nonetheless ignorece thank’s business plan, upon ielh they secured deposit
insurance, and rapidly increased ADC and QB&hs in a short period of time. Regulators
warned Defendants to reform the bank’s undemgitiractices to address these excessive risks,
but risky loans were still beg approved as late as 2009.

Defendants also state that the allegationshe amended complaint are “nothing but
vague assertions that officersdadirectors did not conform ta loan policy or get a personal
guarantee,” and therefore do not rise to thellef/gross negligence. Defs’ Joint Memorandum
at 24. However, courts in this district havddhthat comparable aliations state a claim for
gross negligence. See,g, RTC v. Franz 909 F. Supp. 1128 (N.DIl. 1995) (refusing to
dismiss a claim for gross negligence allegitigat defendants embarked on “out-of-state
participation loans for” realestate development without tallishing proper underwriting
controls);RTC v. O’'Connell1996 WL 153866, at *3 (N.D. Ill. Apr. 1, 1996) (denyimption to
dismiss gross negligence claim against bdimkctors for failure to take correctivaction to
respond to lending problems and failing tstitute proper internal controls to makeudent
loans);RTC v. Fortunatp1994 WL 478616, at *3-4 (N.DL. Sept. 1, 1994) (denying motion to

dismiss gross negligence claim against officersdarettors for failure to properly supervise and

12



for disregarding federal directgg). Defendants rely on a porate derivative case applying a
heightened fact pleading standgmarsuant to Federal Rule Givil Procedure 23.1 as well as a
summary judgment opinion that does not addpdsading standards for gross negligence. See
In re ITT Corp.Derivative Litig, 588 F. Supp. 2d 502, 510-511 (S.D.N.Y. 2008) (unlike Rule 8,
Rule 23.1 requires specific factual allegations to show demand was Riil€)y. Acton844 F.
Supp. 307, 312 (N.D. Tex. 1994) (ruling on summary judgment motion). However, the
allegations against the Loan Committee Defergldotind in the complaint need only satisfy
Rule 8, and they do. That standard requoely that Defendants be notified of the claims
against them and the plausible grounds on which those claims ressw@eson v. Citibank,
N.A., 614 F.3d 400, 404 (7th Cir. 2010). Defendantdlehge the FDIC’s conclusion that their
actions were negligent (grossly or otherwiseronstituted a breach of fiduciary duty, but they
cannot plausibly suggest thhey do not understand th#egations against them.

The amended complaint sets forth eacliebdant’s position and tenure at Wheatland,
the loans that each Defendant personally amgutothe reasons why those loans were imprudent
at the time of approval, and thass suffered by Wheatland from the decision to make the loan.
In sum, allegations as to the Loan Commitefendants’ repeated approval of risky loans
without obtaining sufficient peosmal guarantees to protect WhHand, without investigating the
borrowers or guarantors’ finantieondition and ability to repay ¢hloans, and without ensuring
the basic underwriting required by the Bank’s Iqaolicy, are sufficient to state claims for
negligence, gross negligence, andawh found in Counts | through III.

C. Claimsfor Gross Negligence and Negligence Against Director Defendants

Counts V and VI allege that the Direct@refendants were negligence (grossly or

otherwise) in their oversightf Wheatland’s lending practicesAccording to Plaintiff, the
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Director Defendants were placed on noticeeady as 2007 by regulatory reports, as well as
through the bank’s own monthly loan reports rdfter loan concentrations, liquidity analyses
and ALLL data, that Wheatland was overconcentratedpeculative reaéstate construction
loans with numerous risky loans to the same bagrs. Plaintiff allegethat despite being urged
to closely monitor loan concentration due to the bad&’'siovestatus, rapid loan growth and the
inherent risk associateditw CRE and ADC lending, the Rictor Defendants ignored these
warnings and took no remedial action to rafothe underwriting and lending practices at
Wheatland. Rather, they allegedly permitted ngan@ent to continue to violate the approved
business plan, loan policies, and federal regurat allowing the continuation of risky lending
operations and losses of tens of millions of dollars.

Defendants raise three primary objection€tunts V and VI. First, Defendants assert
that the amended complaint doex adequately distinggh between outside and inside directors.
Second, Defendants contend thgte&@ed warnings to the direcs of out-of-control lending
practices were not sufficiently specific or die state an action. Finally, Defendants contend
that they reasonably relied offficers, consultants, and otheropessionals so they cannot be
held liable.

Defendants argue that the complaint does nparsgely plead claims against inside and
outside directors, but, as withe Loan Committee Defendants, Ridf alleges that all of the
Director Defendants were on time of Wheatland’s risky and pnudent lending practices, and
all failed to take any remedial action. Witbspect to Spangler (Chaan of the Board and
Loan Committee member), Sykes (PresidéPEO, and Loan Committee member), Sundry
(Loan Committee member) and Maly (Loan Committee member)—all members of the Loan

Committee—Plaintiff certainly has alleged famiitgrwith Wheatland’s lending activities. With

14



respect to the fiduciary duties of Rees, DavB#|es, and Harvey (referred to as the “Outside
Directors” in the amended complaint), the complalleges that they too were charged with
overseeing the operations of thank. The case law comportsthvthis view of director
responsibility. InBierman the Seventh Circuit noted thadfjrectors are charged with keeping
abreast of the bank’s business and exerciseasonable supervision and control over the
activities of the bank.” SeBierman 2 F.3d at 1433. (holding séntee directors with no
knowledge of transaction still liabl®r failure to address risky @ctices). “Thefact that an
absentee director had no knowledge of thestation and did not paipate in it does not
absolve him of liability.” 1d. (stating that “[flew distinctions have been drawn between the
duties of inside and outside directors” and haddoutside directors “shared responsibility with
the insiders for the improvident loans” becatls®sy were on notice of the bank’s problems).

In this case, Plaintiff alleges that all oktinside and outside dot®rs received monthly
credit reports showing that Wheatland rapidly rebet its asset and loan plans soon after its
inception and that all of the directors receivedulatory reports from the IDFPR and the FDIC
warning about the bank’s “excessive growtkerahigh concentration of risky CRE and ADC
loans, violations of LTV ratio guidelinesand poor earnings.” AmCompl. at § 115.
Furthermore, the Board of Dirext and senior officers all metithv federal regulators in early
2008 to discuss the previously identified concerns. The amended complaint identifies the
specific warnings provided in those reporté/ithin six months of Wheatland’s opening, the
state examiners warned the directors that,of June 30, 2007, CREnding represented the
largest share of the bank’s loans, with acamration exceeding 200 gent of total capital.
The report warned that Wheatlanfligh concentration of these loans and the inherent associated

risks required close monitoring of lending practices by the directors, particularly because the
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bank was new and did not haveeasoned loan portfolio. Thepoet also warned of excessive
asset growth, poor earnings, and failure to document exceptions to bank lending Halibies.
amended complaint alleges that through@008 and 2009, regulators continued to warn
Wheatland’s directors arafficers regarding the risks posearin their “underwriting and credit
administration deficiencies, loan policy violatioasd continued excessive growth rate.” Am.
Compl. at  34. These allegations are sufficierdetmonstrate that all of the directors were on
notice of the Wheatland’s unsustainable ams#fyrilending practices, or, at a minimum, should
have been aware. The amended complaint atkdgydeads gross negigce and negligence by
each of the Director Defendants.

D. Breach of Duty of Loyalty by Loan Committee Defendants

Defendants maintain that a claim for breaclthefduty of loyalty can only be maintained
when the wrongdoer personally benefits frons keonduct. In supporof their assertion,
Defendants principally cite Delaware law. Hawg lllinois law permits a claim for breach of
the duty of loyalty when it hinders the entitgentinued operations, em if the wrongdoer does
not derive a personal benefit. Segy., Labor Ready, Inc. v. Williams Staffing, L.LX39 F.
Supp. 2d 398, 415 n.14 (N.D. lll. 2001) (noting tlwatlllinois, “[c]orporate officers owe a
fiduciary duty of loyalty to theicorporate employer not to actiyedxploit their positions within
the corporation for their own personal benefitharder the ability of a aporation to continue

the business for which it was developed”); see &lstm Corp. v. Babcog¢kb1ll N.E.2d 1054,

* In her separate motion to dismiss, Defendant Dalaims that the FDIC has not sufficiently alleged

that she received notice of or reviewed any camications from the regulators. But the reports of
examination are issued to the Board by regulat@avolt has not denied that she was a member of the
Board or that she attended the April 2008 meeting with federal regulators. Also, Davolt's suggestion that
she might never have read the regulator’'s reguogislighting material problems at Wheatland does not
mean that she cannot be held liable for gross negligencee Sedtherton v. Andersqre9 F.2d 883,

891 (6th Cir. 1938) (failure to read reports does not insulate director from liabHBI{; v. Brickner,

747 F.2d 1198, 1202 (8th Cir. 1984) (bank directmyuld not ignore bank examiner warnings).
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1059 (lll. App. Ct. 1993) (same). lllinois courtsveaound breaches of the duty of loyalty when
directors approved preferred loans to shareholders, even when they did not personally profit. See
Romanik v. Lurie Hom8upply Citr., Inc.435 N.E.2d 712, 722-23 (lll. App. Ct. 1982) (affirming
finding of breach of fiduciary dytagainst directors that apprav®elow market rate on notes
with inadequate security for bene&it majority shareholder); see al8taercker Point Villas
Condo. Assoc. \6zymski655 N.E.2d 1192, 1194-95 (lll. App. Ct. 1995) (affirming breach of
duty of loyalty for hindering corpation’s continud operation).

Here, Plaintiff alleges thahe Loan Committee Defendants gave preferential loans to
Wheatland shareholders on terms and conditionsramgnto the best intests of Wheatland.
According to the amended complaint, severihgf Loss Loans (dubbed “Insider Loans”) were
made to favored shareholders and borrowdns were not creditworthy or were in financial
difficulty. The complaint further alleges thdte committee approved loans for projects that
were not financially feasible, and, notwithstitng the borrowers’ defiencies, approved these
loans with partial or no guarantees, with LTdtios in excess of federal guidelines and
Wheatland'’s loan policy, and withbabtaining an appraisal or adequate collateral. According to
Plaintiff, not only could no outside borrower haeeeived those terms, but the Loan Committee
Defendants also failed to pursue the favoreddweers after they defaulted on these loans and
even granted continuing concessions at the fugkpense of the bank’s interests. Defendants’
actions in approving these loans allegedly deplaiheatland’s capital and contributed to the
bank’s closure after only three years in busin€Bsese allegations adequately state a claim for

breach of the duty of loyalty against the Loan Committee Defendants.
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D. Business Judgment Rule

Defendants contend at various times in thaefbrthat Plaintiff's claims fail as a matter
of law because they are barred by the lllindsisiness judgment” rule. The rule “applies to
protect directors who have performed diligerdlyd carefully and have not acted fraudulently,
illegally, or otherwig in bad faith.” Treco, Inc. v. Land of Lincoln Sav. and Lo&49 F.2d 374,
377 (7th Cir. 1984). Under this rule, “corpordiesctors, acting without corrupt motive and in
good faith, will not be held liableor honest errors or mistakes of judgment, and a complaining
shareholder’s judgment shall not be gitbted for that ofthe directors.ld. (quotingLower v.
Lanark Mut. Fire Ins. Co.448 N.E.2d 940, 944 (lll. App. Ct. 1983)). The rule does not shield
“directors who fail to exercise due caretlreir management of the corporation.” Samp v.
Touche Ross & Cp636 N.E.2d 616, 621 (Ill. App. Ct. 1stddi 1993). It has “no role where
directors have either abdicatéueir functions, or absent a camsus decision, failed to act.”
Silver v. Allard,16 F. Supp. 2d 966, 970 (N.D. Ill. 1998) (internal gtiotamarks and citation
omitted).

Although the Seventh Circuit has statedttt{tlhe business judgment rule idafensé
(Alliant Energy Corp. v. Bie277 F.3d 916, 918 (7th Cir. 2002)r{ghasis in original)), Illinois
courts have repeatedlyatified that “the business judgment rigea presumptionthat arises by
operation of law.Ferris Elevator Co., Inc. v. Neffco, In&74 N.E.2d 449, 453 (lll. App. Ct. 3d
Dist. 1996) (citingDiederich v. Walters357 N.E.2d 1128 (1976)); see alEalton v. Unisource
Network Services, Inc2004 WL 2191605, at *14 (N.D. llISept. 27, 2004). Thus, while in
essence it is a defenamder lllinois law, it doesot appear to be aaffirmative defens¢hat
cannot be raised in response to a motion to disnRsdher, it “is a presumption that directors of

a corporation make business decisions on annméd basis, in good faith, and with the honest
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belief that the course taken was in best interest afhe corporation.”Ferris Elevator Co., Inc.,

674 N.E.2d at 552; see al3alton 2004 WL 2191605 at *14. Thus, at the motion to dismiss
phase, it stands to reason that the burden of aof the party challenging a corporate decision
made by a director to preseallegations that rebut the ptesption created by the business
judgment rule. Seén re Il. King & Assoc.295 B.R. 246, 275 (Bankr. N.D. Ill. 2003) (citing
Ferris, 674 N.E.2d at 453). The presumption mayrékutted by allegations that a director
“acted fraudulently, illegally, or without becoming sufficiently informed to make an independent
business decision.Ferris, 674 N.E.2d at 452 (citin§mith v. Van Gorkond88 A.2d 858 (Del.
1985)).

It is a “prerequisite to thapplication of the business judgnt rule that the directors
exercise due care in carrying oueithcorporate duties. If directofail to exercise due care, then
they may not use the business judgmetd as a shieltb their conduct.” Davis v. Dyson900
N.E.2d 698, 714 (lll. App. Ct. 2008) As previously set forth, the amended complaint
sufficiently pleads an absence of care (or a breatiheofluty of care) on the part of Defendants.
According to Defendants, Wheatldis officers and direots disregarded regulatory warnings of
unsafe lending practices and monthly reparflecting dangerous loan concentration and
excessive growth, failed to follow the bank’s besis plans and loan policies, and took no action
to reform underwriting practices nesponse to criticism. Theskegations, when viewed in the
light most favorable to Plairitj could support a finding that Bendants breached their duty of
care. Furthermore, the allegatioren be distinguished from those Stamp(a case cited by
Defendants): Plaintiff is not merely alleging that Defendants misjudged the proper safeguards to
be taken (as was the case Stamjp, but that Defendants failed to obtain the necessary

information to make rational businesscd#ons regarding those safeguard&f. Stamp 636
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N.E.2d at 622-24 (granting leave to amend ®agl claim overcoming business judgment rule
and noting that “[nJowhere in the complaint dgeaintiff allege thatdefendants did not make
informed judgments or use due care in arriving at those judgments.”). At this juncture,
Defendants’ alleged failure texercise due care cannot becesed by the business judgment
rule.

F. [llinois Banking Act

Defendants also allege thaetHlinois Banking Act shields them from Plaintiff's claims.
In certain circumstances, the lllinois Banking Atiows shareholders, by a two-thirds majority
vote, to limit their directors’ geonal liability for monetary damages for a breach of fiduciary
duty. 205 ILCS 8 5/39(b) (2000). Section 5/39(b)tains exceptions to areholdersability to
limit a director’'s exposure. 205 ILCS 88 5/39(b)(1-A director may not be insulated against
“an act or omission that is grossly negligent"5(89(b)(1)), “a breach ahe duty of loyalty to
the bank or its shareholders” (8 5/39(b)(2)), mitenal or knowing misenduct (8 5/39(b)(3)), or
“a transaction from which the mictor derived an improper persl benefit” (§ 5/39(b)(4)).
Similarly, shareholders may not limit a directdiability for acts occurring before the effective
date of the limiting provision(§ 5/39(b)(5)). Counts | and {gross negligence) and Count IV
(breach of the duty of loyalty) fainto the categories of claimegainst which shareholders may
not shield a director. See 889(b)(1) & (2). Thusthe lllinois Banking Act exemption does not
impact those three counts. As to the remaimdéhe claims, Defendants’ attempt to introduce
documents purporting to show that the lllinoisnBiag Act shields Defendants from liability is
premature. Those documents, and Defendants’ arguments concerning those documents, are
inconclusive at this stagen@ also not properly considereth a motion to dismiss. Seeg,

Loeb Indus., Inc. v. Sumitomo Cqr@06 F.3d 469, 479 (7th Cir. 2002) (matters outside the
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pleadings cannot be considered on a RiL#¢b)(6) motion without conversion to summary
judgment).

G. Duplicative Counts

Defendants contend that the FDIC’s breaclHichiciary duty of cag claim (Count Ill) is
duplicative of its ngligent approval of imprdent loans claim (Count Il)Defendants are correct
that courts have the authority to dismiss duplieatilaims if they allege the same facts and the
same injury. Beringer v. Standard Panmkg O'Hare Joint Venture2008 WL 4890501, at *5
(N.D. Ill. Nov. 12, 2008). Although the FDIC geadly argues that its “fiduciary duty of care
claim * * * is not duplicative of its negligent appral” claim, the FDIC dog not dispute that its
negligence claim and breach of fiduciary duty rdlaillege the same set of operative facts and
injury. Indeed, the two counts are almost ideadti Instead, the FDIC contends that it was free
to plead duplicative claims ithe alternative under Rule §(8). Rule 8(d)(2) does permit
alternative pleading, but requirése plaintiff to “use a formulation from which it can be
reasonably inferred that” the plaintiff is indeed pleading in the altern&tiradli Armstrong Tire
Corp. Retiree Medical Benefits Trust v. Walgreen &31 F.3d 436, 448 (7th Cir. 2011)
(quotingHolman v. Indiana211 F.3d 399, 407 (7th Cir. 2000)). Because the FDIC’s complaint
does not include any indication that the neglageand breach of fiduciary duty claims found in
Counts Il and Il are alternative theories, nor tfes FDIC even attempted to demonstrate that
the claims are distinct, the Court dismisgesunt Ill (breach of fiduciary duty) without
prejudice. The Court gives Pl&ifii 21 days from the date of thiwder to repleadf it wishes to
include both claims in the alternative, oritifoelieves that it can distinguish between the two

claims in its pleading.
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IV.  Conclusion

For the reasons set forth above, the Cderties Defendant Mary Davolt’'s motion to
dismiss [60] and grants in part and deniepart the motion to disraes [63] filed by Defendants
Lewis Mark Spangler, Arthur PSundry, Jr., Michael A. Sykes, Frank Maly, Dolores Ritter,
Beverly Harvey, Michael Rees, Norman Beles] &eonard Eichas. The Court dismisses Count
lIl as duplicative of Count Il, but denies Defendants’ motion to dismiss as to the remaining
counts. The Court gives Plaintiff Zays from the date of thisder to replead if it wishes to
include both Counts Il and 11l in thedternative, or if it believethat it can distinguish between

the two claims in its pleading.

Dated: December 22, 2011

RobertM. Dow, Jr.
UnitedState<District Judge
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