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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ADT SECURITY SERVICES, INC., et al.,
Plaintiffs,
Case No. 10 C 4382

V.

LISLE -WOODRIDGE FIRE PROTECTION
DISTRICT , et al.,

Defendants.

MEMORANDUM OPINION AND ORDE R

Before this Court are memoranda and supplemental memoranda from plailatiffs A
Detection Systems, Inc. and other alarm companies (collectively "Alamp@nies”) and
defendants Lie-Woodridge Fire District ("District”) and Chicago Metropolitan Fire Rrewon
Company ("Chicago Metro"), addressing the only issue left to be resolved in this long-running
litigation: Alarm Companies' entitlement to attorney's fees and expenseshan@avil Rights
Attorney's Fees Award Act of 1976 (42 U.S.C. § 1988) and the Clayton Act (15 U.S.C. 88 15,
26)2 For the reasons set out below, Alarm Companies are helcetttibed tosuch attorney's

fees and expenses, albeit at an amount somewhat lower than they have demanded

! This opinion identifies Alarm Companies' and defendants' respective submasions
"A." and "D." followed by appropriate designations: memoranda as "Mérand "Resp.
Mem. --" and supplemental memoranda ordered by this Court as "Supp.-Mem.

2 All further references to 42 U.S.C. § 1988 take the form "Section 1988." All further

references to 15 U.S.C. 88 15 and 26 eiitiploy theTitle 15 numbering- "Section 15" and
"Section 26™- rather than the Clayton Act's internal numbering.
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Factual and Procedural Background

Although it would be tedious to relate at length the facts that gave rise to this litigation,
not to mention the tortuous history of the proceedings before this Court and the Court of
Appeask, a brief review of both is necessary to ggeene context to this final (i devoutly
wished) opinion. What follows is a factual summary condensed from one prior published opinion
by this Court (799 F. Supp. 2d 880 (N. D. lll. 2011)) and two opinioynsur Court of Appeals
(672 F.3d 492 (7th Cir. 2012)ADT ") and 724 F.3d 854 (7th Cir. 2013ADT 11")).°

District is a municipal corporation organized under the lllinois Fire ProteDistnict
Act ("lllinois Act,” 70 ILCS 705/1 to 705/24), witbower to regulate fire safety within its
bounds. Alarm Companies provide fire alarm monitoring services to private busiaedses
residences within the bounds of the District. In September 2009 District passestamati
ordinance requiring all busasses and residences within its jurisdiction to obtain fire alarm
monitoring servicesolely from District-- while at the same time District purchasesitain
alarm equipment solely from Chicago Metro. That ordinance, along with a ktteos
businesses declaring their contracts with Alarm Companies "null and void," aréicdf p
scheme to increase District's revenue and set up an-alamtoring monopoly. After passage
of the ordinance, the fire alarm monitoring regime operating within the-Weledridge Distrct
boundariesvas less safe and less effective than the one thadrkaibusly prevailed. That drop
in safety resulted in no small part from the fact that District had to abandon figtiona

recognized fire safety standards in order to dlestm Companies from the local market and

* Note thatboth the cited opinion of this Court aA®T | included some provisional
statements of fact that were lateund to be untrue once this Court hafldevidentiary hearing
andmade findings of fa¢ias recounted IADT II, 724 F.3d at 861. Obviously none of those
provisional“facts" are included in the following recitation.
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install itself (and Chicago Metro) in their place. And, roughly speakinggstistrict's
abandonment of those standards that violatedlltheis Act.

Alarm Companies filed thiactionagainst District and Chicago Metro, alleging violations
of the Constitution (specifically, the Contracts Clause and the Fourteenth Aretdiine
Sherman Antitrust Act and thiinois Act. This Court granted partial summary judgment to
Alarm Companies on the question whetbBestrict exceeded its authority under the lllindist
and finding that it did, issued a preliminary injunction against District barring it frororeinfg
its ordinance (see this Court's opinion at 799 F. Supp. 2d 880). District appealedABridiin
the Court of Appeals affirmed majorpart, reversed itesserpart and remanded the matter to
this Court. After an evidentiary hearing this Court made findings of fact anetlisse Modified
Permanent Injunction (sé&s August 7, 2012 opinion at 2012 WL 3241562 and the Injunction
itself at Dkt. 391), which the Court of Appeals upheld with some minor modificatioghBTnll .

Alarm Companies, District and Chicago Methen proceeded with discovery regarding
the stillunresolved damages claims under the Clayton Act and 28 U.S.C. § 1983 ("Section
1983"). Somewhere along the lifeDT Security Systems, Inc., which up to that point had
participated fully as a plaintiff in thetigation, then entered into a consent decree with both
defendantshat settledts damages claimend its outstanding demands for injunctive relief as to
Chicago Metro anthatpresumably containesbme sort of fee award (Dkt. 550). But the
remaining Alarm Companies which havefiled the fee petition with which this opinion treats
continued to litigate the damages claims until District and Chicago Metro tenderaddbst
maximum amount to which Alarm Companies would be entitled had they pev&trause

that mooted the controversy (Alarm Companies' demand for equitable rededyalmaving been



satisfied by the entry of @ermanentnjunction), this Court dismissed the case for lack of subject
matter jurisdiction (Dkt. 563).

That brought the parties to the fees stage of litigation. Negotiations overdeed pr
fruitless: Alarm Companies blamed District and Chicago Metro for clinging to amarew of
what it means to "prevail” in litigation (s&ep. 17, 2014 Status Hrg. Tr. 4:20-5:3, 7:6-9:4
(Dkt. 566)), which made it impossible to negotiate productively, while defendants argued that
Alarm Companies were not negotiating in accordance with the guidelinas $stthis District
Court's LR 54.3 (A. Mem. Ex. A at 2). Apparently fed upraft@nths of wrangling, Alarm
Companies filed a motion for attorney's fees. Defendants responded in opposition, and this
Court ordered supplementary briefing on the question whether (and to what extéet;onrse
of making a fee awardit could consider a prevailing party's motivation fontnuing to litigate
a lawsuit With those supplemental memorartdaving been filegthe fee issue is at last ripe for
decision.

Legal Principles Underlying the Award of Attorney's Fees

In the absence of a contyastatutory command, the default rule in the United States is

that each partyo a lawsuitbears its own costs, including attorney's fees kedt v. Reliance

Standard Life Ins. Cp560 U.S. 242, 252-53 (2010)In this case there are three statutory

provisions that provide a possible basis for the award of attorney's fees to AlaparGesn
Section 1988, the Clayton Act's provision for private suits for damages (Section 1b¢and t
Clayton Act's sister provision for private suits for equitable relieft{@e@6). This opinion
needdo address defendanpsitentialliability for fees under each of those statutes because both

equitable relief and damages were at issue during the litigation, bewaueemal-stateactor



Chicago Metro's liabilitfor fees under Section 1988 is in some dbahtl because District
cannot be held liable for fees under Section 15 as a result of the Local Goveimtitemst Act
(15 U.S.C. § 35° Hence a quick review of each potential statutory basis festigtng in this
case is in order.
Section 1988(b) creates an entitlement to attorney's fees for the pgepaitig in any
action to enforce certain enumerated civil righggiges, inclding Section 1983:
In any action or proceeding to enforce a provision of sections 1981, 1981a, 1982,
1983, 1985, and 1986 of this title .the court, in its discretion, may allow the
prevailing party, other than the United States, a reasonahleettdfee as part of

the costs

Buckhannon Bd& Care Homelnc. v. W. Va. Dep'of Health& HumanResources532 U.S.

598, 603 (2001) held that "a ‘prevailing party' is one who has been awarded some relief by the

court." That distinguishes prevailing pagiécom those who obtain relief via a voluntary

* Fee liability under Section 1988 this actionis premised on Section 1983, which in
turn imputes liability only td'state actor$ At first glance that might seeto free Chicago
Metro (a private entity) from any potential fee liability under Section 1988.tH&re are two
reasons to doubt such a conclusion. First, as this €gpldinedin its Augug 28, 2012 opinion
denying Chicago Metts motion for summary judgmer2q12 WL 3775974, *1 ) nder the facts
of this case "a factfinder, instructed as to the relevant criteria &ufern v. Wilmington
Parking Auth., 365 U.S. 715 (1961) and its progeny, could reasonably find Chicago Metro to be
a'state actdrso as to bring constitutional principles and 42 U.S.C. § 1983 into play.” Thus, until
defendants mooted the controversy, the issue of Chicago Metro's liability weulienS.983
was very much alie. Second, Section 1988 does not itself contain a state action limitation
insteadt refers only to a prevailing party's entitlement to fews toa losing party's liabilityor
the same. That has led our Court of Appeals, at least in one instance, to award fees under
Section 1988 against an intervenor-defendant as to whom no substantive liability utider Sec
1988 had ever been alleged, much less foundGbkades v. Dalg, 846 F.2d 1057, 1064 (7th
Cir. 1988).

®> Thatstatute does not exempt local units of government such as District from liability
for fees undeBection 26, however.



settlement or a unilateral tender of complete relief by the deferidaat 605, emphasis in

original):
A defendant's voluntary change in conduct, although perhaps accomplishing what
the plaintiff sought t@chieve by the lawsuit, lacks the necessary judicial
imprimaturon the change. Our precedents thus counsel against holding that the
term "prevailing party" authorizes an award of attorney's fees without
corresponding alteration in the legal relationgfithe parties.

Thus it is a judicially sanctioned "alteration in the legal relationship of the pattegstiggers a

plaintiff's eligibility for an award of fees under Section 1988 (see Ndi4 Rss'n of Am., Inc.

v. City of Chicago, 646 F.3d 992, 994 (7th Cir. 2011)

As to thetwo provisions of the Clayton Act at issue in this casehprovidesfor
attorney's fees. But because they do so in different langseg@rate analysis is called.for

First is Section 15, which allows a private padytie fodamagesinder the antitrust
laws:

[A]ny person who shall be injured in his business or property by reason of

anything forbidden in the antitrust laws may sue therefor in any district court of

the United States . . . and shall recover threefold the damages by him sustained,

and the cost of suit, including a reasonable attorney's fee.

Under that provision, the prerequisite for an award of attorney's fees is a showingyofseg,

e.g.,Gulfstream Il Assocs.Inc. v. Gulfstream Aerospace Corp., 995 F.2d 414, 418-19 (3d Cir.

1993). Unlike Section 1988, Section 15 does not include a "prevailing party" requiremeatt (id.
418 n.5). Also in contrast to Section 1988, Section 15 makes a fee award mandatory rather than

discretionary (se8tate of Il v. Sangamo Constr. Co., 657 F.2d 855, 858 (7th Cir. 1.981)

As for Section 26, it mandates an award of attorney's fees to any plaintiff who

"substantially prevails” in an action for injunctixaief:

Any person, firm, corporation, or association shall be entitled to sue for and have
injunctive relief, in any court of the United States having jurisdiction over the
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parties, against threatened loss or damage by a violation of the antitrust laws.

In any action under this section in which the plaintiff substantially prevails, the

court shall award the cost of suit, including a reasonable attorney's fee, to such

plaintiff.
It is not entirely clear to what exteBtickhannon's definition of "prevailing party" applies to
Sectim 26's "substantially prevai” Our own Court of Appeals has never ruled on the effect, if
any,of that decision on the award of fees under the injunctive provisions of the Clayton Act.

More on thasubiject later.

Alarm Companies Are Entitled to an Award of Attorney's Fees

Alarm Companies won a permanent injunction against deferfdamtisthus are
obviously prevailing parties. In fact defendants so admit (see D. Resp. Memnénbthieless
contendcthat Alarm Companieare not entitled to any award of attorney's fe&s defendants
would have it, because this Court entered the permanent injunction on the basl8inbihe
Act and not a federal feghifting statute, Alarm Companies did not "prevail" in respect to any
fee-shifting statute and hence are not entitled to feestHer words, under defendants' view of
fee-shifting statute$ees can be awarded whamlaintiff has received nqust a judicial
determination of entitlement on the merhsit also an adjudication that particular theories of
relief the plaintiff hagput forward (i.e., those tied to fahifting statutes) are meritorious.

Neither the statutes at issue in this case nor the relevant case lawsssygog cramped

view. In fact both the statutes and the asexplicitly take theopposite position.

® Although the Modified Permanent Injunction mentions ddiltrict by nameit binds
Chicago Metro equallynder Fed. R. Civ. F'Rule™) 65(d)(2) Hencethe entry of the Modified
Permanent Injunction suffices to make Alarm Companies prevailing partiedath District
and Chicago Metro. But adll be seen, the Modified Permanentungtion reflected greater
success against District than against Chicago Metro.
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To begin with the statutory language afready explaine@ection 1988 allows courts to
award fees to parties who prevail in "amtionor proceeding" (emphasis added) to enforce the
Reconstructiorera civil rights laws. Similarly, Section 26 posilivenandates that fees be
awarded to a party who substantially prevailsanyactionunder this section" (emphasis

added). In common legal parlance, "actions" are simply lawsuit8[(aele's Law Dictionaryd1l

(8th ed. 2004)), and that meaning and itmlesignificance are not affected by the fact that
federalplaintiffs regularly put forward numerous theories of relief in a singlema&ven though

they are not required to do 4AACP v. Am. Family Mut. Ins. Co., 978 F.2d 287, 292 (7th Cir.

1992).

So the straightforward meaning of two out of the threesheiéing provisions at issue
this action immediately sinks defendants' argumetiite proper inquiry is whether Alarm
Companies have prevailed as to doionas a whole, not as to any particutaeory ortheories
of relief. And as for the third and final provision, Section 15 is if anything the broadest-of all
recall that it literally requires only a finding of injury.

It might have been expected that defendatgancement dheir narower view of fee
awards whichthey have tendered hergould have been predicated on their having found some
caséaw that contravened the plain meaning of those statutes. But that is not at all thexskuatio
in fact the relevant cases unambiguously support the reading just set out in this opinion.

As for Section 1988, Maher v. Gagne, 448 U.S. 122, 132 n.15 (1980) specifically

addressed actiorssich aghe ondn this case

The legislative history makes it clear that Congress intended fees t@lmedw
where a pendent constitutional claim is involved, even if the statutory claim on
which the plaintiff prevailed is one for which fees cannot be awarded under
[Section 1988].



Wisconsin Hosp. Ass'n v. Reivitz, 820 F.2d 863, 869 (7th Cir. 1@8&€ynal citation omitted)

summarized that rule in slightly different words, but with no change in substance:
Moreover, if the plaintiff has a substantial constitutional ground, but prevails on
an alternative nonconstitutional ground, he can still begaabattorney's fees

under section 1988, provided the grounds are closely related factually.

And in that respect Smith v. Robinson, 468 U.S. 992, 1005 (1884d¢ it clear fully three

decades agthat the standard for determiningpethera constitutional gound is ¢tlosely related
to the nonconstitutional ground to support a fee award is the "common nucleus of operative fact"

standard governing claims enunciated in United Mine Workers v. Gibbs, 383 U.S. 715 (1966).

In this case one set of facts gave tsall of Alarm Companies' asserted grounds for relief, and
defendants nowhere challenge the substantiality of Alarm Companies' caslitthieories of
relief (nor could they credibly do so), 8wt Alarm Companieare plainly eligible for a fee
awardunder the reasoning Maher

Defendants have put forward the suggestion_that Buckhannon limited or even abrogate

the rule that botiMaherandReivitz applied, but Buckhannon really does not speak to the issue.
Buckhannon, 532 U.S. at 688nply makes it clear that the prerequisite to prevailing party status
is an "alteration in the legal relationship of the partidsnowhere requires a judicial decision as
to the merit of particular leg#theoriesthat, as here, are simply different grounds for demanding
the same type of relief as a result of the same set of facts. And indeezlitted® Appeals

have continue to apphye rule inMaherafterBuckhannorwas decided (see,g.,Sw. Bell Tel.

Co. v. City of El Paso, 346 F.3d 541, 551 (5th Cir. 2@G0®)Gerling Global ReinsCorp. of

Am. v. Garamendi, 400 F.3d 803, 808 (9th Cir. 2005), unrelated section of opinion araended




410 F.3d 531 (9th Cir. 2005)). So there is no merit in defendants' assertion that Buckhannon
somehow abrogatddahers teaching about undecided constitutional grounds for relief.
Undaunted (and despite admitting earlier in their brief that Alarm Companiesledewn
the action), defendants also contend that their tender of damages somehow undid Alarm
Companies' status as prevailing parties. It is trueBhekhannorteaches that a plaintiff cannot
become a prevailing party simply by dint of a defendant's voluntary change indsetzut
defendants adduce no cas&sd this Court could find none, in which Buckhanmsoread to
empower a defendant to erasplaintiff's status as prevailing partyat least not when, as here,
that status has become irrevocable due to the permanent nature of relief awaikted dzel

litigation. AsYoung v. City of Chicago, 202 F.3d 1000, 1000-01 (7th Cir. 2Q8€)) curiam)

put it:

A defendant cannot defeat a plaintiff's right to attorneys' fees by takipg tst
moot the case after the plaintiff has obtained the relief he sought,doch a
case mootness does not alter the plaintiff's status as a prevailing party.

" There is even legwobity in defendantsissertion that Smitapplies to limitMaher
here. Smithtook issue with the award of fees under Section 1988 when the presence of a
nonfee-shifting federalstatute reveals a Congressional intent not to allow fee awkiel® of
course the only other statutes implicated by Alarm Companies' action arayt@n@ct (which
does provide for fee shifting) and thinois Act (which is astateenactment). Clearly the
Supremacy Clause if nothing else would prevestage legislature nonfee-shifting enactments
from stripping federal courts of their Congressionally-granted discretion to awar(tfeBsinn
v. Tidewater Transp. Dist. Comm'n, 242 F.3d 227, 232-33 (4th Cir. ROB&yhaps sensing that
the distinction between federal and state law is fatal to their argumemgdets' counsel
inexcusably misstate the facts, and thus the holdingpoth Theyassert that the Smith
plaintiffs "obtained relief under the Education of the Handicapped Act (EHzatelaw
non{ee shifting claim, while the federal fee shifting claims were not decidedRéBp. Mem. 6,
emphasis added). That Act was of courgedaralnonfee-shifting statute. Zealous advocacy is
one thing, but defendants should know better than to misrepthsegmisture of a case to any
courtthat they know reads all of the parties' cited authoriéiggecially when defendants have
wrongly asserted thdahe caseon whichthey attempt to rely is controlling.
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Hence there is no merit to defendants' contention.

In sum,then, neither the fact that Alarm Companies' constitutional and antitrust theories
of relief wentunadjudicated nor the fact that defendants tendered damages to Alarm Companies
afterAlarm Companies had alreadtained final injunctive relief affesAlarm Companies'
expresentitlement to fees under Section 1988. With that question resolved, this opinion moves
on to fee liability under the Clayton Act.

First as to itsSection 26 While there is no case as directly on point as Mafar in
regardto Section 1988, there is also no reason to construe Section 26 more narrowly than
Section 1988. Asalreadynoted, both statutes refer to "actions," not to theories or grounds for
relief, and both permit fee awards to prevailing parties. Section 26 does ingeddifier
"substantially” before "prevails,” and that word can mean one of two thinBgras v.

Underwood, 487 U.S. 552, 564 (1988) (internal citation and punctuation omitted) pointed out:
[T]he word "sibstantial”can have two quite fierent-- indeed, almost contrary
connotations. On the one hand, it can mean "[c]onsiderable in amount, value, or
the like; large'- as, for example, in the statemétde won the election by a
substantial majority.Onthe other hand, it can mean "that is such in substance or
in the main" -- as,for example, in the statementyhathe said was substantially
true."

Thus the Clayton Act's "substantially prevails” might meiimer”prevails to a high degree" or

"prevails for the most part or in the main.” But hAterm Companies clearly prevailed in this

action under either standard: They prevailed to h tagree by obtaining a permanent

injunction that broke up defendants' monopolization of the fire alarm monitoring business, and

they prevailed intte main because they obtainedstr{thoughnot all) of the injunctive relief

they sought.SoAlarm Companies are also entitled to an award of fees under Section 26.
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Second and finally as to Section it3s unnecessary to determine whether a Maitye
analysis would apply to fee awards under that statute because Districtuserfmom fee
liability under that provision (see 15 U.S.C. 8§ 35) and because this Court has made no finding
that Chicago Metro caused Alarm Companies an economic injury under the aravirsisA$
explained earlier, such injury is the prerequisite to any award otifeks Section 15Alarm
Companies assert that Chicago Metro's tender of damages was an adofissbiity on that
score, but a defendant's voluntary change in behavewen when it follows partial judgment as

a matter of law- does not amount an admission of wrongdoingZegsar v. Keith536 F.3d

788, 798 (7th Cir. 2008)

It is thus beyondneaningfuldispute that Alarm Companies are entitled to an award of
fees. hat in turn calls for the resolution of two fundamental questighgsexactly what amount
Alarm Companies are entitledaad(2) District's and Chicago Metro's respective liabilities
that amount. This opinion is then free to ttorthe calculation of fees before addressing
defendants' respective liabilities for those fees

Before that is done, however, something should be said about the contrast between what
this opinion has resolved up to this point and what is to come. This opinion has up to now dealt
with the issuef Alarm Companies' entitlement to a fee award in theeotional way,
identifying and applying the legal principles that control that subject. Bat r@mains- the
guantification of that award and the extent of its imposition against the two defendarty its
very nature dependent on the exercisgidicial discretion, where there are no set formulas or
immutable legal principles that drive the outcome.

It must be recognized up front, then, that those issues necessarily involve eiljgcti

well as objective evaluations. For those purposes this Court perforce draws on itdihesting
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intimately with this case over its entiige-yearlifetime, as well as drawing on its experience of
more than three decades in the practice of law and then an even longer tenure on the bench.
With that said, the ®ies of quantification of the award and its allocation to the two defendants
can proceed.

Factors Affecting Calculation of the Fee Award

As the seminal opinion inlensley v. Eckerhart, 461 U.S. 424, 48B983) haexplained,

the first step in the calculation of a fee award is the computation of a lodestar:

The most useful starting point for determining the amount of a reasonable fee is

the number of hours reasonably expended on the litigation multiplied by a

reasonable hourly rate.
Defendants do not challenge the reasonableness of Alarm Companies' atposop®sed hourly
rates(D. Resp. Mem. 12 n.6) and fail to raise any substantive objection to the validity of their
hourlyrecords® They do, however, challenga a number of groundketotal fees and
expenses that Alarm Companies have claimed

First, defendants again betray their fundamental misunderstandingeotdeds under
"prevailing party" statutes such as Section 1988%awdion 26. Defendants argue that Alarm
Companies are entitled to recover attorney's dedsfor the time they spent pursuing
"successful" theories (by which defendants essentially mean those bakedlloois Act) and
not for time thathey spent pursuing "unsuccessful” theories (by which defendants mean the

antitrust and constitutional theories that ultimatelgeived no final adjudication one way or

another because of defendants' own actions taken to moot those jubjeatposition totally

% See the Appendix.
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ignores-- or, perhaps more accurately, flottshe teaching of Hensley61 U.S. at 435
(internal citation omitted)which is so directly on point that it is worth quoting at length:
Where a plaintiff has obtained excellent results, his attorney shexdger a
fully compensatory feeNormally this will encompass all hours reasonably
expended on the litigation, and indeed in some cases of exceptional success an
enhanced award may be justifielth. these circumstances the fee award should
not be reduced simply because the plaintiff failed to prevail on every contention
raised in the lawsuitLitigants in good faith may raise alternative legal grounds
for a desired outcome, and the court's rejection of or failure to reach certain
grounds is not a suffiam reason for reducing ade The result is what matters.
HereAlarm Companiesurely "obtained excellent results"hdy won a sweeping
injunction and then successfully defended it, not once but twice, before the Court of Appeals
That injunction gavéhem essentially aif the equitable relief they demanded against District,
andthereafter defendants tendered all the damages that Alarm Companies had dén¥drated.
“result is what matters,” and because of it Alarm Compamegsresumptively entitle to

recover a "fully compensatory fee," that is, 100% of their fee demancluding the timehey

have spent litigating the issue of fees.

° Defendants repeatedly characterize their tender of damages as volurttérgt smot
truein realworld terms At least one of this Court's findings of fact included in the Modified
Permanent Injunction to the effect that many of Alarm Companies' commercial accounts
terminated their contracts with Alarm Companies solely because of the umeedramtions of
District (seeMod. Perm. InjJ 32(Dkt. 391) -- madeit inevitable that Districtvould be liable
for at leassomeamount of damages (s€&n. Motors Corp. v. Romein, 503 U.S. 181, 186
(1992) which recites the standard of liability for violations of the Contracts €jae® also
Nat'l Rifle Ass'n 646 F.3dat 994, which holds that a defendant's "voluntary" change of behavior
does not defeat fees liability when liability on the underlying substantive hssugecome
inevitable). Permanent injunctions are final judgments on the métsx{mer v. Am. Inst. of
Certified Pub. Accountants, 97 F.3d 220, 229 (7th Cir. )996)that this Court's findings of
fact, all of which were necessary to the judgmemg binding on the parties.
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In that last respectafiendantslso challenge Alarm Companies' entitlement to "fees on
fees" (fees for the presemattleover fees)® Defendants contend that Alarm Companies did not
abide by the process outlined in LR 54.3 and therefore should not be awarded feestiog litiga
their entitlement to fees. Alarm Companies counter that it was defendamtragged things
out by delaying their own disclosure of attorney's fees (see LR 54.3(d)(5)).

In truth,althoughAlarm Companieprovided many hundreds of pages of time records to
defendantstheyrefusedto clarify or categorize those records in response to defendants'
guestions, causing defendants to cry "foul.” But equally in truth, defendants have no one to
blame but themselvder that refusal Rather than putting forward reasorggdunds for
requesting clarificatioof Alarm Companies' recorddefendants repeatedly overplayed their
hand during the LR 54 8rocess bynsisting-- against the unambiguous holdingH#nsleyand
this Court's own oral admonitions (see the Sept. 17, 2014 Status Hrg. Tr. 9:6-10:19 (Dkt. 566)
that Alarm Companies could not recover fees for time spent litigating constaiugioag antitrust
theories of relief

This Court carscarcely fauldlarm Companies for refusing expend further time
playing defendants' game.efe@nse counsel hainple opportunityo make reasonable requests
of Alarm Companies and reasonable challenges to their hours totals. They aisted t

opportunity in amisguidedattemptto avoid the great part of their obvious and inevitable

9 This Court has often characterized that aspect of fee disputegeample of these
lines in Jonathan Swift&n Poetry A Rhapsody:

So, naturalists observe, a flea

Hath smaller fleas that on him prey;
And these have smaller still to bite 'em;
And so proceed ad infinitum.
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liability for Alarm Companies' attorney's fee&larm Companies may not be entitled to the full
amount they demand for litigatidiees, but any limitatiomust be based on this Court's own
determination of reasonableness, notlefendants' transparent attempt to call the kettle black.
That brings the final issue, reasonableness, to the fore. Both Section 1988 and the
Clayton Act's Section 28 authorize an award of "reasonable" fees, artdemssley 461 U.S. at
433 pointed out;lt remains for the district court to tlegmine what fee is 'reasonable™ (see also

Ohio-Sealy Mattress Mfg. Co. v. Sealy In€76 F.2d 646, 650 (7th Cir. 1985), entrusting the

reasonableness inquiry to the district courts' discretion in the context of therCAet). In
making thatdetermination courts may take a number of factors into account, the most prominent
being "the amount of time involved and the results obtairtddhgley 461 U.S. at 430 n.3). As
with any other area of the law where reasonableness comes into play,rtlsedetermination is
not an exact science, Bex v. Vice, 131 S. Ct. 2205, 2216 (2011) (internal quotation marks
omitted)has said succinctly

The essential goal in shifting fees (to either party) is to do rough justice, not

achieve auditing perfectio So trial courts may take into account their overall

sense of a suit, and may use estimates in calculating and allocating ary'attorne

time. And appellate courts must give substantial deference to these

determinations, in light of the district coursgperior understanding of the

litigation.

While as already described Alarm Companies obtained "excellent results" and thus are

presumptively entitled to a full fee award ($dentanez v. Simon, 755 F.3d 547, 556 (7th Cir.

2014)), this Courhas repeatedlexpressed its concern that Alarm Companies were excessively

focused on seeking to use the pABT Il phase of the litigatioritherto impact other litigation

1" As reflected in the preceding analysis, Section 15 has dropped out of the picture as
such, but that does ntean that the work done by Alarm Companies in the area covered by that
section is not congnsable- quite the opposite is true.
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in other courts thatavedealt with or are likely to deal with substantially similar issueb a
litigants or, alternatively, to influence other governmental bodies in theiaati@n with alarm
companiege.g., the Mar. 17, 2014 Status Hrg. Tr. 10:6-10:15 (Dkt. 539)). This Court even went
so far as to order supplemental briefing on whether Alarm Comparaésation to use the
present litigatiorfor such purposesight affect their entittement to a fee award. Those
memoranda produced somewhat more heat than light on both sld#ker party was able to
come forward with cases specificallydrdssing the situation here, thatthe application of
more general principles is in order.

To set one thing straighéiny such mavation is not a proper ground for denyiAtarm
Companies fees outright. That is clear enough as to Section 1988yumciefees are to be
awarded to a prevailing plaintiff "unless special circumstances would raradteas award

unjust” Lefemine v. Wideman133 S. Ct. 9, 11 (2012per curiam) quotingHensley 461 U.S.

429 -- and such circumstances are described méyrimdeed’? It is doubly clear as to Section
26, which makes fee-shifting mandatory. Having already found Alarm Comparties t
prevailing parties under the Clayton Act, this Court simply has no discretiony@deward of

fees entirely (se8angamo Constr. Co., 657 F2B58).

12"t does not constitute a "special circumstance” rendering an award unjesiaraple,
when plaintiffs litigate their claims to the bitter end despite the ongoing availabipiyliatal
solutions to the issues they have brought before the coutiéstert v. lll.State Bd. of Election
Comm'rs 28 F.3d 1430, 1443-44 (7th Cir. 1993)). Nor does it constitute a "special
circumstance” when a plaintiff chooses to litigate a claim rather than metlenent proposals
advanced informally by opposing parties or therc(aeeRaishevich v. Foster, 247 F.3d 337,
346-47 (2d Cir. 2001)). Even in cases where a prevailing plaintiff was denied feegdbessly
prolonging the litigation, courts have focused not on the party's subjective motivationamyt on
objective indcia of bad faith: the submission of misleading time records, settlement demands
that far exceeded the recoverable amount of damages and so on (see, e.q., Vogoaw. Pla
Hotel of Chicago, Inc., 686 F.2d 605, 607-08 (7th Cir. 19B&) curiam).
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Still, based on this Court's owears-4ong observations of counsels' behavior on both
sidesof the "v." sign it is clear that Alarm Companies' interessuch collateral goals resulted
in sameoverly contentious behavior that unnecessarily prolonged the proceedings before this
Court. Sowhile defendants certainly bear the lion's share of the blame for the breakdowns in
cooperation that have marked this case, Alarm Companies' unyielding stamstéiabljy
expandedhislitigation as well. District courts are free to reduce fee awards in such

circumstances (sdauciano v. Olsten Corp., 109 F.3d 111, 116-17 (2d Cir. 1997)). And an

across-the-board reduction in feiesappropriate where, as here, the records submitted by the

prevailing party do not permit a line by line accounting (se@&dson v. City of Chicago, 740

F.3d 1099, 1103 (7th Cir. 2014)). Given that the great bulk of this case involved Alarm
Companies' claims for injunctive relief, howeveand given thaflarm Companies were
resoundingly successful in obtaining that reliethe reduction in feethatthis Courtwill order
to reflect the time thahlarm Companiegxpended for such purposes will be a modest one.

Fee Award Calculation

Now comes the final calculation of a fee award mathematical operation in whi¢s

forecast earlierpottoriva v. Claps, 617 F.3d 971, 976 (7th Cir. 2014} said[p]recision is

impossible" andRichardson740 F.3cat 1103 has more recently voicdtetsame view in
different language!'estimation is inevitableNo algorithm is availablé Despite all that, this
Court must of courseaVoid ] arbitrary decisionmaking” Montanez, 755 F.3d at 555. That

means that even when cutting fees (and lateassigning liability) according to the unavoidably
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inexact method of picking percentagéshis Court must give reasons for the percentages it does
pick (seeSottoriva, 617 F.3d at 976).

Alarm Companiefiave demande$2,329,874.10 in feemnd expensé$before the
current litigation over that subject (A. Supp. Mem. Ex. A at 4), and defeneféettively failed
to challenge théegitimacy of that calculation in lodestar termEhat amount is ordered to be
reduced howeverpy 10% to reflect thgist-mentoned consideratiothat Alarm Companies
contributedto some extertb the overly contentious manner in which some aspeckssotase
werelitigated,thus upping the ante. Aside from being a round number, ttieyar figure of
10% reflects this Court's best judgmerntiaving lived with the case for fivedd years and
having reviewed the docketas tohow much extra work Alarm Companies' coursehted
unnecessarily by their occasional intransigence in theAdd$til phase of the litigatiorSo
Alarm Companies are entitled to colle2t(#6,886.69 for fees incurred up to the time this Court
dismissed the case for lack of subject matter jurisdiction.

Alarm Companiesirealso entitled to fees for litigating the issue of fees Baal v.
Stanton, 630 F.2d 1231, 1235 (7th Cir. 1980) wasobviously necessary for them to do so
given defendants' tendentious assertion of baseless legal grounds for limitimgGdmpanies'
fee award, as well as defendants' tardy settlement offer, which totaleabanitya third of what

defendants themselves expended in legal fees (see Dkt. 569; A. Supp. Mem. 13).

13 Again, such an acrosthe-board reduction by application of a percentageeisessary
here becausglarm Companies' itemization of their fees angbense# their presentation to
defendants, which defense counsel objected to in part before dropping thedestippendix)
was not presented to this Cotrinstead defendants chose to frame their opposition in global
terms challenging the total claim for fees and expenses.

* In the interest of simplicity, all future references in this opinion will speakainl
"fees" even though the gross amounts dilsiedinclude the related recoverable expenses.
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But on one aspect of the fees dispute, Alarm Companies submit that they incesred fe
and expenseis the amount of $57,778.&0ter August 28, 2014 (A. Supp. Mem. Attach. 2 at 2),
on services that had to rela®lelyto drafting their initial motion for fees and the supplemental
memorandum ordered by this Couddall thatAlarm Companies' counskad already compiled
their fees for disclosure to defendantBased orthose lawyersubmitted hourly rates
(A. Supp. Mem. Ex. B) (and allowing a reasonasiématefor the expensesomponent), the
fees component dhatfigure amounts to something in the range of 200 senior associate hours or
160 'membe” (i.e., senior partner) hours. Either is plainly an excessive amount of time for
experienced attorneys to spend preparing two motions. Half that amount would behleasona
and accordingly Alarm Companies' award of fees onvigkkde reduced by 50% to $28,889.40.

Alarm Companies' demand fstatutory costs- $4,444.86- was reduced substantially in
response to defendants’ objections, ianeflects a modest amount for some five years of
litigation. It is granted in its entirety.

Tallying up thethree amounts, Alarm Companies are entitled to col2di39,220.95 in
attorney's fees and costs. Only one question remains, and that is how to apportignfdiabilit
that totalbetween defendants.

Defendants' Respective Liabilitiedor Fees

District courts have broad discretion to apportion liability for attorneg's &nong

defendants or instead to impose joint and several liability (see Herbst v. Ryan, 90 F.3d 1300,

15 Such an estimate is called for because the gross amount has not been broken down in
the submission to this Court. Precision is not required, howevevhtiris said in this sentence
of the text.
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1304 & nn.8-9 (7th Cir. 1996)). Molnar v. Booth, 229 F.3d 593, 605 (7th Cir. 2000), reciting the

established standard, noted:
A number of factors govern the decision whether to apportion or to use joint and
several liability: the relative active or passive role each defendant playeesti
and the goal of reimbursing prieaattorneys general.
While joint and several liability will often be appropriate in cases such asrtbjsvhere
multiple defendants all participated in a single wrong but in ways that would beohard t
disentangleHerbst 90 F.3d at 1305 sounded a note of caution:
When this approach [of joint and several liability] is adopted, the court must be
careful, however, to do so consistently with the preexisting background of

substantive liability rules.

That is consistent with the teachingkentucky v. Graham, 473 U.S. 159, 165 (198G}

"liability on the merits and responsibility for fees go hand in hand.”

Yet at the same time, Section 1988 (and indeed Sectias 2@ll) are primarily
concerned with establishing eligibility parameters rather tharlifiaparameters for fee awards.
Charles 846 F.2cat 1064 (7th Cir. 1988)emphasis in originala case finding that losing
intervenors-defendants in a Section 1983 action were liable for fees withowvdehaving
been found liable on the merits, kea that plain

We therefore agree with the plaintiffs that because section 1988's paramount

concern was to fashion the parametersligibility for fee awards, rather than to

fix with precision the bounds diibility for such awards, the critical distinction

for purposes of fixing fee liability in the somewhat atypical circumstances

presented in this case is between prevailing anepnevailing plaintiffs; it is not,

as the intervenors argue, the distinction between intervening defendants found

liable for substantive relief on the merits and intervening defendants not held

liable for such relief.

At the possible risk of undue repetition, once agalas been made abundantly clear that

Alarm Companies are the pretag plaintiffs in this action. District was of course plainly liable
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on the merits, and indeed most of the litigation took up the question whether Distred ek s
authority under thdllinois Act (it did). While Chicago Metro's liability on thearits was
somewhamore doubtful than District's, Chicago Metro was still, like the intervendCharles
clearly a losing party in the litigation. Although the Modified Permanent Inpmdid not
name Chicago Metro, it bound Chicago MetguallyunderRule 65(d)(2) and effectively broke
up Chicago Metro's monopolistic arrangement with District. Ind€aecago Metro thought its
interests sufficiently prejudiced by that injunction thabd appealed t@ur Court of Appeals
(see Dkt. 403), which umeld the injunction in all essential respe@&BT I, 724 F.3d at 876).

In sum,Chicago Metro litigated this casegorouslyagainst Alarm Companies, final
injunctive relief was awarded against Chicago Medrad Alarm Companies prevailedhdt is
morethanenough to establish Chicago Metro's liability for feAsd as indicated earlier, the
Hensleyannounced principle that negates any siinddice parsing of fee awards under
circumstances such as those presented here also operates in the detarofifexiallocation
among defendants based on one defendant (District) being clearly liabldotid&ection 1988
and Section 26 while the other defendant (Chicago Metro) is squarely liable uniien 3éc
though ts potential liability under SectiatP88 would require an added analytical step.

To put the matter in a somewhat different way, Alarm Compamédsubtedlyachieved
a much higher degree of success against District than against Chicago M ¢tvat. respectis
Court made no specific findings that Chicago Metro had engaged in illegal acts. Amdrast

to the situation with Districthis Court's findings of fact did not inevitably implicate Chicago

18 Under the circumstances, this Court need not further lengthen this opinion by taking
thatextra analytical step. $tead it Wil consider the defendants' comparativepensibility on
the key issue anttheresult in this action (it will be recalled that the damages issue ultimately
proved to pale in importance as compasgth the vital injunctive relief).
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Metro in liability for damages. In other words, Alarm Companies won a resoundingyvict
against District but a more limited one against Chicago Méthat then calls for an
apportionment of fee liability among the defendants rather than the impositmntadnd
several liability (see Herbs®0 F.3d at 1304 n.9). Given the differaels of succesthat
Alarm Companies obtained as against each defendaalipaationof 80% of the fee liability
againsDistrict and 2% of the fee liabilityagainstChicago Metras just.
Conclusion

Accordingly, under Section 1988 and Section 26, Alarm Companies are entitled to
recover attorney's feemd statutory costs in the aggregate amount of $2,130,220x@6ciding
its discretion to apportion fees, this Coaifbcatediability severally betveen the two
defendants Districtis adjudicatediable for $1,704,176.76which represent80% of the total
award, while Chicago Metras adjudicated liable fd8426,044.19which represents 20 of the

total award.

Milton 1. Shadur
Senior United States District Judge
Date: February 17, 2015
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Appendix

Some explanation of this Court's treatment of defendamgg'nce of appropriate
objections to either element of the lodestarate and hours is in order. Defendants submitted
an "Initial Response to Plaintiff's Motion for an Award of Attorney Fees ants'C@kt. 569,
Sep. 30, 2014) in which they requested that Alarm Companies' fees motion "be denied without
prejudice in order to give the parties an opportunity to address some of the Defermzrerns”
about that motion (icat 1) Defendants' submission recounted the history of their fees
negotiations with Alarm Companies, and in that context informed the Court that theideatl
a few objections with Alarm Companies alread@nly two of Alarm Companies' attorneys'
assertedly had antitrust experience, some time entries were vague, and atleasttads as to
costs apparently did not relate to this action ati@llat 2). That seemed to presage a more
particularized challege to the hours element of Alarm Companies' proposed lodestar calculation.

At a status hearing theextday, this Court inquired of defendants' counsel as to whether
they expected to challenge Alarm Companies' demand for fees by objectitigetaeboth
lodestar elements, or whether instead defendants intendeelta l@ore fundamental challenge
to Alarm Companies' entitlement to fees at all (Oct. 1, 2014 Status Hrg. Tr. 33 €Bkt.
572)). Counsel for Chicago Metro responded that defendants expected to raise batgeshalle
(id. at 7:17:9), although he later noted that he did not actually know whether defendants would
object to Alarm Companies' hours totahe needed to consult with Chicago Metro's insurer first
(id. at 12:2-12:11). In any case, this Court then requested that defendants focus their next
submission first on the subject of the lodestar calculation and then on the question of how the
extent of Alarm Companies' success might affect the compensability ofabeimore generally

(id. at 7:10-7:24). This Court consequerghteed and continued Alarm Companies' motion for



fees, granted Alarm Companies leave to supplement their motion and ordered deterfdaras
more amplified response (Dkt. 570).

But surprisingly, neither that response nor the supplemental response on tios gdiest
Alarm Companies' motivation raised any challenge at all to Alarm Companieségtdmourly
rates otto the specific time entries that Alarm Comparhes provided to defendants. In other
words, ather than challenge the lodestar calculatil@iendants chose to put all their eggs in one
basket by arguing that Alarm Companies were not entitled to any fees atralherlternative
that their fee recovery should be reduced to reflect the fact that many of AlanpaGies'
theories of reliefvent unadjudicated. That was in marked contrast to the thoroughgoing,
item-by-item challenge that defendants made to Alarm Companies' proposed codts, whic
resulted in Alarm Companies withdrawing (or properly recategorizarexpenses) thdajor
bulk of its demands for costs. Although they never explicitly abandibiegadchallenge to
Alarm Companies' hours, defendants thus left this Court with no argument or acgdaynti
which it could reasonably reduce the hours element of the lodestar.

This Court has taken the trouble to recount this curious history in exact detkl/taraf
doubt that might arise as to why this opinion treats the defendants as having peledtive
challenge to the lodestar figure that Alarm Companies have put forwarek. hafting adverted
to a handfubf specific objections to Alarm Companies' lodestar calculation in their "Initial

Response," defendants never returned to the isEue. necessitatetttis Courls relianceon the

! On that score Alarm Companies Supplemental Memorandum at 13 reports that after
their having complained about defendants' noncompliance with the LR 54.3(d) reaniitkat
an adversary challenging a fee request must provide its opponent with the corregpondi
information as to its own fees, defendants ultimately acknowledged having edmsmde2.2
million on their defense. That information substantially buttresses the restiieckin this
opinion.
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lodestarthat Alarm Companies put forward a-treatment that accords with the caselaws'
teachng as to the most reliable basis for calculating fees: the amount that Alarm Companies

have agreed to pay their attorneys. AAsessment Teshof WI, LLC v. WIREdata, Ing.361

F.3d 434, 438 (7tieir. 2004) put it in a novelassic formulatiorof our Court of Appeals' choice
from among the thregpproaches that its appellate counterparts have takketioniningthe
appropriate judicial effedb be given tdawyerclient fee arrangemest
This court has not opined on the issue, but we think the Third Circuit has it right.
The best evidence of the value of the lawyer's services is what the client agreed to
pay him.
Here theevidence wasot just that that Alarm Companies had agreed talp@amounts set out
in the fees motion and supplemental motion, but that Alarm Companiés faatl been paying

those amounts all along (see A. Supp. Mem. Attach. 1 1 9-10, noting Alarm Companies’

"history of prompt payment" of bills submitted by their counsel in this case).
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