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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MARVIN HARRISON,
Paintiff,

N0.10C 4674
HonMarvin E. Aspen

V.

ILLINOIS DEPARTMENT OF
TRANSPORTATION,etal.,

Defendants.

MEMORANDUM OPINION AND ORDER
MARVIN E. ASPEN, District Judge:

Plaintiff Marvin Harrison alleges thais employer, the lllinois Department of
Transportation (“IDOT"), along with certain DT supervisors and officials, William Grunloh,
Steve Travia, and Giovanni Fulgenzi, discrinb@thagainst him on the basis of his race and
retaliated against him when he complained of the discriminatory treatment. Presently before us
is Defendants’ motion for summajudgment, seeking dismissal aif claims. (Dkt. No. 115.)

For the reasons set forth below, we graatrtiotion in part and deny the motion in part.
FACTUAL BACKGROUND

We begin with the pertinent facts. Unle¢serwise noted, the facts described herein are
undisputed and culled from the parties’ Local Rael statements of fact and exhibits. To the
extent that either party objecteulcertain statements of famt exhibits, we shall rely on
admissible evidence only for purposes of our analySe, e.gHemsworth v. Quotesmith.Com,
Inc., 476 F.3d 487, 490 (7th Cir. 2007) (“Thadmnce relied upon in defending a motion for
summary judgment must be competent evideneetgpe otherwise admissible at trial.”). We

decline to address objectiosigecifically unless warranted.
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HARRISON'’S JOB HI STORY AND DUTIES

Harrison is an African-American man andiveorked for IDOT in Emergency Traffic
Patrol (“ETP”) since 1995. (Defs.” SOF {1 2, Having served as a highway maintainer and
lead worker, Harrison was promoted to the posiof Highway Maintaier Lead/Lead Worker
(“Lead/Lead”) in 2007. I¢l. 1 7.) Harrison received thisgmotion after filing a previous
discrimination lawsuit againsbIOT and was the only African-American Lead/Lead at all times
relevant to this action. (Pl.’s SOF  Epllowing Harrison’s 2007 promotion, several
coworkers refused to work with himld( T 2; Pl.’s Ex. 8 (12/26/07 Fulgenzi email noting that
“Jose, Mark, and Mike have been calling in sickefused overtime in lieu of working with
Marvin”).)

As a Lead/Lead at ETP, Harrison has many dut#&ccording to IDOT's job description,
the Lead/Lead patrols expressways and supemvisgekent management atcident or disabled
vehicle sites. (Defs.” Ex. D, Fulgenzi DepEat 1 (Job Descr.) at 1.) In that role, the
Lead/Lead sets up safety devices, reroutdictiralears obstructions on the pavement, and
evaluates situations to determine wWiegtemergency assistance is needél) The Lead/Lead
alerts the IDOT communications center of antgiiruptions to traffic fbw, reports any damage
to State property, and worko“help restore normal trafficdiv as quickly and safely as
possible.” [d.) As Harrison described in his defias, a Lead/Lead must “respond to anything
and everything that affects theffra on the highway,” from car firg to debris in the road, to
animals running amok. (Defs.” E&, Harrison Dep. at 12.)

The Lead/Lead also supervises leadkeos and highway maintainers, schedules
employees staffed for ETP, determines assigtsnesues work rule violations, prepares

incident reports, and conducts training and étsipns. (Job Descr. &t Harrison Dep. at 11—



12;seePl.’s Ex. 1 (12/18/13 Decl. d¥larvin Harrison) { 30 (statindpat he was not responsible
for the number of employees staffed).) TypieHarrison supervises three lead workers and
roughly a dozen highway maintainers on each skiarrison Dep. at 13—14.) Harrison’s duties
involve at least two hours of office work per shincluding personnel tasks as well as dealing
with motorists, politicians, upper management, and subordinate emplojekest. 16—-16.) As a
Lead/Lead, Harrison also ensures that equipmsesvailable and funtioning, and occasionally
maintains equipment personallyid.(at 16—18.) In addition, he m&andle special projects,
such as coordinating agmidential motorcade Id at 13, 16 (testifying that he also coordinated
the NATO summit and may arrange deliverypatkages for state officials).)

As for his job performance, Harrisoropided six annual evaluations, covering the 2005-
2006 review period throughet2010-2011 review peridd(Pl.’'s SOF, Ex. 2.) In each of the
evaluations following his promotion to Lead/Le&tgrrison was rated eithé®atisfactory” or
“Highly Satisfactory”in all categorie$. (Id.) Based on the record before us, Harrison appears to
have been meeting IDOT’s expatibns, at least through June 30, 2611.
I. HARRISON’S 2010 TEMPORARY REASSIGNMENT

The parties do not dispute that, on apgmately March 22, 2010, Defendant Grunloh—

IDOT’s then-Chief of Staff—informed Harrisdsy phone that he was Iogj reassigned out of

! Based on the evaluation forms, the IDQihaal review periods run from July 1 through
June 30 of the following year.

2 For reasons unknown, Harrison objectedi®2010-2011 evaluation. (Pl.’s Ex. 2 (at

IDOT 1132).)

% Although Defendants objected to Harrison’s staehof fact about his performance, we find
those objections immaterialS¢eDefs.” Resp. to Pl.’s SOF { 3Hirst, the recal does not show
that Harrison’s reassignment to the Kennbtiintenance Yard for part of 2010, discussed
below, affected his evaluation. Moreover, thaleation on its face does notlicate whether it
relates to his service #te yard, or at ETP, droth. Second, we reject Defendants’ implication
that Harrison’s 2011-2012 evaluation may notehbeen positive. As neither party has
submitted that evaluation, the record reflextly Harrison’s satisfactory performance through
mid-2011.



ETP, over his objection. (Defs.” $J] 22; Pl.’s SOF 1 9.) Haros was reassigned to work at
the Kennedy Maintenance Yard (“the Yard”), wiaée remained for approximately six months.
IDOT ultimately moved Harrison back to ETP, after his repeated requests. (Defs.” Resp. to
Pl.’s SOF § 11.) While these basic facts areejrthe parties dispute the circumstances giving
rise to Harrison’s transfer, theggee of his duties at the Yardydithe consequences of the move.

A. CircumstancesSurrounding Harrison’s Reassignment

In early 2010, IDOT “was aware that pemsel issues existed at ETP.” (Defs.” SOF
1 10.) IDOT does not identify what events léato this conclusion. Harrison, however, states
that in January 2010 he informed Makialek-Robinson—IDOT’s Employee Assistance
Program Manager—that he hedindt other ETP employees hadccilated a petition seeking his
removal. (Harrison Decl.  16.)

1. Malek-Robinson’sInvestigation

Whatever the cause, IDOT instructed MakRobinson to conduct anvestigation, called
an Employee Dynamics and Outcomes Assessntedgtermine the sources of discord at ETP.
(Defs.” SOF 1 11.) For henvestigation, Malek-Robinsonterviewed ETP employees and
essentially asked what they liked and disliked about theirjqefs.” SOF { 13.) According
to Defendants, though disputed by Harrison, Md®binson receivethore than 90 negative
comments about Harrison, more thaary other employee mentionedd.( 14.) The
interviewed, anonymous employees also gagative feedback about Anthony Dilacova and

Bob Duda, both white managers atFEWho were senido Harrison. Id. 11 14, 19-20.)

* Harrison objects to some of the detaitsl @haracterizations included in Defendants’
statements of fact describing Malek-Robins@assessment and report, but those objections are
largely immaterial for present purposes. (Pl.’s Resp. to Defs.” SOF {{ K&eP1,;'s SOF,

Ex. 4 (Harrison 1/20/10 email questioning thgaing investigation).) For example, although
Harrison challenges the purpose and scope ofKvREbinson’s investigation and the reliability
of her findings, he does not disptitet she conducted an assessment.
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Malek-Robinson prepared a report incorpm@ ETP employee comments, dated March 4, 2010.
(Id. 1 17;see id,. Ex. G (8/1/13 Decl. of Marie MateRobinson) 11 17-20 & Ex. 1 attached
thereto.)

IDOT asserts that, based on Malek-Robiris report, it decided to move Harrison,
Dilacova, and Duda out of ETP. (Defs.” SOF9)1The record shows that IDOT permanently
transferred Dilacova arlduda to other positiorts.(Defs.” SOF { 19; Defs.’ SOF, Ex. H
(11/14/13 Decl. of Steve Travia) 11 4s&eHarrison Decl.  25.)

On February 5, 2010, Harrison filed ateimal complaint against Malek-Robinson.
(SeeMalek-Robinson Decl. 1 23; DefSOF, Ex. N (2/5/10 Harran Internal Discr./Harassment
Compl.).) Harrison complained that he iaced to speak with Malek-Robinson without
representation and withounderstanding the purposther investigation(Defs.” SOF, Ex. N.)

He alleged that this questioning constituted ongdiarassment on the basis of his race, as well
as retaliation. 1(l.) Malek-Robinson has stated that she did not know about Harrison’s internal
complaint when she performed her assessment. (Malek-Robinson Decl. § 23.)

2. TheHate-BasedThreat

Around the same time as Malek-Robinsanigestigation, and approximately two weeks
before his transfer to the Yard, Harrison reed a phone call from Ellen Schanzle-Haskins,
IDOT’s Chief Counsel, and Elbert Simon, IDOThief of the Bureau of Civil Rights.

(Harrison Decl. § 19; Pl.’s SOF { 8.) In their conversation, Schanzle-Haskins informed Harrison
that one or more of his sulatinates had made a race-bageeat on his life, on Facebook.

(Harrison Decl. § 19; HarrisdDep. at 31-34, 38-39.) Schanzle-Kas told Harrison that

® Although Harrison implies that Dilacova and Dueguested or consented to their transfers,
there is no evidence to supptrat characterization.SeeHarrison Decl.  25.)

® Harrison has had internal and external complaifitsvil rights violatons against IDOT going
back to at least 2004. (Pl.’'s SOF 1 5.)



IDOT had contacted the Hate Cemdivision of the FBI to invéigate. (Harrison Decl. § 19;
Harrison Dep. at 31-41.) Simon and Schanzlekidaghen asked Harrison if he would be
willing to transfer to maintenance. gkHison Decl. § 19; Harrison Dep. at 33—8de alsdefs.’
SOF, Ex. K (7/19/13 Decl. of Ellen SchanzledKins) 1 3—6.) Harriaadeclined to do so
because he felt a maintenance position would wevtdss authority, he would lose money, and it
was unfair that he should move rather thaneheko threatened him. (Harrison Decl. § 20.)

Shortly thereafter, on appximately March 22, 2010, Gruth called Harrison and told
him that he was being transferred to the Yarareg} his wishes. (Hason Decl.  21; Harrison
Dep. at 33, 43—-44.) Grunloh did not provide Hsomn any concrete reason for the forced
transfer, other than “operational needs.” (HamiDecl. I 21.) It iandisputed that Grunloh
typically did not deal with indidual staffing and discipline ises at ETP. (Defs.” SOF { 84.)
Indeed, Grunloh testified that he made only such phone calls as Chief of Staff, and the only
call he ever made to a Lead/Lead about a rgas®nt was the call to Harrison. (Defs.” SOF,
Ex. B, Grunloh Dep. at 12 (stating that the ottel had been to ask the IDOT assistant
secretary for his resignation)Grunloh had never heard of Hawn until the Secretary of IDOT
asked him to place the call on March 22, 201@, @runloh did not know that Harrison is
African-American. [d. 1 85; Defs.” SOF, Ex. M (22/13 Decl. of William Grunloh) 11 3-7,
11.) According to his declaian, Grunloh also did not know m®nally about the “operational
needs” at the Yard. (DefsSOF Y 85-86; Grunloh Decl. {see alsdzrunloh Dep. at 8, 11—
15.)

Like Grunloh, Schanzle-Haskins also infaanHarrison, though aftéis move, that he
was reassigned because they needed help aatd. (Harrison Demat 41-42.) Yet Schanzle-

Haskins stated in a May 20, 2010ahto Harrison that “we transfred you . . . for your safety



due to the threats on yolifie that are part of aRBI hate crimes invéigation.” (Pl.’s SOF,
Ex. 3 (5/20/10 Schanzle-Haskins emaiHarrison, Grunloh, Simon and others) (further
stressing that he was not bejmgnished but that IDOT had anligiation to try and help him)’)

Soon after his transfer to the Yard, Harrison met with thieabBut the threat. (Pl.’s
Resp. to Defs.” SOF { 32; Harrison Dep. at 34—4hg FBI investigatar showed Harrison the
Facebook post that IDOT deemed to be threatgtout Harrison did not learn the identity or
race of the poster. (Pl.’s Resp. to De®OF | 32-33; Harrison Dep. at 35-36.) On or by
April 1, 2010, the FBI completed its investigatiand concluded that the threat was unfounded.
(Pl.’s SOF, Ex. 3 (Harrison’s responsest@0/10 Schanzle-Hims email).)

IDOT did not transfer Harrison back to ETRla conclusion of & FBI investigation.
Rather, after Harrison’s repeated requests, ID€aEsigned him to ETP after approximately six
months at the Yard. (Defs.” Resp.Rb’s SOF { 11; Harrison Decl. {1 23—88g¢ alsd’l.’s
SOF, Ex. 21 (assorted emails from Harrison esfjug to return to ETP and to be made whole
on missed overtime).) Harrison never receiveexianation of the “operational needs” that
allegedly necessitated his move te tard. (Harrison Decl.  26.)

B. Harrison’s Employment at the Yard

While working at the Yard, Harrison retaineid Lead/Lead title. (Bfs.” Resp. to Pl.’s
SOF 1 10; Harrison Dep. at 24.) Nonethelessjdh duties changed somewhat. While Harrison
continued to supervise employeestat Yard, for example, he supervised one lead worker rather
than three. (Harrison Dep. at 24.) Harrisated in his declaration that the lead worker

reported to the Yard Tech (or manager), rathan tHarrison. (HarrisoBecl. § 22.) The Yard

" Defendants’ argument that Schanzle-HaskMay 20, 2010 email is inadmissible hearsay
lacks merit. (Reply at 5.) The email, absitted by Harrison, is admissible as the statement of
a party opponent pursuant to Federal Rule afiéwe 801(d)(2). Inrgy event, the underlying

fact is also before us via Harrisgrdeclaration and gesition testimony.
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Tech gave Harrison assignments for each shifich he delegated to the lead worker and
highway maintainers. (Harrison Dep. at 25-3@3rrison did not handle scheduling at the Yard
and spent about one hour of each shift on paperwddkat(24—26.)

For the rest of his shift, Harrison wemit on assignment with the other maintenance
employees and performed tasks such asnguttees, cleaning sewers, picking up paper, and
dispersing homeless people from underpasddsat(23—-24, 28—-31.) Harrison did not patrol the
highways, as he did at ETP, because mainteramgdoyees are assigned particular tasks for the
shift and also because theck the proper equipmentld(at 26—-27.) Harrison drove a pickup
truck while in maintenance, which was not equipped with the lights necessary to make stops for
emergencies.ld. at 27-28.) Harrison tesed that he performed the same work as the Yard’s
highway maintainers.Id. at 30;see alsdHarrison Decl.  22.) He was not responsible for the
availability or functionality oequipment. (Harrison Dep. at 310Qn the whole, Harrison felt
that his duties at the Yard were menial arat the reassignment “was humiliating.” (Harrison
Decl. § 23see also id] 22 (“I went from saving lives tdeaning up trash on the side of the
road and it seemed like | was beingngshed for someone else’s racism.”).)

In addition to concerns about his duffésarrison complained to IDOT that he was
losing overtime income whilstationed at the Yart.(See, e.gPl.’'s SOF, Ex. 21.) By
March 26, 2010—at the very beging of his reassignment—Fka&son was inquiring about his

benefits during his temporary reassignment éYhrd, including overtime. (Pl.’s SOF, Ex. 21

8 Harrison also testified that ilsmmute was longer while he wexk at the Yard, that his shift
was undesirable, and that he wonélian clothes instead of a torm with a badge. (Harrison
Dep. at 51-54.) Harrison also repeatedly expreseacern that the trafer would affect his
retirement scale and delay his retirement date. (Pl.’'s SOF, Ex. 21.)

® Harrison apparently concedést his regular salary wanot negatively impacted by the
reassignment to the Yard. (Pl.’'s Resp. to DE8&F 1 26.) Indeed, the record demonstrates that
his salary increased in accordance with an apipléclabor contract. (Defs.” SOF, Ex. J (8/7/13
Decl. of Laura Siano) 1 3.)



(at IDOT 41, 3/26/10 emails to Robert Andersort)g filed a charge of discrimination with the
EEOC on March 29, 2010, alleging that his benefitshiesh reduced as a result of the transfer.
(Defs.” SOF, Ex. O.) About two months latbg emailed Schanzle-Hagskiabout the financial
strain on his family, explaininthat he was losing about $7000 a month in overtime that he
would have earned at ETP. (Pl.’s SOk, £1 (at IDOT 117, 5/20/10 email to Schanzle-
Haskins) (also asking to be reassigned to a locatioser to his home).) In an email to Simon
and others, dated June 4, 2010, Harrison regéridat he was losing $6000 to $7000 per month
in overtime. (Pl.’s SOF, Ex. 21 (at IDGMBO, 6/4/2010 email to Simon, Anderson, and Lance
Jones).) Two weeks later, Harrison again reqadsteeturn to ETP, to receive all of his missed
overtime pay, and to be reinstated vhik vehicle, office, and shift.Id.)

In response to Harrison’s complaints, ID@%ued Harrison payments for back wages,
representing the overtime he missed whiléhe Yard from March 26, 2010 through
September 2010. (Defs.” SOF § 27.) By the enthatfyear, IDOT paid Harrison a gross total
of $33,735.76 in unearned overtime compensatith; Pefs.” SOF, Ex. | (7/16/13 Decl. of
Holly Guppy) 11 3-6; Siano Decl. 1 4-7.) Hamigontends that this amount was less than it
should have been, based on hisxaalculations. (Harrison Ded 35; Harrison Dep. at 49-51.)
Harrison testified to a $15,000sdrepancy, (Harrison Dep. at 50t his calculations are not

part of the record’

19 Harrison argues that facts about his incoméendt the Yard aratielevant to the pending
motion, because these facts concern only damda@éss Resp. to Defs.” SOF 1 26—-27.) This
argument is misplaced, however. Changes teraployee’s income based on employer conduct
is relevant to evaluating whether that conducs weaterially adverse, an essential element of
Harrison’s discrimination claimsSee, e.g.Oest v. lllinois Dep’t of Corr.240 F.3d 605, 612-13
(7th Cir. 2001).



I. SUSPENSION BASED ON THE EVENTS OF AUGUST 21, 2011

Ultimately, Harrison returned to ETP in thdl faf 2010. His return appears to have been
uneventful until Sunday, August 21, 2011. At around noon that day, a semi-truck rolled over
southbound on the Dan Ryan Expressway, smathe already heavy traffic caused by the
Chicago Air and Water Show. (PIResp. to Defs.” SOF { 36.)

Harrison was the only Lead/Lead working at the time and was on the scene for at least
five hours, including after his shift endedd.({Y 37, 42.) Harrison was staffed with a number
of newer employees. As a result, he was bagplesuising them and peyeally handling tasks at
the scene, such as attempting to upright the traildr.{{ 38—39seeHarrison Dep. at 73-75.)
Harrison testified that heould not remove the trailer frothe roadway because of equipment
failures, because he did not know what was ingiddrailer, and because the load kept shifting.
(Pl’s Resp. to Defs.” SOf 39; Harrison Dep. at 73—-75, 78—-8@g alsd?l.’s SOF, Exs. 11-13
(co-worker statements about the Augekt 2011 events).) Around 5:00 p.m., Harrison
instructed police officers at the scene to tall private towing company, which would have
better equipment for that job. (Pl.’s RegpDefs.” SOF {{ 40-41; Harrison Dep. at 78-81.)
The parties dispute which lanes of traffic welesed during this incident, for how long, and
whether they could have been reopened sooisaeP(.’s Resp. to Defs.” SOF | 36, 43—-44,
48-52; Defs.” Resp. to Pl.’'s SOF 11 16-19, 28l)lanes of traffic were open again around
8:15 p.m. HeePl.’s SOF, Ex. 10 at 15 (8/21/11 OpsCGmmc’ns Ctr. Incident Report).)

IDOT management, including Bendants Travia and FulgerZiinvestigated the
handling of this August 21, 2011 traffic inciderfPl.’s Resp. to Defs.” SOF { 47.) IDOT

identified several problems with Hagan’s conduct and decisionmakingeg, e.g.Defs.” SOF,

L At the time, Travia was IDOT'’s Bureau Chi Traffic and Fulgenzi was the Personnel
Services Manager. (Pl.Resp. to Defs.” SOF Y 5-6.)
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Ex. D (11/15/13 Decl. of Giovanni Fulgenf§f 23-38.) IDOT chargeHarrison with poor
supervision, unprofessionabreduct, poor public image, and poor work performantg. {{ 31—
33;seeFulgenzi Decl., Ex. 4 (Stateent of Charges).) Harrison received a fifteen-day
suspension, which was later reduced to thrgs.déPl.’s Resp. to Defs.” SOF 1Y 54, 56;
Harrison Dep. at 83—-86.) IDOT also suspehtieo other employees, who work in the
Communications Center, foregh job performance on Augu2l, 2011. (Defs.” SOF | 60-61.)

Harrison objects to marof the facts asserted by f@adants—about the August 21, 2011
incident, about his performance, aboutadlkequacy and impartity of the ensuing
investigation, and about the individual defendamivolvement in thelecision to suspend him—
but we need not recount all thfese disputed facts. Morepartantly for present purposes,
Harrison contends that Defendsudunched their investigation and disciplined him despite never
having done so for white Lead/Leads in simgauations. (Harrison Decl.  31.)

Harrison states that, since he has workie TP, IDOT has neither investigated, nor
disciplined other Lead/Leads for their accider@nagement despite other partial or full lane
closures lasting five hours or mordd. (Y1 28, 31; Defs.” Resp. to Pl.'s SOF 1 23.) The record
includes IDOT Operations ar@ommunication Centdncident Reports documenting a total of
thirteen incidents #t involved lane clagres from December 14, 2007 through August 21, 2011.
(Pl’s SOF, Ex. 10.) These reports show thae closures occurredyt they do not indicate
whether any investigation or discipline followed for any ETP employiee) Karrison did not
identify any particular Lead/Leads workidgring these other lane closure incidéfts.

Nonetheless, Harrison claims that “no otivbite Lead/Lead in the history of [ETP] had

been subject to disciplinary hearings fay aeason whatsoever.” (Harrison Dep. at 98.)

2 The reports themselves do not consistentlytitleaither who was working or their role, and
Harrison has not explaindgkde notes in the reports
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Although Harrison acknowledged that he is mvolved in discipline for other Lead/Leads, he
testified that is aware that white Lead/Leadgehaot been punished based on his observations
over the years and on what he has heard around ETRat ©8-99.) Harrison identified five
white ETP employees, either Lead/Leads or lgatkers, who he asserts engaged in misconduct
and were not punishéd. (Id. at 87, 89-95; Harrison Decl. § 31.) Harrison stated that these
individuals: (1) dragged semikown the highway, causing damamefire; and/or (2) damaged
IDOT vehicles, such as the boom on a truck, sgitating expensive repairs. (Harrison Decl.
1 31; Harrison Dep. at 90-94.) Harrison did petsonally witness these events because the
other employees were not working on his shifiarrison Dep. at 93-95.) Harrison bases his
claim on what he heard from others at E&Rd he further testified that he knows these
employees were not disciplinéécause they told him sold(at 93-95.)
STANDARD OF REVIEW

Summary judgment is proper only when “thex@o genuine disputes to any material
fact and the movant entitled to judgment as a matter oivlaFed. R. Civ. P. 56(a). A genuine
issue for trial exists when “the evidence is stiwdt a reasonable jury could return a verdict for
the nonmoving party.”Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248, 106 S. Ct. 2505,
2510 (1986). This standard pés the initial burden on the moving party to identify those
portions of the record that “it believes demoat&rthe absence of a gemeiissue of material
fact.” Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S..@648, 2553 (1986) (internal

guotations omitted). Once the moving party meets this burden of production, the nonmoving

3 The five white, male ETP employees identiflgdHarrison as comparators are: Mark Jercha,
Mitchell English, Matt McKissick, Vince Serafinand Hal Hallahan. (Harrison Dep. at 90-94;
Harrison Decl. § 31.) Serafinnd English were lead workers.
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party “must go beyond the pleadings” and identifytipois of the record demonstrating that a
material fact is genuinely disputetll.; Fed. R. Civ. P. 56(c).

In deciding whether summary judgmenggropriate, we must accept the nonmoving
party’s evidence as true, and draw all reabbminferences in that party’s favoknderson477
U.S. at 255, 106 S. Ct. at 2513. In addition, §wapply the summary judgment standard with
special scrutiny to employment discrimination casdsch often turn on the issues of intent and
credibility.” Michas v. Health Cost Controls of Illinois, In€09 F.3d 687, 692 (7th Cir. 2000)
(citing Bellaver v. Quanex Corp200 F.3d 485, 491 (7th Cir. 20003ge Washington v.

Haupert 481 F.3d 543, 550 (7th Cir. 2007) (stressirgg the court cannot make credibility
determinations, weigh evidence, and either dvaveject inferences, #ie summary judgment
stage).

ANALYSIS

Harrison filed this lawsuit on July 27, 2010 tive midst of his reassignment to the Yard.
The operative complaint, filed September 17, 2@i8udes nine countsnd alleges that IDOT,
Grunloh, Travia, and Fulgenzi engaged in raseriinination and retaliation in violation of
federal law. $eeCompl. (Dkt. No. 106).) Generally speaking, the first fveeints challenge
Defendants’ decision to tempoitgireassign Harrison to the Ydrwhile the latter four counts
challenge the imposition of the suspension for allegedly mishandling the August 21, 2011
incident. (d. 1 42-89.) We turn now to the mewfsDefendants’ motion, which seeks
summary judgment on all counts, and we begth Harrison’s claimstemming from his 2010

temporary reassignment.
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CLAIMS BASED ON HARRISO N'S TRANSFER TO THE YARD

Harrison asserts several claims based smdassignment to the Yard for six months
in 2010. Counts | and Il allege that IDOT discmaiied against Harrison on the basis of his race
and retaliated against him, in violation of Tit{fl. Harrison brings Counts Il through V against
Grunloh, in his individual cagrity, for discrimination ancetaliation under §§ 1981 and 1983.

A. Harrison’s Title VII Race Discriminati on Claim, as against IDOT (Count 1)

Harrison utilizes both the direct and indirenethods for proving his discrimination claim
against IDOT in Count |See, e.gKampmier v. Emeritus Corp472 F.3d 930, 939 (7th Cir.
2007) (holding that a plaintiff can prove discrimination using thectlior indirect method). We
address each approach in turn.

I. Indirect Method

Under the indirect method, articulated firsMicDonnell Douglas Corporation v. Gregn
411 U.S. 792, 93 S. Ct. 1817 (1973), Harrisaurst establish a prima facie case of
discrimination. The prima facie @asequires proof that: (1) Harois is a member of a protected
class; (2) his job performance met his employkggtimate expectation$3) he suffered an
adverse employment action; and (4) at least anéasly-situated employee not in his protected
class was treated more favorabfee Naik v. Boehringéngelheim Pharm., In¢627 F.3d 596,
599-600 (7th Cir. 2010Martino v. MCI Comm’cn Servs., InG74 F.3d 447, 453 (7th Cir.
2009);Antonetti v. Abbott Labs563 F.3d 587, 591 (7th Cir. 2009)yninger v. New Venture
Gear, Inc, 361 F.3d 965, 978 (7th Cir. 2004). If therakents are established, discrimination is

inferred and the burden of production shitiDefendants to raise a legitimate,

14 Although Harrison also bringsrataliation claim in Count \against Grunloh under Title VII,
as well as under 8§ 1981, that claim cannot stan. well-settled thaTitle VII does not impose
individual liability on supervisory employeeSee, e.gWilliams v. Banning72 F.3d 552, 554—
55 (7th Cir. 1995).

14



nondiscriminatory reason for the adverse actidaik, 627 F.3d at 600Antonettj 563 F.3d at
591. Once a legitimate reason is offered, tifer@mce of discrimination disappears, and
Harrison must establish that the offered ogais a pretext for unlawful discriminatiomNaik,
627 F.3d at 600Antonettj 563 F.3d at 591. Here, there isqueestion that Harrison falls within
a protected class. We assume for pregargoses that Harrison was meeting IDOT’s
expectations and focus on the parties’ dispatexerning the third anad@rth elements of the
prima facie case.
a. AdverseAction

Courts have explained thite definition of adverse engyment action is “generous,”
but “is still subject tacertain limitations.”Johnson v. Cambridge Indus., In825 F.3d 892, 901
(7th Cir. 2003). “At the very least,” a pldiifi must show “some quantitative or qualitative
change in the terms or conditis of his employment thatsore than a mere subjective
preference.”ld.; see Herrnreiter v. Chi. Housing Autt315 F.3d 742, 744 (7th Cir. 2002).
Under Title VII, “an adverse employment actigra significant change in the claimant’s
employment status such as hiridgscharge, denial of promotion . or an action that causes a
substantial change in benefitsRhodes v. lllinois Dep’t of TransB59 F.3d 498, 504 (7th Cir.
2004);0est 240 F.3d at 612—-13. “[M]ere inconveniencenralteration of job responsibilities”
is insufficient to show adverse employmantion, but “reassignment to a position with
significantly different jolresponsibilities” can se to that levelRhodes359 F.3d at 504
(quotingCrady v. Liberty Nat'l Bank & Trust C0993 F.2d 132, 136 (7th Cir. 1993)).

Determining whether an employer’s conduct tibmes adverse employment action is a fact-

specific inquiry. Traylor v. Brown 295 F.3d 783, 788 (7th Cir. 2008)est 240 F.3d at 613.
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Defendants contend that Harrison’s tengpgreassignment to the Yard does not
constitute an adverse action because he rethisdile, performed substantially the same duties
at the Yard as he had at EEPd received the same pay and benefits. (Mem. at 4-5.) We agree
with Defendants that evidencbaut Harrison'’s title, pay, and bdite do not demonstrate that
he suffered an adverse employmaction. Indeed, it is undisputétht Harrison retained his job
title and that his base pay incsea while at the Yard. (Pl.Resp. to Defs. SOF { 26.) In
addition, although Harrison alleges that the ousgtbackpay he received for missed overtime
was deficient, he has not offérany evidence to support this chai For example, he has not
introduced his own backpay calculations, aladgbout overtime congmsation earned by ETP
Lead/Leads during that timeframe. Nor has Idamr raised a question of fact about IDOT’s
calculations with evidence of some flaw in tbemula used to set the backpay amount. He
testified that he did not know IDOT's fouta and that his calculations showed a $15,000
shortage in the compensation received. (HamrBep. at 49-51.) But a reasonable trier of fact
could not infer from this selfesving and uncorroborated testimaiwat Harrison lost wages as a
result of his reassignment to the Yard.

Nonetheless, Harrison argues that the chatagets job duties at thYard constituted an
adverse employment action. Defants assert that Harrisordsities did not change, as he
continued to supervise workers and clear weadobstructions. (Mem. at 4-5.) Based on our
review of the record, however, vagree with Harrison that a reasble jury could find that he
suffered an adverse action when transferrededrtird, even though it did not result in reduced
pay. Harrison stated that once he started at #nd, he realized that they did not previously
have a Lead/Lead simply because they did not need (Harrison Decl. 2.) He testified that

at ETP, he supervised three lead workers andtabdozen highway maintainers per shift. At
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the Yard, he supervised one leadrker, who in realityeported directly to the Yard Tech rather
than Harrison. I{l.; seeHarrison Dep. at 24-31.) The Yardchegave Harrison assignments for
the crew each day, whereas Hamgersonally determined assignments for his workers at ETP.
(Harrison Dep. at 11-12, 25-30.) Although Harrisdermtpent several hours each shift at ETP
on office work, including personnel tasks and oheplith upper management, he spent much
less time (at least 50% less) in the office atYlard. And at the Yard, Harrison did not handle
employee scheduling or coordinate spéprojects, as he did at ETHAd.(at 15-16, 24-26.)

In addition to these changeshis supervisory duties, Haros’'s day-to-day tasks at the
Yard differed from his routine at ETP.ItAough Harrison occasionally performed manual or
maintenance work at ETP, (Harrison Dep. at 16-48)primary duty was to patrol the highways
and oversee IDOT's response to acnideand incidentsn the highways,d. at 11-18).See
alsoJob Descr. at 1.) Yet at the Yard, Hayngerformed the same tasks as the highway
maintainers, such as cutting trees and ahepsewers. (Harrison Dep. at 23-24, 28-31.) The
record thus suggests that ID@@moved Harrison from the seemingly more urgent, more public
work performed by ETP and sent him to the Yaghinst his wishes, to work on mundane tasks.
Such a transfer could objectively represengaificant change in Harrison’s job conditiorSee
Tart v. lll. Power Cq.366 F.3d 461, 473—-76 (7th Cir. 200derrnreiter, 315 F.3d at 744-45
(describing the types of cases where a latesiakfer can constitute an adverse employment
action);Oest 240 F.3d at 612—-13 (noting that an advefrsnge “might be indicated by . . .
significantly diminished material sponsibilities”). We leave it tthe jury to determine whether
these changes to Harrison’s supervisory and dhities are “more than a mere inconvenience or

an alteration of job responsibilitiesQest 240 F.3d at 612 (internal quotation omitted).
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b. Similarly-Situated Comparators

We turn then to the fourth element oé thrima facie case, which requires Harrison to
demonstrate that at least one other similarlyaséd individual, outsidiis protected class, was
treated more favorablyNaik, 627 F.3d at 599-600. Coworkers aienilarly situated” if “the
putative similarly situated employees were directly comparable to the plaintiff in all material
respects.”Montgomery v. American Airlines, Iné26 F.3d 382, 395 (7th Cir. 2010) (internal
guotation omitted). As a matter of common seftbeés inquiry typically examines whether the
individuals dealt with the sanseipervisor, were subject to tkeme standards, or engaged in
similar conduct.” Larson v. Portage Twp. Sch. Caor@93 F. App’x 415, 419-20 (7th Cir. 2008);
see Dear v. Shinsels78 F.3d 605, 610 (7th Cir. 2009). A piafif must show that he and an
alleged comparator “engaged in similar cactduithout such different or mitigating
circumstances as would distinguish their cartdur the employer’s treatment of thenHanners
v. Trent 674 F.3d 683, 692—93 (7th Cir. 2012) (quotations omitssBBurks v. Wisconsin
Dept. of Transp.464 F.3d 744, 751 (7th Cir. 2004).

For his part, Harrison does not identifyyacomparators with respect to his race claim
based on his reassignment to the Yard. (Reddl.atHe does not claim, for example, that a
non-African-American employee was subjected mailsir threats but was notansferred out of
ETP. “Without such a point of comparisom@ jury could find that Harrison suffered
discriminatory treatmentBilal v. Rotec Indu¢.03 C 9220, 2006 WL 756066, at *3 (N.D. IIl.
Mar. 24, 2006)see Campbell v. Advest Hinsdale Hosp.526 F. App’x 650, 653 (7th Cir.
2013).

Considering this claim as framed by Dedants, Harrison also fails to identify any

comparable ETP employees who were treatéibmllowing Malek-Robinson’s assessment.
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(Resp. at 11.) Defendants contehdt Dilacova and Duda wesamilarly-situated to Harrison,
based on the amount of negative comments kRlgbinson received &m their co-workers
during the 2010 assessment. (Mem. at 6—7.) uhéssputed that IDOT permanently transferred
Dilacova and Duda out of ETP. (Defs.” SOF §1%he record thus indicates that Harrison was
treated the same, if nbetter, than two white managers wiaeere reassigned due to Malek-
Robinson’s findings. As such, the record doessupport an inference of discrimination, and
Harrison has failed to make out a prifaaie case using the indirect method.

. Direct Method

Under the direct method, Harrison may shavough either direct or circumstantial
evidence that his “employer’s decision to téke adverse job actiomas motivated by an
impermissible purpose, such as [his] racHdywood v. Lucent Techs., In823 F.3d 524, 529
(7th Cir. 2003)see Phelan v. Cook Ciy163 F.3d 773, 779-80 (7th Cir. 2006). Direct evidence
of discrimination is evidence that would shawlear acknowledgment of discriminatory intent
by the employer See, e.g., Davis v. Con-Way Transp. Cent. Express36®.F.3d 776, 783
(7th Cir. 2004) (explaining that direct evidenis an “outright admission by the decisionmaker
that the challenged action was undertaliecause of the [employee’s] race”).

As Defendants point out, Harrison concetihed IDOT never openly admitted that it
reassigned him to the Yard because of his réietem. at 3—4.) Contrary to Defendants’
contention, this lack of “smoking gun” evidendees not foreclose Hason’s claim. “Direct
proof of discrimination is not lited to near-admissions by the employer that its decisions were
based on a proscribed criterion” and masfude “circumstantial evidence which suggests

discrimination albeit through amger chain of inferencesl’uks v. Baxter Healthcare Cor7
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F.3d 1049, 1052 (7th Cir. 2006)asan v. Foley & Lardner LLP552 F.3d 520, 527 (7th Cir.
2009).

Thus, Harrison may succeed under theallineethod by presenting circumstantial
evidence that sets out a “conviimg mosaic of discrimination,Troupe v. May Dep’t Stores Co.
20 F.3d 734, 737 (7th Cir. 1994), from which a jury may reasonably infer intentional
discrimination. Luks 67 F.3d at 1053 (observing that evleevidence is not a “convincingly
rich mosaic . . . it is enough thidte circumstances give riseaageasonable argiraightforward
inference” of discrimination)see Silverman v. Board of Educ. of CBB7 F.3d 729, 733-34
(7th Cir. 2011)Sylvester v. SOS Children’s Vills. lll., Ind53 F.3d 900, 903-04 (7th Cir.
2006);Volovsek v. Wis. Dep’t éfgric., Trade & Cons. Prot344 F.3d 680, 689 (7th Cir. 2003).
In Volovsekthe Seventh Circuit reiterated that seaolcumstantial evidencipically includes:

(1) suspicious timing, ampuous statements, behavior towards other employees

and so on; (2) evidence, buabt necessarily rigorous statistical evidence, that

similarly situated employees were treawitferently; or (3) evidence that the
employee was [adequately performintje [job in question] and [yet was
disciplined,] and the employer’s reason fioe difference in treatment is a pretext

for discrimination.

Id. at 689-90 (citingroupe 20 F.3d at 736). These three ferof circumstantial evidence can
be used independently or in the aggregaterovide a basis for drawing an inference of
intentional discrimination."Troupe 20 F.3d at 736Coleman v. Donaho&67 F.3d 835, 860-62
(7th Cir. 2012)see Darchak v. City of Chi. Bd. of EQug80 F.3d 622, 632 (7th Cir. 2009)
(noting that the mosaic need ri# “rich and varied” so long as “what evidence there is adds up
to discriminatory intent”).

Harrison contends that IDOT’s decision tartsfer him to the Yard was based on his race

because it was based on a coworker’s racist th{@asp. at 10.) According to Harrison, IDOT

chose to punish him, the victim, instead of sigating and disciplining those who threatened
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him. (d.) Harrison argues that IDOT thus capitulatedhe racism he claims was prevalent at
ETP!® (Id.) For their part, Defendants insist that éwidence before us de@ot point directly
to any discriminatory intent on the part of IDO{Reply at 5-6.) We adkwledge that this case
presents a close call. Constrgithe facts and drawing all ressble inferences in Harrison’s
favor, as we must, we find that Harrison has ragsegdestion of fact @s IDOT’s motivations.
The circumstances surrounding IDOT’s demisias well as itsanflicting rationales,
could lead a jury to conclude thaitce was a factor here. Quitenply, there is a question of fact
as to why IDOT transferred Harrison to therdat all—was it becaesof his race, or the
perceived threat to his safety alone, or becafi$s¢alek-Robinson’s findings about morale at
ETP, or some combination of these factors? Why did IDOT force the reassignment, if Harrison
was unwilling to move despite his knowledgelwé threat? Why did IDOT enlist Grunloh to
make the call to Harrison, when he was notdgfty involved in such personnel matters and had
never heard of Harrison previouBhf IDOT based its decisionrgttly on the allegedly racist
threat to his safet} why did it not return him to ETP imediately upon the conclusion of the
FBI investigation? Why did it wait six monthduring which Harrison aaplained repeatedly
about his post at the Yard? And if IDOT basgsdlecision on low morale at ETP, as it claims,
why did it allow Harrison to return at all? @lwo conflicting and disgted rationales before
us—nboth with some support in the record—caaildw a jury to find IDOT’s explanation
pretextual. See Simple v. Walgreen C611 F.3d 668, 671 (7th Cir. 2007) (noting that “a

finding of pretext . . . can also bediependent evidence of discriminatiomppelbaum v.

> Harrison did not offer any caselaw in supporhisfposition, nor does he have a hostile work
environment claim.

' The record before us does not indicate tlesiitly or race of the individual who posted the
comment on Facebook. As far as we can tellpthst itself was fairly ambiguous. Nonetheless,
because IDOT perceived the comment as a deetidte-based threatorthy of calling the FBI
Hate Crimes division, we shall do the sam8eq|, e.g.Schanzle-Haskins Decl. 11 3—-4.)
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Milwaukee Metro. Sewerage DisB40 F.3d 573, 579 (7th Cir. 2003) (“One can reasonably infer
pretext from an employer’s shiftingy inconsistent explanations.”jroupe 20 F.3d at 736. In

light of these open and material questions, which touch on intent and credibility, we conclude
that this claim must be heard by a juiichas 209 F.3d at 692.

B. Harrison’s Title VII Retaliation Cl aim, as against IDOT (Count Il)

In Count Il, Harrison alleges that IDOT transferred him to the Yard in retaliation for his
numerous complaints about discrimination at ETRPResp. at 13-14.) plaintiff may prove
retaliation using either the dotor the indirect methodArgyropoulos v. City of Altqrb39 F.3d
724, 733 (7th Cir. 2008Metzger v. lll. State Polic&19 F.3d 677, 681 (7th Cir. 2008). Under
the direct method, at issue héte plaintiff “must present evider, direct or circumstantial,
showing that: (1) she engagedstatutorily protected activity; (2) she suffered a materially
adverse action; and (3) a causal cmtion exists between the twoArgyropoulos 539 F.3d at
733;Culver v. Gorman & C9416 F.3d 540, 545 (7th Cir. 2005). As previously discussed,
Harrison suffered a materially adverse actiorewheassigned to the Yard. Defendants do not
contend that Harrison did not engage in pr&ecictivity. We therefore focus on the third
element, which requires Harrison to show tlait for his protected activity, IDOT would not
have transferred him to the yardniv. of Texas Sw. Med. Ctr. v. Nassar U.S. —, 133 S. Ct.
2517, 2533 (2013}obgood v. Ill. Gaming Comm'731 F.3d 635, 643 (7th Cir. 2013).

In support of his clam, Harrison points te tiemporal proximity between his complaints

and his transfer to the Yard. (Resp. at 14.yridan briefly refers to several complaints he

" Harrison also alleges in Count Il that his 2@L$pension was retaliatory, but we will address
that claim later.

18 Based on Harrison’s brief, we assume thashmirsuing this clainusing the direct method
only, and we analyze it accordingly. (Respl&t14.) As Harrison has not identified any
similarly-situated comparators for this region claim, he could not withstand summary
judgment using the indirect method.

22



raised about discrimiti@an from 2004 to 2009.1qd.) The record shows that Harrison’s

February 5, 2010 internal complaint about MaledsRRson and her investigation is the protected
activity temporally closest to ¢htransfer decision, which apparently took place six weeks later
on March 22, 2010. (Defs.” SOF, Ex. N; Haam Decl. § 21; Harrison Dep. at 33, 43-44;
Grunloh Decl. 1 3; Grdah Dep. at 11.)

As Defendants point out, “spigious timing alone is almost always insufficient to
survive summary judgment.Leitgen v. Franciscan Skemp Healthcare, 1880 F.3d 668, 675
(7th Cir. 2011)Burks v. Wisconsin Dep’t Transg64 F.3d 744, 758-59 (7th Cir. 2000est
240 F.3d at 616. Unless the “adverse impact sdoethe heels’ of the protected activity,”
additional evidence beyond suspicious timintycally necessary for a factfinder to infer
retaliatory motive.Casna v. City of Loves Park74 F.3d 420, 427 (7th Cir. 2009) (leaving the
guestion of intent to the junyhere defendant reconemded plaintiff's ternmation the day after
she complained about disability discriminatiodndudermilk v. Best Pallet Ca636 F.3d 312,

315 (7th Cir. 2011) (leaving the question of intenthe jury where defedant fired plaintiff on

the spot as he presented a ragescribing alleged discriminatory treatment, and within about
three weeks of his first aagplaint of discrimination)see Colemar667 F.3d at 860—61.

Typically, such an inference is warrantedyoifi'no more than a few days” has elapsed
“between the protected activignd the adverse actionKidwell v. Eisenhauer679 F.3d 957,

966 (7th Cir. 2012)see Loving v. Lewb12 F. App’x 616, 619 (7th Cir. 2013). The Seventh
Circuit has previously held that intervals ofdiweeks and seven weeks are insufficient to raise
an inference of causatioKidwell, 679 F.3d at 967Argyropoulos 539 F.3d at 734. Consistent
with these authorities, Harrisantetaliation claim with respect tos reassignment cannot stand.

The six-week gap between his internal complanat kis transfer to the Yard is simply too long,
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without other supporting evidence, to permit ieeessary inference of retaliatory motive.
(Resp. at 14 (relying exclusiwebn temporal proximity tolew causal connection).)

Even with truly suspiciousming, a plaintiff must prove #t “the person who decided to
impose the adverse action knew of the protected condkadwell, 679 F.3d at 966 (internal
guotation omitted)Porter v. City of Chi.700 F.3d 944, 957-58 (7th Cir. 201Rgitgen 630
F.3d at 958. Here, Harrison does not articulatel the record does not reveal, whether
decisionmakers at IDOT knevbaut his internal complaint agst Malek-Robinson. Grunloh,
for example, testified that when he callgdrrison on March 22, 2010, laed not know anything
about Harrison, his history of protected activdy his lawsuit. (Grunloh Decl. 11 12-13.) The
record is silent about whaappened with Harrison’s compiaagainst Malek-Robinson, and
who knew about it. At this juncture, howevetisiHarrison's burden tprovide evidence of the
requisite causal connection, andhaes failed to do so. As a result, we grant summary judgment
in favor of Defendants on Harrison’s retaliationiol against IDOT based on his transfer to the
Yard.

C. Harrison’s Claims against Grunloh (Counts I11-V)

In Counts Ill and IV, Harrisn alleges that Grunloh, inshindividual capaity, violated
42 U.S.C. § 1981 by engaging in race discrimoraais well as retaliation. Count V alleges a
claim against Grunloh under 42 U.S.C. 8 1983 on the same facts but framed as a violation of the
Equal Protection Clausé. To analyze these claims, we use the principles applied to Title VII
claims. Humphries v. CBOCS West, Ind74 F.3d 387, 403—-04 (7th Cir. 200Wjilliams v.

Seniff 342 F.3d 774, 788 n.13 (7th Cir. 2003).

9 In addition, Harrison’s § 1983 claim provilthe enforcement mechanism for his § 1981
claims. Campbell v. Forest Pres. Dist. of Cook C#52 F.3d 665, 671 (7th Cir. 2014) (holding
that “§ 1983 remains the exclusive remedy falations of § 1981 committed by state actors”);
Bonner v. Village of Burnhami4 C 1881, 2014 WL 3882501, at *3 (N.D. Ill. Aug. 7, 2014).
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We briefly address Harrison’s § 1981 figti#on claim against Gmloh. As discussed
above, Harrison has failed to establish a caumahection between his protected activity and his
transfer, which took place six weeks later.atfdition, Harrison has not introduced any evidence
to suggest that Grunloh knewaut Harrison’s history of protesd activity prio to making the
March 22, 2010 phone call. Harrison pointetdence showing that Grunloh knew about the
hate crime investigation. (Pl.’s Ex. 3 (5/20/emails between Harriso@runloh, and others).)
But that evidence—as well as Grunloh’s antoverted depositiotestimony—demonstrates
that Grunloh did not learn such information uafier Harrison’s transfer. See id. Grunloh
Dep. at 14-19; Grunloh Decl. 1 5-14.) Accoglly, Grunloh cannot have acted with any
retaliatory motiveon March 22, 2010SeeKidwell, 679 F.3d at 96@orter, 700 F.3d at 957-58;
Leitgen 630 F.3d at 958.

As to the racial discrimination claimagst Grunloh, Harrison’s claim can withstand
summary judgment only if heises a question of fadbaut Grunloh’s knowledge of and
participation in the reassignment decisiddnder either § 1981 or § 1983, an individual
defendant can be liable “only if the supervisor causes or participagesonstitutional
deprivation.” Williams v. County of Col969 F. Supp. 2d 1068, 1082 (N.D. Ill. 2019e
Hildebrandt v. lllinois Dep’t of Natural Res347 F.3d 1014, 1039 (7th Cir. 2003). “Personal
involvement exists where the misconduct ‘occuhed direction or with [his] knowledge and
consent. That is, he must know about the conalndtfacilitate it, approve it, condone it, or turn
a blind eye.” Harris v. lllinois, 09 C 3071, 2014 WL 2766737, at *16 (N.D. Ill. June 18, 2014)
(quotingGentry v. Duckworth65 F.3d 555, 561 (7th Cir. 1991)ildebrandt 347 F.3d at 1039;
Williams, 969 F. Supp. 2d at 1082. Harrison musbanhtroduce evidare suggesting that

Grunloh acted “either intentionaltyr with deliberate indifference” ian effort to “single[] out a
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particular group for disparate treatment[JJabozny v. Podlesn92 F.3d 446, 454 (7th Cir.
1996);McPhaul v. Board of Comm’rs of Madison Ct326 F.3d 558, 564 (7th Cir. 2000)

Here, there is no evidence in the redardupport Harrison’s alm that Grunloh acted
either recklessly or intentionally in an effortdescriminate against him. First, there is no
evidence—discounting Harrison’s rank specolati-that Grunloh knew Harrison’s race at the
time he made the March 22, 2010 phone call. &ctintrary, Grunloh test#d that he did not
know at that time that Harrison is Africansrican. (Grunloh Dep. at 14-19; Grunloh Decl.
9 11.) This omission is fatal to Harrison’s claim.

Second, the record does mpatrmit any inference that Grunloh directed or condoned
Harrison’s transfer to the Yard. Grunloh was timldnake the phone call and order Harrison to
report to the Yard for work, btihere is no evidence that he wagolved in the decision to force
the transfer itself. (Grunloh Peat 11-14.) Grunloh testified, forample, that “[tjhe Secretary
asked me to make a phone call to Mr. Harrison and tell him that we were going to temporarily
reassign him for operational needsld. @t 12.) The record doest suggest that Grunloh was
involved in the decision-making process that tptace prior to his involvement. He was not
told why the transfer was necessary, or vihatYard’s operational needs might b&d. at 11—
18; Grunloh Decl. 1 3—11.) Neasonable jury could conclutteat Grunloh acted with the
requisite level of intent under these fatsSee McQueen v. City of GHI9 C 2048, 2014 WL
1715439, at *3 (N.D. Ill. Apr. 30, 2014) (holding tHalding an employee’s inquiries was not

sufficient to show personaivolvement in a 8 1983 actiorgee also Crowder v. LasB87 F.2d

20 To the extent Harrison contends that Gelmshould have taken soroerrective action once
he learned of the alleged discrimination, wid ¢hat neither the evidence before us, nor
precedent, supports such an argum&aeBurks v. Raemis¢t®b55 F.3d 592, 593-94 (7th Cir.
2009);Soderbeck v. Burnett Cty., Wig52 F.2d 285, 293 (7th Cir. 198®&)dogba v. Wisconsin
Dep’t of Justice13 C 573, 2014 WL 2109986, at *10 (E.D.sMMay 19, 2014) (“The failure to
take corrective action doest alone give rise to@aim under 88 1981 and 1983.”).
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996, 1005-06 (7th Cir. 1982). For these reasongjravat the motion as to Counts Il through V
and dismiss Defendant Grunloh.
. CLAIMS BASED ON HARRISON'’S 2011 SUSPENSION

We turn next to evaluate Harrison’s aai based on his suspension for the events of
August 21, 2011. In Count Il against IDOT, Harrisdkeges that his suspension was retaliatory
in violation of Title VII. In Counts VII and IX, lwught under 88 1981 and 1983, Harrison
alleges that Travia and Fulgenzi, respectively, retaliated against him in their individual
capacities. Counts VI and VIl inale racial discrimination claims against Travia and Fulgenzi,
also under 88 1981 and 1983.

A. Harrison’s Retaliation Claims (Counts I, VII, and 1X)

We begin with Harrison’s taliation claims. Harrison deenot specify whether he is
using the direct or indirect methdaljt we shall address each in turn.

I. Indirect Method

A plaintiff can successfully maintain a atafor retaliation undethe indirect method by
demonstrating that “after opposing the employdiseriminatory practice only he, and not any
similarly situated employee who did not cdaip of discrimination, was subjected to a
materially adverse action even though he pexrforming his job in a satisfactory manner.”
Humphries 474 F.3d at 404ee also Sylvestet53 F.3d at 90Z5tone v. City of Indianapolis
Pub. Util. Div, 281 F.3d 640, 644 (7th Cir. 2002). If an employee establishes a prima facie case
of retaliation under this mietd, “the burden shifts back to the employer to produce a non-
discriminatory reason for its action; if the emwyptr meets this burden the burden shifts back to
the employee to demonstrate thatpheffered reason is pretextualmrehein v. Health Care

Serv. Corp.546 F.3d 854, 859-60 (7th Cir. 2008gmanovich v. City of Indianapoli457 F.3d
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656, 663 (7th Cir. 2006). The parties do not disghbat Harrison’s suspension constitutes an
adverse action. As for the protected activityrridan relies on the filing of this lawsuit on

July 27, 2010. (Resp. at 14.) Although Defendaantgend that Harrison’s performance was not
satisfactory, we need not addgsehat element in light @iur ruling. Indeed, Harrison’s

retaliation claims fail because has not identified any similarlgtuated employees who did not
complain of discrimination and receivbdtter treatment under like circumstances.

In support of his claims, Harrison contertldat Travia and Fulgenzi mangled their
investigation and that Defendants flatly ignoexitdence that no other Lead/Lead had ever been
disciplined for conduct of similar seriousneg¢Resp. at 13—-14.) Setting aside Harrison’s
complaints about the investigation, whicle anmaterial, Harrison has not presented any
evidence that other Lead/Leads engaged in corducsimilar nature without being disciplined
by IDOT, Travia, or Fulgenzi. (Resp. at HF3;'s SOF |1 22-26.) Harrison’s own testimony to
that effect is vaguand self-serving. SeeHarrison Decl. § 28, 31.) He states, for example, that
although he has worked at ETP since 1986, White Lead/Lead had to go through a pre-
disciplinary hearing for anything” and they “negat in trouble for anything.” (Harrison Dep.
at 87; Harrison Decl. {1 28, 31.) He decldhed “IDOT has never disciplined, much less
investigated, an ETP Lead/Lead . . . supervi&im@§ workers at an accident scene.” (Harrison
Decl. § 31.) Yet he does not identify, by namethier detail, even one other Lead/Lead who
handled an incident similarlyet was not subjected to discipline. Harrison cannot defeat
summary judgment by relying on his nwelf-serving, unsupported commenSee Keri v.

Board of Tr. of Purdue Uniy458 F.3d 620, 628 (7th Cir. 2006) (“Conclusory allegations and
self-serving affidavits, if not supported by thesed, will not preclude summary judgment.”);

Gabrielle M. v. Park Forest-Chicago Heights Sch. Dist.,18% F.3d 817, 822 (7th Cir. 2003)
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(reiterating that “to withstand summgogdgment, the non-movant must allegpecificfacts
creating a genuine issue foiatrand may not rely on vaguegnclusory allegations”).

In support of his assertion, Harrison providegies of IncidenReports demonstrating
that other lane closures ocaenlron various dates from 2007dabgh 2011. (Pl.’s SOF, Ex. 10.)
While these reports show that similar types of lelosures occurred, thelo not readily identify
who was working or indicate wetther those individuals hadgayged in any prior protected
activity. Nor do the reports state whether IDi@Vestigated the inciaes or disciplined ETP
employees for their handling of those lane closurlel) Eor example, theeport concerning the
August 21, 2011 incident does not show IR T suspended Harrison and two other
employees, though we know that the investigatiod suspensions in fact occurre8ed idat
14-15.) The reports themselves simply doprovide the type of specific comparator
information that Harrison needs to make ostrima facie case. H#&on, moreover, did not
identify any particular Lead/Leads working durithgse other lane closuirecidents or describe
how they might be appropriate comparafors.

Harrison argues that other Lead/Leads dgddDOT equipment and caused fires on the
roadway, yet were neith@vestigated, nor punisk. (Pl.’s SOF { 25eeHarrison Decl. | 31,
Harrison Dep. at 90-96.) Harrisatentified five ETP employeeicluding three Lead/Leads
and two lead workers, who allegedly damati2@T vehicles over thgears and/or dragged

semis off the highway, resulting in fires. giison Decl. § 31; Harrison Dep. at 90-96.) There

%L In his deposition, Harrison named two lead workers—Brian Suchy and Sonny English—who
worked on August 21, 2011 but were not punish@Harrison Dep. at 80—-82, 89.) Harrison
pointed out that both Suchy and English failedetmove the trailer promptly but were not

subject to investigadn or discipline. Il. at 80—82.) Suchy and English were not Lead/Leads on
August 21, 2011. Lead workers are subordinateetd/Leads. (Defs.” SOF, Ex. L (8/7/13

Decl. of Michael Schivarelli) 1 5-7.) Although Haon did not argue this pdiin his brief, we
cannot conclude on the record before us $wathy and English were similarly-situated to
Harrison for either his @ or retaliation claims.
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are several reasons that this evidence is ribtisumt to show that tese individuals might be
similarly-situated to Harrison. First, Harrise testimony on this point constitutes hearsay.
(Harrison Dep. at 90-96, 99.) As he acknowkstion his deposition, Harrison has no personal
knowledge of these incidents. (Harrison De@3t96.) He testified #t he did not witness
these events but heard about them fagher, unidentified ETP employeedd.(at 93-94.) In
addition, he was not personally invell in any investigation resulty from these incidents, as he
was not responsible for disciplirg either other Lead/Leads or lead workers not on his shft. (
94-96, 99.) Accordingly, his testimony about the lack of disciplineaatsamunts to hearsay.

(Id.) See, e.gGunville v. Walker583 F.3d 979, 985-86 (7th Cir. 2009) (“A party may not rely
upon inadmissible hearsay to oppose a motiosdarmary judgment.”) Harrison cannot use
this information to prove the truth of the matter asserted, namely that others committed these acts
and were not disciplined.

Second, there is no evidencdliue record about any priprotected activity, or lack
thereof, by these five individuals. No reasoerghly could conclude that Harrison was treated
differently, because of his protected activityithout that point of comparisorBilal, 2006
WL 756066, at *3. Third, the evidence also doessngigest that the incidents he describes are
substantially similar to the incident orugust 21, 2011. The conduct he identifies does not
strike us as comparable to Harrison’s gdlé failures of August 21, 2011. Harrison, the
Lead/Lead in charge of the August 21, 2011 sibmawas charged with poor supervision of ETP
personnel, unprofessional conduct, poor public enagd poor work performance. (Fulgenzi
Decl., Ex. 4.) This conduct involved errors in supervisory judgment and allegedly exacerbated
the situation, resulting in greatinconvenience to ¢hpublic. Yet Harrison has not articulated

how the alleged behavior of the five other EGrRployees (damaging an IDOT vehicle, or
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improperly dragging a semi off the road) shoulddbemed comparable to his alleged conduct.
See Harper v. C.R. England, In687 F.3d 297, 309-10 (7th Cir. 2012) (explaining that
proffered comparators must have, among othag#) “engaged in similar conduct without such
differentiating or mitigating circumstances asul distinguish their conduct or the employer’s
treatment of them”)Hanners 674 F.3d at 692—93,omanovich457 F.3d at 666—67. Because
Harrison has not raised a questiorfaiit as to this necessary eksmhof his prima facie case, he
cannot proceed with these retaliaticlaims using the indirect meth&d.
. Direct Method

As mentioned earlier, to succeed on a retaheclaim using the direct method, Harrison
must show that he engaged in protected actithgt, he suffered an adee action, and that there
is a causal connection between the twogyropoulos 539 F.3d at 733 ulver, 416 F.3d at 545.
Harrison’s claim hinges on whether he has raiselle question of fact that, but for the filing
of the lawsuit, Defendants would not have suspended Nmssar — U.S. —, 133 S. Ct. at
2533.

To establish the causal connection, Hammi may rely on a “convincing mosaic of
circumstantial evidence” that would petran inference of retaliatory motiveColeman 667
F.3d at 860 (internal quotation omitted). As whiik discrimination claims, such circumstantial
evidence may include suspicious itiy, preferential treatment ofrsilarly-situated counterparts,
or evidence of pretextColeman 667 F.3d at 860/olovsek 344 F.3d at 689)archak 580 F.3d
at 632. As discussed above, Harrison has rugtaantiated his claim that similarly-situated

employees were treated better.

22 \We decline to continue through the remaining steps dfit@onnell Douglasramework. To
the extent that Harrison argues pretext, we egkithose same arguments when considering these
claims under the direct method.
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While he certainly contests thderlying reasons for his suspensidhiarrison relies on
temporal proximity to demonstrate but for causatible. points out that he “was in the middle of
a lawsuit against IDOT where he named Fulganz Travia as individual defendants.” (Resp.
at 14.) This timing argument fails, however, becaeséled the lawsuit more than a year before
this incident took place. Suehlong lapse in time is insuffient to warrant any inference of
retaliatory motive. Moreover, Hiason does not cite any caselaw to support the implication that
he should have been insulated from employseidiine during the pendency of his lawsuit (or
other protected activity). Quitbe contrary, employers are radiligated legally to delay or
withhold discipline when they feel it is wantad, just to break up temporal proximitgee, e.qg.
Bermudez v. TRC Holdings, In@638 F.3d 1176, 1179 (7th Cir. 1998) (“A charge of
discrimination does not require an employekéep a position vacamdefinitely.”); Jones v.

City of Elgin 96 C 6920, 1998 WL 259538, at *15-16 (N.D. lll. May 13, 1998) (“The City of
Elgin is entitled to take appropriate disciplg action without givingise to a retaliation

claim.”); Clay v. Interstate Nat'l Corp900 F. Supp. 981, 993-94 (N.D. Ill. 1995) (holding that
temporal proximity could not establish prime facie case where plaintiff filed a complaint shortly
before his employer was scheduleddwiew his probationary status).

Beyond timing, Harrison has failed to come fardwith any evidence that might permit
a reasonable jury torfd retaliation, or pretext. He poirttsno ambiguous comments or other

circumstantial evidence that might connect ilied of his lawsuit with his suspension more

23 As noted earlier, and in liglaf our ruling, we need not adglrs the many disputed facts about
the events of August 21, 2011 and IDOT’s investigation.

32



than a year laté. As a result, Harrison’s retaliati@faims based on his suspension—Counts I,
VII, and IX—are dismissed.

B. Harrison’s Race Claims, as againstravia and Fulgenzi (Counts VI, VIII)

Finally, we address Harrisontd&aims against Travia and Fulgenzi for race discrimination
under § 1981 and § 1983.Harrison has not indicated whether he proceeds under the indirect or
direct method, so again veball address both briefly.

For the same reasons discussed inilddtave, Harrison cannot withstand summary
judgment using the indirect method on this claidarrison plainly falls within a protected class
and suffered an adverse employment actBuat Harrison has not identified any non-African-
American similarly-situated ETP employees thate treated more ¥arably under comparable
circumstances. Neither Harrison’s self-segvtestimony, nor the Incident Reports, constitute
specific, admissible evidence of appropriate comioas. As noted earlier, for example, the
Incident Reports do not providketail about the alleged compamat, such as their races or
whether Defendants investigateddisciplined them for their rogein the other lane closures.
Without addressing Harrison’s disputed work parfance, we conclude that he has failed to
make out a prima facie case of distnation under the indirect method.

As for the direct method, Harrison has otiered relevant déect or circumstantial
evidence sufficient to allow an inference a€ial discrimination on the part of Travia and
Fulgenzi. He has not introduced any evicenf ambiguous or questionable commeisse,

e.g, Coleman 667 F.3d at 8607olovsek 344 F.3d at 68Parchak 580 F.3d at 632. As

%4 The affirmative action information offered biarrison would not suppofis retaliation claim,

as it does not concern the treatment of employees who have engaged in protected activity. We
address that evidence in aliscussion of Harrison’s 8 19&hd § 1983 race claims, below.

%> Harrison has not asserted a race discrion claim against IDOT based on his 2011
suspension.
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previously discussed, Harrison has not raisedestn of fact either as to the timing of the
suspension imposed by Travia and Fulgenzi do asmilarly-situated comparators.

In support of his claims, Harrison assers fbOT knew that itvas suspending African-
American employees at a far greater rate thiaite employees, yet Travia and Fulgenzi did
nothing to remedy this situatiorfResp. at 13.) Harrison poiritsIDOT’s Affirmative Action
Plans (“Plans”) for several recent years, whebhbw that IDOT considered the suspension of
African-American males, including highway maiintrs, to be a problem area. (Pl.’'s SOF,
Ex.19at5h, 7, 21, 23, 35, 37, 50, 52, 59, 61.) The Mkraction items, suchs monitoring lay-
offs and developing plans for the Bureau of CRijhts to be notified of all disciplinary actions
against African-American male employeekl.)( The Plans assign responsibility for those
action items to Labor Relations an@ tBureau Chief of Civil Rights.ld.) Harrison also points
to IDOT’s EEO/AA Program Quarterly Reviesgports (“Reviews”), in which IDOT
acknowledges that discipling an ongoing issue.S¢e, e.g.Pl.’s SOF, Ex. 20 at 34 (8/29/11
Review).) The Review dated August 29, 2011 eicmple, states that African-American
employees make up 4% of the service maimeaataff but receive 25% of the suspensions
imposed. Id.)

Harrison argues that the Plans and Resishow that Travia and Fulgenzi were
obligated, but failed, to take action to ensure thstipline they imposedas not discriminatory.
(Resp. at 13.) Neither these documents, norgberd on the whole, suppdtfarrison’s theory.
The Plans and Reviews offer general affirmatiegon and statistical information, but they do
not permit any inference of discriminatory motiwe the part of Travia and Fulgenzi personally,
as necessary for these clain®ee, e.gHildebrandt 347 F.3d at 103%entry, 65 F.3d at 561.

Travia testified, for example, that he was aatare that IDOT appeared to be disciplining
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African-American highway maintaingiat a greater rate than themite counterparts. (Defs.’
SOF, Ex. E, Travia Dep. at 22—2%e also idat 60—61 (“I'm not aware that there’'s any
discriminatory practice going on.”). And whillee Plans identify action items, it assigns
responsibility for those items to Labor Relati@ml the Bureau Chief of Civil Rights—not to
either Travia or Fulgenzi.SgePl.’s SOF, Ex. 19 at 5, 7, 21, 23, 35, 37, 50, 52, 59, 61.)
Furthermore, the Plans and Reviews do not imposéter disciplinary procedures. They do not
require Defendants to pursue, or refrain frongcsiic discipline in speci€ instances. Because
the Plans did not require Travia or Fulgenziake any particular aoh, no reasonable jury
could infer, as Harrison suggesdtsat their alleged failure texecute those institutional goals
reveals a discriminatory motive. In shdiarrison has not connected these materials to
Defendants’ conduct with respect to his 2011 suspension.

Even if the Plans and Reviews related tavia, Fulgenzi, theimvestigation, or their
decision to suspend Harrison, these materialsresufficient to wamnt any inference of
discrimination. See Titus v. Ill. Dep’t of Transl1 C 944, 2014 WL 625700, at *5 (N.D. IlI.
Feb. 18, 2014) (holding that phaiff could not defeat samary judgment on his race
discrimination claim by relying solely on simillpOT plans and statists}. “Standing alone,
statistics cannot establish a caséndividual disparate treatmentBanthia v. Roche
Diagnostics Ops., Inc205 F. App’x 571, 574 (7th Cir. 2012) (quotiRtair v. E.J. Brach &
Sons 105 F.3d 343, 349 (7th Cir. 1997Radue v. Kimberly-Clark Corp219 F.3d 612, 615
(7th Cir. 2000) (explaining that statistics ¢ahow a relationship between an employer’s
decisions and the affected employees’ traits™they do not show causation”). A party cannot
withstand summary judgment by relying excledyon statistics, without offering additional

evidence and without accounting fawndiscriminatory explanation&ummery v. lllinois Bell

35



Tel. Co, 250 F.3d 553, 559 (7th Cir. 200Bell v. Environmental Prot. Agenc®32 F.3d 546,
552-53 (7th Cir. 2000) (stating thetatistical eiddence may be probative when paired “with
other evidence of disparate treatmendge Mason v. Boarf Tr. of Univ. of Ill, 830 F. Supp.
2d 532, 544 (C.D. lll. 2011). Here, Harrison Inas$ provided other admissible evidence, beyond
the Plans and Reviews, from which a jury migifiér a discriminatorynotive on the part of
Travia and Fulgenzi. Accordingly, we grdi¢fendants’ motion as to Counts VI and VIII.
CONCLUSION

For the reasons discussed above, Defendaragon for summary judgment is granted as
to Counts Il through 1X. We relatedly dismidsfendants Grunloh, Travia, and Fulgenzi from
this action. Only Count | assed against IDOT, alleging racgscrimination in violation of

Title VII, remains pending for trial. It is so ordered.

j@g o E Cofer
Marvin E. Aspen [

UnitedStateDistrict Judge

Dated: November 12, 2014
Chicagolllinois
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