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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
RHONDA EZELL, et al., )
)
Plaintiffs, )
V. ) 10C 5135
)
CITY OF CHICAGO, ) Judge Virginia M. Kendall
)
Defendant. )
)

MEMORANDUM OPINION AND ORDER

Chicago residents Rhonda Ezell, Joseph Brown, and William Hespen, along with
organizationsAction Target, Inc., Second Amendment Foundation, Inc., and the lllinois State
Rifle Association brought this action against the City of Chicago, alleging thabus
regulations within the Municipal Code of Chicago (“MCC”) regarding firing rafagdities are
unconstitutional. The Plaintiffs claim that the challenged regulations burdenrsth#aition of a
range and therefore violate their Second Amendment right to acquire andim@iatiiency in
the use of firearms$See Ezell v. City of Chicagébl F.3d 684, 704 (7th Cir. 2011) (“The right to
possess firearms for protection implies a corresponding right to acquire aridimproficiency
in their use; the core right wouldn’'t mean much without the training and practice tkatitma

effective.”). The Plaintiffs specifically challenge eleven remaining reguigtigenerally falling

! A number of the Plaintiffs’ claims were mooted by @ig/’s amendments to its regulations, including the
June 25, 2014 passage of the Authorizing Amendment of MuhiCipde Titles 2, 4, 8, 13, 15, and 17 Concerning
Sale and Transfer of Firearn®eeDkt. 278;see also lllinois Ass’n of Firearms Retailers v. City of Chic&fi F.
Supp.2d 928, 947 (N.D. 112014) (holding City’'s banning of gun sales and transfers unconstitutiofdig
Plaintiffs’ claims regarding MCC 88-251-030(f) (“deleterious impact” standard for denying firing range
application); 820-100(a) (ban on firearm sales at ranges):9&3190(c)(2)(d) (hazardous storage facility
requirement); 136-1200(b)(2) (smooth yet also sound absorbing construction requiremer@g-1200(b)(7)
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into three categories: (1) zoning restrictions; (2) construction requiremamd (3) business
operations. The Plaintiffs maintain that each challenged regulation isstitcbonal by itself,
but alternatively argue that the cumulative effect of the regulations creaedaatoban on
firing ranges within the City. Additionally, the Plaintiffs allege that the reguliatio
unconstitutionally infringe upon their First Amendment right to free speech. Boiesphave
moved for summary judgment. For the following reasons, the Plaintiffs’ Motion fiomuy
Judgment (Dkt. 230) is granted in part and denied in part and the City’s Motion for Summary
Judgment (Dkt. 222) is granted in part and denied in part. The City’s Motion to Dismiss Cla
as Moot (Dkt. 269) istself dismissed as moot pursuant to the parties’ joint statement regarding
remaining claims (Dkt. 278).
FACTS

A. Parties

Rhonda Ezell, Joseph Brown, and William Hespen are Chicago residentsvaviio
access to a firing range within the city. (Def. 56.1 St. 18] BIl. 56.1 St. 1 1, 2, 4). Action
Target designs, builds, and furnishes firing ranges throughout the United StateS6(D&t.
4). The Second Amendment Foundation and the lllinois Rifle Association are nonprofit
organizations that advocate for Second Amendment rights and the members of thetangsiniza
are firearms enthusiasts. (Def. 56.1 St. {ff).5The lllinois Rifle Association is interested in
bringing a mobile firing range to Chicago; however, it is concerned with thentwstate of
regulations and has yet to determine what a range in Chicago woulda:o$tl. 6.1 St. 1 5).

After the Seventh Cireuconcluded that the Plaintiffs had a strong likelihood of success

on their claim that a blanket ban on firing ranges within the City was unconstituseratzell

(sloped floor requirement); 136-1220(b) and (c) (“wet cleaning” requirement); and51-170(b) (ammunition
retention requirement) are no longer at issue.



v. City of Chicagp651 F.3d 684 (7th Cir. 2011), the City enacted a comprehensivetoggula
scheme encompassing licensing provisions, construction requirements, environmental
regulations, and zoning restrictions for firing ranges on July 6, 2011. (Def. 56.1 St. { 9). The
regulations were amended on September 8, 2011, January 17, 2013, September 11, 2013, and
June 25, 2014.d.; see alsdDkt. 278). While short of a complete ban on ranges, the Plaintiffs
challenge the constitutionality of a number of the City’s regulations.

B. Zoning Restrictions

Under MCC § 17-5-0207, firing ranges mayyohe located in a manufacturing district as
a special use. (Def. 56.1 St. T § 12, 16). The special use process requires a public heeging bef
the City’s Zoning Board of Appeals to determine whether the use should be allowédbgD
St. § 16; PI. 56.5t. 1 75). Section 19-0120 further provides that shooting ranges may not be
located within 100 feet of another shooting range; 500 feet of any residential zastingy; chr
500 feet of any prexisting school, dagare facility, place of worship, preses licensed for the
retail sale of liquor, children’s activities facility, library, museum, or Itatp(ld.). Of the
32,000 acres zoned for business, commercial, and manufacturing uses, 3,386 acres of property
meet the requirements of Sections5t207 and 17-9-0120. (Def. 56.1 St.  14).

Patti Scudiero, the City’'s Zoning Administrator, testified that the City imposesgo
restrictions because the transportation and use of guns and ammunition could have aonimpact
the health, safety, and welfaréindividuals surrounding a gun range. (Def. 56.1 St.  16). As a
result, the City considers firing ranges to be “high impact,” and resgictinge locales to
manufacturing districts offers “a distance away from the residential comnsunitieost areasf
the city.” (d.). The parties do not dispute that leamhtaminated air released outside a firing

range and left unmanaged can contaminate waterways and pose hazards to ffeppdadfe is



located in a populated area. (Def. 56.1 St.  20; Dkt. 227, EXN&4)nst. for Occ. Health and
Safety (“NIOSH”) Alert Apr. 2009 at 15). Accordingly, the parties agreat ranges are
compatible with industrial use, but the Plaintiffs maintain that ranges are alsatddmpvith
commercial use. (Def. 56.1 St. 1 19; PI. Resp. 1 19). Plaintiffs’ experts LameKrand Jack
Giordano testified that they are aware of other jurisdictions whergesaare considered a
commercial use and generally placed in commercial zones where there is @il 56.1
St. 11 33, 57).

Scudiero further testified that because the movement of guns and ammunitios areate
potential for criminal activity, the restrictions are intended to keep amynal activity away
from residential areas or areas where large assemblipsopfe gather. (Def. 56.1 St. { 17).
Sergeant Kevin Johnson of the Chicago Police Department testified that thecerebeieapons
and ammunition inherently endangers public safety. (Def. 56.1 St. § 18). SplgcifloAhson
testified that firing rangeprovide criminals with an opportunity to steal firearms and the zoning
requirements reduce the chance that any crime associated with a range would irepaceath
(Def. 56.1 St. § 18). However, both Scudiero and Johnson testified that they had 0o data
empirical evidence that such a criminal impact would occur or that placingge eacertain
distance away from any other use would affect any secondary effects. (Pl. 56.16SDK{.

227, Ex. 21, Johnson Dep. at 169). Johnson further testifiedalthaugh the governmental
purpose for disallowing firing ranges within 500 feet of a residential zone ig mabety and
that the safety issue is heightened in residential areas, any risk istdegaage’s existence and
is the same regardless of widhe range is located. (Pl. 56.1 St. 72; Johnson Dep. at8)46
Similarly, Kramer is unaware of any location where crime increased as a rethdtanfdition of

a gun range. (Pl. 56.1 St. 1 42). Richard Pearson, the Executive Director ointhie Rifle



Association, testified that he is unaware of any other range in the cthetiyas to comply with
similar zoning requirements. (Pl. 56.1 St. { 6).

From July 6, 2011 to October 5, 2012, the Zoning Administration fielded approximately
three to fourinquiries regarding opening a firing range at specific addresses. (PIl. 5.5t
The Zoning Administration denied all the requests because the addressesitivrenot in
manufacturing districts or were located within 500 feet of a restricted(&tga.

C. Construction Requirements

Range designers, including Kramer, consult the National Rifle AssociathdRA(")
Source Book and NIOSH guidelines for information on construction. (Def. 56.1 St.  29; PI. 56.1
St. 11 27, 45). Firing ranges carry with them the risk for contact with lead, fumésandis
ricocheting bullets. (Def. 56.1 St.  23). Among other things, these safety conakmdinng
range construction significantly more expensive than typical constructieh. §6.1 St. § 24).
Indoar ranges can be particularly costlid.J. Although ranges are inherently expensive, one of
Action Target’s managers, Christopher Hart, guessed that opening a range go®uoodd cost
two to three times more than elsewhere, partially due to a numbtiex Giity’s regulations. (Hart
Dep. at 164).

1. Ballistic-Proof Walls and Doors

Section 1206-1160 of the MCC requires a firing range to be constructed with materials
sufficient to stop all bullets or projectiles from penetrating beyond the eng]asciuding the
walls, floor, ceiling, and doors. (Def. 56.1 St. § 27). The only exception to the regnotrenthe
rear wall, which need only be constructed of materials capable of stopgngctichet or

fragment of a bullet from penetrating the walld.. According to Robert Fahlstrom, the



Manager of Regulatory Review in the City’s Department of Buildingsptbeision’s purpose is
to reduce the risk of injury to individuals congregating near a firing rabgé. $6.1 St. 1 28).

The NRA Source Boolstates that indoor ranges must be “built of impenetrable walls,
floor, and ceiling.” (Def. 56.1 St. § 30; Dkt. 227, Ex. 23, NRA Source Book3&2). Hart
admitted that all ranges should have ballistic walls and it is not uncommon for theatketo
have “some kind of ballistic controls,” although many do ntd.)( The Plaintiffs estimate the
cost of an armored door to be $7,000 to $10,000 and making the rear wall ballistic around $200
per linear foot of length in an existing building. (Def. 56.1 St. | 32; PI. 56.1 St. § 35).

2. Separate Ventilation Systems

Section 1296-1210(d) provides that “[w]here a shooting range facility contains multiple
shooting ranges, each shooting range shall be provided with a separate ventilation astd exha
system.” (Def. 56.1 St. § 33). The stated purpose behind the provision is to minimize the
potential lead exposure at firing ranges as much as possible. (Def. 56.1 St.  34)O8Bie NI
maintains that “[v]entilation is the most important engineering control for proteeti@inst
primary lead exposure in indoor firing ranges.” Additionally, the New JerseycHtilmployees
Occupational Safety and Health Act requires that each range have its own vansystem.

(Def. 56.1 St. § 35). The Plaintiffs estimate the co$tan additional ventilation system to be
between $65,000 and $75,000. (Def. 56.1 St. § 37).
3. Interlocked Ventilation Systems

Section 1396-1210(e) requires a range’s supply and exhaust systems to be electrically
interlocked so both systems turn on at the same time. (Def. 56.1 St. § 38). Failurat® opér
systems simultaneously increases the risk of toxic fumes within the rangbedbityts purpose

behind the provision is to eliminate this possibility. (Def. 56.1 St. I 39). Interlockingvthe



systems is standard practice in the industry. (Def. 56.1 St. § 40). Both the NIOSH alaivthe
Jersey Act mandate the interlocking of supply and exhaust fan systems. (
4. Sound Limit

Section 1396-1200(b)(2) limits the maximum noise emanating from the range facility to
55 decibels when measured 100 feet or further from the range, or 70 decibels when measured 10
feet or further from the source. (Def. 56.1 St. § 47). The noise limitations for amgssig the
City, including ranges, apply onlyetween 8:00 p.m. and 8:00 a.nd.;(Def. Resp. Mem. at 9).
If a shooting range is only open between 9:00 a.m. and 8:00 p.m., the noise ordinance does not
apply. (Pl. St. Add’l Facts  69). Additionally, noise restrictions on businesses, inctadipes
in manufacturing districts only apply if the noise spills into areas contgyioothe district. Pkt.
228, Ex. 38, Schnoes Dep. at-23). Kevin Schnoes, a former Assistant Commissioner of the
City’s Department of Public Health, testified that the psmn is meant to prevent Chicago
residents from being disturbed by noise that is outside their control. (Def. 56.1 3t.Thd38
NRA Source Book states that existing laws commonly specify sound levels fioulsartand
uses. (Def. 56.1 St. § 48). Jaclofdano, a shooting range safety and health specialist, testified
that it is unlikely that any sound emanating from a propeelsigned range would exceed the
limit proposed in the regulation. (Def. 56.1 St. § 49; Dkt. 226, Ex. 16, Giordano Dep. at 204).

5. Promulgation of Rules by Commissioner

Section 134-260(b) provides that “[tjhe commissioner [of the Department of Health] is
authorized to promulgate rules and regulations for the cleaning of, sound and iragurdtol
at, and discharge of particulate matter and waste from shooting ranges and shooting range
facilities.” (Def. 56.1 St. 1 59). The Plaintiffs concede that gun ranges ginéy hiegulated

because of the potentially dangerous activity conducted, and Giordano #gaéesbmeone



should have the authority to establish new rules to address unforeseen health and safet
concerns. (Def. 56.1 St. 11 60, 62).

D. Business Operations

The City enacted a variety of ordinances directed at regulating the operhorange
because the manner in which a range is operated has “a very dramatic effect” on its overall
safety. (Def. 56.1 St. § 63; Giordano Dep. at 52). Because even a properhedasigge can
become a health or safety hazard if operated improperly, the NRA statéf]thag range
safety implies ... strict regulations on use coupled with strict enforceméoht. NRA Source
Book at I-4).

1. Age Requirement

Under section 451-100(d), “[n]Jo person under the age of 18 shall be permitted in the
shooting range facility.” (Def. 56.1 St.  64). The City’s offered purposentde¢he provision is
to protect the safety of minors. (Def. 56.1 St. § 65). Although ranges commonly prbhdrirc
under age six from visiting, Julianne Versnel of the Second Amendment Foundatfu tdeit
she is unaware of any other range in the country prohibiting those under the age edreight
(Def. 56.1 St. 1 66, PI. 56.1 St. 1 18).

2. Hours of Operation

Section 4151090 permits ranges to operate only between the hours of 9:00 a.m. and
8:00 p.m. (Def. 56.1 St. § 68). Rosemary Krimbel, the Commissioner of the Department of
Business Affairs and Consumer Protection, testified that the hours ordinarstatésl to the
impact of ranges on communities, neighborhoods, and public health and safetyalstile
reducing the number of hours that the Chicago Police Department would be callech¢e.a ra

(Def. 56.1 St. 1 69). Krimbel testified that because crime i€ rfreguent at night and guns are



often involved in crimes, the provision lessens any rigk). (However, Krimbel also testified
that although she based her opinion on her experience in licensing, any cimpaat is
entirely speculative. (Pl. 56.1 SY. 60; Dkt. 228, Ex. 39, Krimbel Dep. at 147). Krimbel
additionally stated that she is unaware of any negative impact from ranggspen past 8:00
p.m. in any other city. (Krimbel Dep. at 149).

The City limits the hours of operation on businesses aside from ranges, ngcludi
sidewalk cafes and outdoor patios, mobile food establishments, and liquor establisibaénts. (
56.1 St. | 69). Pearson testified that he is aware of other ranges that sjeilatehours to
those in the provision. (Def. 56.1 St. § 70). Hart testified that although he has casidmse
ranges operate outside thie provision’s mandated hours, public ranges are typically open from
9:00 a.m. to 9:00 p.m. (PI. 56.1 St. 7 10; Def. 56.1 St. § 70).

3. Range Master Presence

Sectin 4-151-100(b) requires a range master to be present during all operating hours of a
range. (Def. 56.1 St. 1 82). A range master is responsible for insuring adhiteralhcegulations
and the safety within the ranged.]. Hespen testified that “someta® people don't read [the
rules]” at firing ranges, while Hart testified that supervision by a qualifiegeranaster is
essential to minimize any risk of danger. (Def. 56.1 St. | 83). The Plaintiffe #uat the City
properly requires a range masteridgrperiods of live fire; they only object to requiring a range
master’s presence when there is no live fire. (Def. 56.1 St. | 84; PI. 56.1 St. { 30).

4. Firearm Owners Identification (“FOID”) Card Requirement
Section 4151-030(b)(6) requires all rangamployees to have FOID cards. (Pl. 56.1 St.

59). The regulation mandates that any employee, whether he or she handles, fineak®s



retail, or is a janitor, must have a FOID card. (Krimbel Dep. &4 Only lllinois residents are
eligible for the Site’s FOID card.

LEGAL STANDARD

Summary judgment is appropriate only if “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BéthviR”
Civ. P. 56(a);Thayer v. Chiczewskv05 F.3d 237, 246 (7th Cir. 2012). Summary judgment is
particularly appropriate in this case because the disputed facts are nmiicaile facts,” or
“simply the facts of the particular case.” Fed. R. Evid. 201(a) Advisory CoswistiNote.
Instead, the parties dispute the facts and data justifying the City’s Mah{Code ordinances.
These “legislative facts” are facts “which have relevance to ... the lawmakingsgro.. in the
enactment of a legislative bodyid. “Only adjudicative facts are determinadtrials, and only
legislative facts are relevant to the constitutionality of the [Chicago] guri IMeore v.
Madigan 702 F.3d 933, 942 (7th Cir. 2012). Accordingly, “the constitutionality of the
challenged statutory provisions does not present factiedtigns for determination in a trial.”
Id.

DISCUSSION

The Plaintiffs mount a facial attack on each of the City’s regulations listedeabo
generally contending that none of the ordinances can survive heightened constitutidimgl. sc
SeeDkt. 232, Pl. Mem. at 10. In response, the City moves for summary judgment as well, and
asks the Court to hold the ordinances to intermediate scr&@enkt. 223, Def. Mem. at 9. The
parties do not dispute that the Second Amendment historically protected the ngaintain
proficiency in the use of firearms, and for good reason. The Seventh Circuit hady alre

concluded during the course of this case that the core right “to possess fireaprnstdction

10



implies a corresponding right to acquire and maintain pesfay in their use.Ezell 651 F.3d at
704. So although the parties agree that the activity at issue falls withioojppe af the Second
Amendment, they differ on the level of constitutional scrutiny to be applied. Bn&if®$ want
this Court to applyhe same level of scrutiny the Seventh Circuit used originally to each of the
newly challenged ordinance®esid.at 708 (severe burden on the core Second Amendment right
of armed seHldefense requires extremely strong pudliierest justification and &lose fit
between the government’s means and its end), while the City urges the Cawatmioesthe
regulations through an intermediate scrutiny lens because they no longé&utast outright
ban on firing rangesSee id.(laws that merely regulate rather than restrict may be more easily
justified). Before addressing these arguments and selecting the agi@apaindard of review,
the Court first lays out the general analytical framework applied to Secomehdment
challenges.
|. Second Amendment Andytical Framework

The Supreme Court recognized the right to keep and bear arms fdefszife under the
Second Amendment iDistrict of Columbia v. Heller554 U.S. 570 (2008). The Supreme Court
extended that protection against state and local govetrninfengement through the Fourteenth
Amendment.McDonald v. City of Chicago561 U.S. 742, 130 S. Ct. 3020 (2010). The issue
presented here is whether a number of City ordinances that restrict anderelgutado not
categorically ban, the operation afirig ranges within the City conflict with the Plaintiffs’
Second Amendmenmights.

The framework for analyzing a Second Amendment challenge i$otaioFirst, a district
court must make a threshold inquiry into whether the restricted activity iscf@otéy the

Second Amendment. If so, the Court must then determine the level of scrutinyblepla the

11



prohibition. Ezell 651 F.3d at 7003. Here, the first step is not in dispute: the Second
Amendment’s core right to bear arms for stdfense carrgewith it an important corollary right
to maintain proficiency in the use of those firearms. Proceeding to the next st€outtienust
examine the strength of the City’s justifications for regulating that activityviajuating the
regulations the City & chosen to enact and the publnefits ends it seeks to achiele. at
703. The Seventh Circuit instructed, using First Amendment jurisprudence as an apropriat
analoguesee Heller554 U.S. at 582yicDonald 130 S. Ct. at 3045, that this meams inquiry
is a sliding scale and not fixed or static:
First, a severe burden on the core Second Amendment right of armddfsale
will require an extremely strong publicterest justification and a close fit
between the government's means and its eedoi®l, laws restricting activity
lying closer to the margins of the Second Amendment right, laws that merely
regulate rather than restrict, and modest burdens on the right may be mgre easil
justified. How much more easily depends on the relative severity of the burden
and its proximity to the core of the right.
Ezell 651 F.3d at 708. Of utmost importance in this inquiry is the fact that no matter twbere
burden or challenged ordinance falls on the spectrum, the scrutiny to be apphealys siticter
than rational basis revieBee Heller554 U.S. at 628 n.27 (“If all that was required to overcome
the right to keep and bear arms was a rational basis, the Second Amendment would be redundant
with the separate constitutional prohibitions on irrational laws, and would have bt gffe
Ezell 651 F.3d at 701 (“[T]he Court specifically excluded ratidradis review.”)see also, e.g.,
lllinois Ass’'n of Firearms Retailers v. City of Chica@61 F. Supp.2d 928, 934 (N.D. Ill. 2014).
The breadth and burden of a challenged restriction is not only based on what activity i
affected, but also who is affecte@ompare Moore 702 F.3d at 940 (State held to a higher

standard where curtailment of gun rights affected the entirealashng adult population of

lllinois); with United States v. William$16 F.3d 685, 692 (7th Cir. 2010) (intermediate scrutiny

12



applied to Second Amendment challenge to provision of statute criminalizing possession of
firearm by convicted felonand United States \Gkoien 614 F.3d 638, 641 (7th Cir. 2010)
(intermediate scrutiny applied to Second Amendment challenge of law regtgatinownership

from domestic violence misdemeanants). Accordingly, laws that affectategmroportion of

the population or those dh affect lawabiding citizens will be more closely scrutinizegee

Ezell 651 F.3d at 708 (“Here ... the plaintiise the ‘lawabiding, responsible citizens’ whose
Second Amendment rights are entitled to full solicitude uhkidder”).

This, then, is th framework that the Seventh Circuit has crafted for Second Amendment
litigation. For each challenged MCC ordinance, the City must proffer srffi@vidence to
justify the ordinance’s burden on Second Amendment rights. In this reednanalysis, the
guantity and persuasiveness of the evidence required to justify each ordinaiesedegpending
on how much the ordinance affects the Second Amendment right and on whose riglotst aff
The greater the population it affects or the heavier the burden ongtiie the stricter the
scrutiny. If the City fails to sufficiently justify an ordinance, the padlice is unconstitutional.

II. Analysis

As a preliminary matter, the City makes much of the Plaintiffs’ alleged lack of
individualized evidence demonstrating a severe burden on their Second Amendment rights
caused by the challenged ordinances. Accepting this proposition would impropetlyhshif
burden of proof in this case. The Plaintiffs have challenged the various ordinances facéseir
not merely as applied in their particular circumstances. In a facial waiestal challenge,
individual application facts do not mattdtzell 651 F.3d at 697. Because standing is not
disputed, the Plaintiffs’ personal situation is irrelevéeht?It is enough that ‘[w]e have only the

[statute] itself’ and the ‘statement of basis and purpose that accompaniedritdgation.’ ”1d.
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(citing Reno v. Flores507, U.S. 292, 3601 (1993)). In facial constitutional challenges, the
alleged constitutinal violations are found in the terms of the ordinances, not their application.
See Ezell651 F.3d at 6989 (“That is, the City Council violated the Second Amendment when

it made this law; its very existence stands as a fixed harm to every Chicageaoisdd S
Amendment right to maintain proficiency in firearm use by training at a rand®ith this in

mind, the Court turns to each of the challenged ordinances. Because some of the provisions
entail a greater burden on Second Amendment rights than others, this Court will not apply a
uniform level of scrutiny across the board.

A. Zoning Restrictions: MCC 88 17-5-0207 and 17-9-0120

The Plaintiffs challenge MCC § 150207, which permits firing ranges to be located
only in manufacturing districts with speciae approval, and MCC § -BZ0120, which requires
firing ranges to be located at least 500 feet from residential zones, schoeatsyeldgcilities,
places of worship, museums, libraries, or hospitals, and 100 feet from any otherdingeg r
Before emharking on a review of the City’s justifications for its zoning restrictions,Gbart
must determine the appropriate level of scrutiny to apply to each ordinance.

Without conceding its appropriateness, the City argues for the application ofddiaten
scrutiny, citingSkoien 614 F.3d at 641, rather than the “close fit” required by the Seventh
Circuit. See Ezel651 F.3d at 708. The City contends that because it has repealed its blanket ban
on firing ranges within the city, any alleged burden on tlent#fs is lessened, and strict
scrutiny is inapplicable. Although the City no longer enforces a universabtdiring ranges,
the individuals affected by the current regime are still “the entirealaiding adult population of
[Chicago].” See Mooreg702 F.3d at 940. Given who is impacted by the current MCC ordinances,

intermediate scrutiny may still be insufficient depending on the severity ehttreachment.
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With regard to the other variable on the sliding scale, the scope of the rigtieaffe
although the zoning ordinances no longer exile firing ranges to outside of City lineysstill
severely limit locations where firing ranges can be located. SectieB<D2@7 and 1-0-0120,
taken in tandem, allow for the placement of a firing range mmagmately 10.6% of the 32,000
acres currently zoned for business, commercial, and manufacturing uses. Def. 584; Seff
Mem. at 12. Put differently, the City still bans firing ranges from ned% 8f the land zoned
for business, commercial, and manufacturing uses. Although the amount of acretaddeavai
standing alone, is largely irrelevant, zoning schemes must provide a “reasopadiginity” to
conduct the protected activit$iee North Ave. Novelties, Inc. v. City of Chica@@® F.3d 441,

445 (7th Cir. 1996) (analyzing zoning challenge within First Amendment context)ng@hter
citation and quotations omitted). Here, from July 6, 2011 to October 5, 2012, the City’s Zoning
Administration fielded approximately three to four inquiries regardipgning a firing range at
specific addresses. Pl. 56.1 St. § 77. All were denied for failing to comply with thagzoni
ordinancesld. So even though the zoning ordinances do not categorically ban firing ranges from
the City, the restrictions taken togetlage still closer to a “serious encroachment on the right to
maintain proficiency in firearm use” than to a “law that merely regulate[s]” Seaamendment
activity. Ezell 651 F.3d at 708. Accordingly, to carry its burden, the City must establish
somethig near a “close fit" between the zoning restrictions and the actual public istérest
serves, and prove that the public’s interests are strong enough to justify a slbstanti
“encumbrance on individual Second Amendment rights.at 708-09.

Here, theCity fails to justify its ordinance restricting firing ranges to manufactu
districts only. Patti Scudiero testified that the manufacturing district ordinena@posed

primarily to avoid two secondary effects associated with the health, safdtgeaeral welfare
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of Chicago residents. Def. 56.1 St. | 16. Specifically, the City’'s bases fortijeganges to
manufacturing districts are that (1) firing ranges attract thieves wanting kdirgteans; and (2)
leadcontaminated air released outside a firing range and left unmanaged can mat@ami
waterways and pose hazards to people if the range is located in a populated area. Def%6.1 St
17, 20. While these are undoubtedly important governmental intesesisUnited States v.
Salerng 481 U.S. 739, 748 (1987) (government has obvious significant interest in protecting the
safety of its citizens), the City has not sufficiently substantiatedramection between these
interests and the ordinance.

Kevin Johnson of the Chicago Police Departmeritfiied that the presence of weapons
and ammunition inherently endangers public safety; however, both he and Scudieredathaitt
they had no data or empirical evidence that any criminal impact would occuw theegresence
of a firing range or that mvould be lessened by placing ranges in manufacturing districts. PlI.
56.1 St. 1 76; Johnson Dep. at 169. Neither Scudiero nor anyone from her department researched
zoning ordinances on firing ranges in other cities. Pl. 56.1 St.  76. And although the City
provided a list of sixteen instances of thefts from gun stores and firing ranogesl dhe country
since 2010, it provided no rationale tending to demonstrate that placement within a
manufacturing district would preclude theft or reduce criminal impaef. B6.1 St. | 78.
Additionally, plaintiffs’ expert Lorin Kramer testified that he was unawafeany location
throughout the country where crime increased as a result of a gun range in a thaat. |Bta
56.1 St.  42. The City’'s general proposition that firing ranges may pose a danger does not
justify restricting ranges only to manufacturing districts without evideratestich a restriction

would lessen that danger.
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Regarding the City’s issues with the environmental effects of rahgasgh lead redue
disbursement, fires, or explosions, it produced no evidence to establish thaarthesalistic
concerns. Of course, lembntaminated air emanating from a firing range would be an
environmental hazard, but the City needed to supply actual, rediablence that showed such a
hazard is a legitimate problerSee City of Los Angeles v. Alameda Books, 58 U.S. 425,
438 (2002) (in First Amendment context, municipality defending zoning restrictiond ool
“get away with shoddy data or reasoniigne municipality’s evidence must fairly support the
municipality’s rationale for its ordinance.”). Because the City failegptovide [the Court] with
more than merely a rational basis for believing” that its restriction limiting firimges to
manufactiring districts is “justified by an increase in public safety,” it does not saimaview.
See Moorg702 F.3d at 942.

The Plaintiffs maintain that firing ranges are entirely compatible with comaheanes
as well as manufacturing districts, and iotf&laintiffs’ experts Kramer and Jack Giordano both
testified that they are aware of other jurisdictions where ranges are cedsadeommercial use
and generally placed in commercial zones where there is retait.tlaff 56.1 St. 1 33, 57.
Becausethe Cityfailed to present sufficient evidence that firing ranges are uniquékdsto
manufacturing districts, the current incantation of the zoning ordinance is not suppotted b
record and section 17-5-207 is unconstitutional.

However, because section-270120, standing alone, is significantly less burdensome
than section 1-b-0207, it survives this Court’s review. The provision, which requires firing
ranges to be at least 500 feet away from areas such as residential zonictg, distrools, day
care facilities, places of worship, premises licensed for the retailofdiguor, children’s

activities facilities, libraries, museums, or hospitals is substantially similar to a diérdding
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the carrying of firearms in sensitive places such asasshand government buildingsSee
Heller, 554 at 62627 (opinion did not cast doubt on “longstanding prohibitions on the carrying
of firearms in sensitive places’§ee also, e.g, lllinois Ass’n of Firearms Retaile®61 F.
Supp.2d at 947 (although flat ban on gun sales was held unconstitutional, “nothing in [the]
opinion prevents the City from considering other regulations”). Here, secti®r0120 places a
meaningfully lesser burden on the exercise of the Plaintiffs’ rights totaiva proficiency in e
use of their firearms than section-30207, and is accordingly more easily justifi€te Ezell
651 F.3d at 708ee also Moorer702 F.3d at 940 (“In contrast, when a state bans guns merely in
particular places, such as public schools, a person can preserve an undiminishedsetiht o
defense by not entering those places; since that’'s a lesser burden etldeasatt need to prove
SO strong a need.”). Because this provision seeks to protect the same impontesisitisted
above and is less burdensome on individual Second Amendment rights, there need not be a
perfect fit between the City's means and its ends. Furthermore, enfoitcemsection 10-
0120 does not strip the Plaintiffs of reasonable locations to operate a firieg3apeg.g.,Ben’s
Bar, Inc. v. Vill. of SomerseB16 F.3d 702, 727 (7th Cir. 2003) (in First Amendment analogue,
Constitution requires “reasonable opportunity” to disseminate speech at (@steenal citation
and quotation marks omitted). Therefore, the City’s regulation requiring rangesidoabed at
least 500 feet away from residential zoning districts, schoolscalay facilities, places of
museums, or hodpls is constitutional.

B. Construction Requirements

The Plaintiffs challenge a number of the City’s regulations concerning aotstr

standards for firing ranges: MCC §-28-1160 (mandating a range be totally enclosed by
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penetratiomproof materialsand that a rear wall be able to stop a ricochet of a bullet from
penetrating beyond the wall); MCC §-28-1210(d) (requiring that where a facility contains
multiple firing ranges, each range must be provided with a separate ventilatioxrente
system; MCC 8§ 1396-1210(e) (supply and exhaust systems must be electrically interlocked to
turn on each system at the same time); MCC 898-3200(b)(2) (limiting the maximum noise
emanating from a range facility to 55 decibels when measured from a distab@@ feet or
more of from the source, or 70 decibels when measured from a distance of 10 feet oomore fr
the source); and MCC 8§ #4:260(b) (authorizing the relevant commissioner to promulgate rules
and regulations for the cleaning of, sound and airrobat, and discharge of particulate matter
and waste from ranges). The Plaintiffs attack these provisions because dlgeympose
additional starup or operational costs.

The City’s construction standards do not restrict any Second Amendment activity
whatsoever. Instead, they are laws that “merely regulate” the constructivm@franges, and
subsequently, create only a minor encumbrance on individual Second Amendmentorights t
maintain proficiency in the use of firearmSee Ezell 651 F.3d at 708 [dws that merely
regulate rather than restrict, and modest burdens on the right may be maorgustgéd”).
Because the City’s construction requirements restrict no Second Amendmeity aotl place
only a minor burden on the construction of a ratigey are more readily justifietd. Although
the Plaintiffs are still the “lavabiding, responsible citizens” entitled to full Second Amendment
rights, because the construction regulations do not come close to implicatingehef toeir
rights, internediate scrutiny is appropriat8ee id(“the [City] must show at least that the statute
directly advances a substantial governmental interest and that the measurenisodaaiveve

that interest”). The City satisfies intermediate scrutiny if its “legigé conclusion was
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reasonable and supported by substantial evidence in the reSeedTurner Broad. Sys., Inc. v.
F.C.C, 520 U.S. 180, 211 (1997). Substantial evidence is found not only in the form of hard
data.See Lorillard Tobacco Co. v. Reill$33 U.S. 525, 555 (2001) (holding that challenged
ordinances can be justified based on history, consensus, and simple common sense).

The City fares better in justifying its construction requirements forgfiranges not only
because they impose a substantially lesser burden on individual Second Amendmeridutights
also because the rationales for the requirements are significantly sdppyrtiee record. The
universal purpose behind the City’s challenged construction regulations isute #ms safetyfo
individuals within a range facility or congregated around a faclige Salerno481 U.S. at 748
(interest in protecting the safety of citizens is substantial). The recstifieg the City’s means
of attaining this interest.

1. Section 13-96-1160faBallistic-Proof Walls and Doors

Section 13296-1160 of the MCC requires a firing range to be constructed with materials
sufficient to stop all bullets or projectiles from penetrating beyond the eneJasaluding the
walls, floor, ceiling, and doors. The only exception to the requirement is the réamiah
need only be constructed of materials capable of stopping the ricochet or frazjnachtllet
from penetrating the wall. The Plaintiffs object to these requirements, glldghthey impose
thousands of dollars in additional costs unnecessatrily.

While there is no dispute that the regulations increase costs, any burden is gulpyporte
the record. The NRA Swce Book, an undisputed guide for firing range construction, states that
“indoor ranges must be ... built of impenetrable walls, floor, and ceiling.” NRA 8dwok at
I-3-22. Additionally, Christopher Hart admitted that all ranges should have ballistis ard

that it is not uncommon for the rear wall of a range to have “some kind of ballistic edntrol
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Dkt. 233, Ex. 5, Hart Dep. at &3. Although Hart additionally testified that many ranges do not
utilize a ballistic rear wall, the City researched the isand reasonably concluded that
impenetrable walls and doors most effectively protected the safety of pmdplde, but near,
the range. The Court does not secguéss this decisiokee Turner Broagd520 U.S. at 195 (as
long as predictions reflect “reasonable inference based on substantial eVidegmegrnment’s
predictions about the effect of a gun regulation is entitled to significantedel. Section 13
96-1160(a) is sufficiently supported and therefore constitutional.

2. Section 13-96-1210(d Separate Ventilation Systems

Section 1296-1210(d) provides that “[w]here a shooting range facility contains multiple
shooting ranges, each shooting range shall be provided with a separate ventilation astd exha
system.” The stated purpose behind havision is to minimize the potential lead exposure at
firing ranges as much as possible. Def. 56.1 St. { 34. The Plaintiffs contend thaebeca
ventilation takes up a sizable portion of construction costs, requiring multiple ventggstems
in a fecility with multiple ranges could make a facility unaffordable.

The Plaintiffs’ objection is again belied by the record. The parties agreexihasure to
lead is one of the most significant hazards in an indoor firing range and thatQisHNlas
stata that “ventilation is the most important engineering control” against lead expdH@SH
Alert Apr. 2009 at 13. The National Institute of Building Sciences has simgadgsed that “the
supply and exhaust system is critical to the operation of an indoor range and theohealt
building inhabitants.” Dkt. 227, Ex. 29, Whole Building Design Guide at 1. Additionally, the
New Jersey Public Employees Occupational Safety and Health Act reduaitesath range have
its own ventilation systemSeeDkt. 228, Ex. 34, N.J.A.C. § 12:1405(e). Hart even told a

potential customer that “it is good to have a separate [ventilation] systemadbrrange bay.”
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Def. 56.1 St. § 36. The City has therefore presented a plethora of evidence deémgribga
importance of separate ventilation systems. Because health organizatddnduwstry guidelines
support the City’s legitimate concern of lead exposure in an indoor firmgesaection 1-96-
1210(d) is supported by substantial evidence and is therefore constitutional.

3. Section 13-96-1210(e): Interlocked Ventilation Systems

Section 1396-1210(e) requires a range’s supply and exhaust systems to be electrically
interlocked so both systems turn on at the same time. Failsentdtaneously opate both
systemsincreaes the risk of toxic fumes within the range, and the City's purpose behind the
provision is to eliminate this possibility. Def. 56.1 St. § 39. The Plaintiffs obgjec¢duiring
interlocking supply and exhaust systems, alleging that linking the systeald tmarden the
power grid and potentially cause a grid failure.

To the extent that a power failure could theoretically impinge any individuain8ec
Amendment rights, any burden is thoroughly justified by the City’s evidence. Thenalat
Institute of Bulding Sciences states that “supply and exhaust fans must have control interlocks t
ensure simultaneous operation.” Whole Building Design Guide at 1. Similarly, the é\sey J
Public Employees Occupational Safety and Health Act requires a firing rangetgation
systems to be interlocked, “thereby eliminating an error in turning one systeand not the
other.” N.J.A.C. 8§ 12:108.5(f). In fact, Kramer's expert report stated that interlocking is
standard practice in the industry. Dkt. 226, Ex. KiEsmerOne Report at 8. Both logic and data
support the City's decision to require interlocking ventilation systems in indoog fieinges.

Accordingly, the regulation is justified.
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4. Section 13-96-1200(b)(2): Sound Limit

Section 1396-1200(b)(2) limitsthe maximum noise emanating from the range facility to
55 decibels when measured 100 feet or further from the range, or 70 decibels when measured 10
feet or further from the source. The Plaintiffs object to the ordinancéetause it creates a
burden onthe construction of a range, but because it allegedly singles out firing rasdges
only business subject to a noise restriction in Chicago prior to 8:00 p.m. and the only business
subject to a noise regulation in améacturing district. Pl. Mem. atl#12. But the ordinance
states that “the noise emanating from the shooting range to areas outsitdlediwegsrange
facility is subject to Chapter-82” of the MCC. Section-82-150 provides that noise limitations
apply only between 8:00 p.m. and 8:00 a.m., while secti@2-B70(h) explicitly states that
sound limits apply to businesses found in manufacturing districts only if the noigls bleside
the manufacturing boundary. Additionally, the City unequivocally agreed that the noise
regulation does not apply to ranges before 8:00 feeDef. Mem. at 22. Because the sound
ordinance leaves no room for confusion in concluding that firing ranges are not uniquely subjec
to a noise regulation that other businesses are not, the Plaintiffs’ objectiontiessi@nd the
ordinance is upheld.

5. Section 11-4-260(b): Promulgation of Rules by Commissioner

Section 134-260(b) provides that “[tjhe commissioner [of the Department of Health] is
authorized to promulgate rules and regulations for the cleaning of, sound and iragurdtol
at, and discharge of particulate matter and waste from shooting ranges and shooting range
facilities.” The Plaintiffs argue that the ordinance impermissibly burd@mge owners because
these issues are already the subjediedéral regulations and the City could potentially make

contradictory rules. However, the Plaintiffs concede that their objection is hyipatrend that
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the provision does not impact the design, construction, or installation of a range nGiDela
at178-79; Hart Dep. at 76. Giordano also acknowledged that someone should have the authority
to establish new rules to address unforeseen health and safety concerns. GiopdatdlBe

The City was entitled to agree. Because the ordinance is drawn &veathe City’s important
interest in addressing future public health or environmental concerns as Seyitagioes not
violate the Plaintiffs’ Second Amendment rights.

All the information above leads to the conclusion that the City reasonably detdrm
that the construction standards were necessary based on substantialeevittenfact that the
Plaintiffs disagree with the City’'s rationales or offer different opinidoes not diminish the
City’s reliance on evidence in promulgating its constructiegquirementsSee Turner Broadl.

520 U.S. at 211 (“the possibility of drawing two inconsistent conclusions from the evidence”
does not prevent a finding from being supported by substantial evidence). The City's
construction regulations are reasonablewdr#o directly advance its interest in protecting the
safety of its citizens, and substantiated by evidence. Accordingly, they watliyesarvive
review.

C. Business Operations

The Plaintiffs oppose a number of the City’'s ordinances regulating the¢o-dimy
business operations of firing ranges: MCC -854-100(d) (requiring range patrons to be 18
years or older); MCC §-451-090 (hours of operation limit); MCC §¥51-100(b) (requiring
range master to be present during all operating hoans);MCC 88 4151-100(g)(1), 4-151-
030(b)(6) and 4151-040(d)(FOID card requirements). As with the construction requirements,
the City’'s provisions affecting the business operations of ranges do not regtmmt the

Plaintiffs’ protected interest in maintainingoficiency in the use of firearms or their core right
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to armed sellefense. The provisions regarding age requirements, FOID card requirements,
hours of operation, and range master presence are laws that “merely repelatédits of firing
ranges and pkce, at most, a minor burden on the Second Amendment rights of the “the entire
law-abiding adult population of [Chicagolsee Moorge702 F.3d at 940. Because the laws do not
involve the “central selflefense components of the right,” they are subjecihtermediate
scrutiny.See Eze|l651 F.3d at 708.

1. Section 4-151100(d): Age Requirement

Under section 451-100(d), “[n]Jo person under the age of 18 shall be permitted in the
shooting range facility.” The City’s purpose behind the provision is atept minors from the
potential dangers of lead exposure and firearm accidents. The safety of munmtsubtedly an
important governmental interessee Brown v. Entm’t Merchs. Ass’hi31 S. Ct. 2729, 2767
(2011) (Supreme Court has consistently recagmhiza compelling interest in protecting the
physical and psychological welkeing of minors.”) (internal citation and quotation marks
omitted). Without disputing the City’'s interest, the Plaintiffs offer two argusagainst the
ordinance: (1) range owners will lose business if minors are not allowed in a radd@) @n
behalf of the minors themselves, the City cannot justify the exclusion.

The Plaintiffs’ argument that barring minors from ranges would negatively tmpac
profitability fails because any minute burden is justified by the City's rdBenéor the
provision. Hart admitted that the ordinance does not impact Action Target'stntelmiilding a
gun range in Chicago. Hart Dep. at 50. The parties do not dispute that rangesleagdreus
due to lead exposure, toxic fumes, exposure to high noise levels, and theesest-chance of a
misfired weapon or a ricocheting bullet. Def. 56.1 St. § 23. Nor do the parties dispueatha

contamination is a significantly higher problem in indoorges or that children are most
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susceptible to lead poisoning. The City’s rationale, although primarily comprised of common
sense, is sufficient to justify the small burden that range owners mayegxaefee Lorillard
Tobaccg 533 U.S. at 555 (challenged ordinances can be justified based on history, consensus,
and simple common sense). Again, the Plaintiffs’ contention that the lllinois tDegdr of
Natural Resources allows minors to hunt does not lead to the conclusion that tfeel&cityo

justify the regulation.See Turner Broad.520 U.S. at 211 (“the possibility of drawing two
inconsistent conclusions from the evidence” does not prevent a finding from being sdgport
substantial evidence). The City logically determined that indoor firing ranges rigbs not

found in an outdoor hunting setting, and the Court will not disturb that reasoned decision.

To the extent the Plaintiffs argue on behalf of Chicago minors, the arguntebefzaause
minors are not guaranteed Second Amendment ri§lets.e.g.,Nat'| Rifle Ass'n of America v.
Bureau of Alcohol, Tobacco, Firearms, and ExplosivE30 F.3d 185, 203 (5th Cir. 2012)
(historically, Second Amendment protection was afforded to the virtuousmignd regulation
or prohibition of firearms for those who were incapable of civic virtue, like minors,diNaie
been supported)Jnited Stées v. Rene E583 F.3d 8, 16 (1st Cir. 2009) (law prohibiting
juvenile possession of handguns did not violate Second Amendment in light of longstanding
tradition of prohibiting juveniles from both receiving and possessing handdgdosyley v.
Trame No. 13 CV 321, 2014 WL 3720933, at *3 (S.D. Ill. July 28, 2014) (FOID Card age
restriction provision fell outside the scope of the Second Amendmerite City’s ban is
similarly “consistent with a longtanding tradition of ageand safetybased restrictionsn the
ability to access arms3ee Nat'l Rifle Ass’n of Americ&00 F.3d at 203 (“if a representative
citizen of the founding era conceived of a ‘minor’ as an individual who was unworttne of t

Second Amendment guarantee ... then it stands to reason that the citizen would havedsupporte
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restricting a[] [minor’'s] right to keep and bear arms.”). Because minas ha guaranteed
Second Amendment core right to armed -gelfense, they similarly have no right to maintain
proficiency in the use of firearms.

2. Section 4-151-090: Hours of Operation

Section 4151090 permits ranges to operate only between the hours of 9:00 a.m. and
8:00 p.m. The City maintains that the ordinance is meant to reduce pedestrian and redfnicle t
and disturbances at night, reduce the number of hours that Chicago police officers would be
called to a range in response to a firearm misuse or injury, and pratesafdty of the range
patrons because crime is more frequent at niggeDef. Mem. At 28. Although the Plaintiffs
provide minimal evidence about any impact the regulation would impose on a range and agree
that most public firing ranges utilize similar hours, the ordinance still does notesgcrutiny
because the City fails to present substantial evidence that therwrdis means lead to the
desired effects.

Drawing on First Amendment jurisprudence, the Seventh Circuit has instringed t
“government[s] must supply actual, reliable evidence to justify resigigirotected [activity]
based on secondary pub$iafety dfects.” Ezell 651 F.3d at 709. Here, the City’s hours of
operation regulation falls short for the same reasons as the zoning ordistrnicéng ranges to
manufacturing districts does. Regarding the City’s first two rationdlesCity has provided no
evidence tending to show that a range has a greater impact on traffic or palicesrihan any
other business or location. Similarly, the City offered no proof that criminal tyativiolving a
firing range can be expected to increase after 8 p.mMmbi€t testified that although she based her
opinion on her experience in licensing, any criminal impact is entirely speeulgat. 56.1 St. |

60; Krimbel Dep. at 147. Krimbel additionally stated that she is unaware of anyveeggact

27



from ranges beip open past 8:00 p.m. in any other city. Krimbel Dep. at 149. The City has
presented no evidence other than speculation that firing ranges uniqueéy amemordinate
amount of traffic, that police officers can expect to be called to a range morehaftesnty other
location, or that allowing a range to remain open after 8 p.m. will lead tcagemtecriminal
activity. See Annex Books, Inc. v. City of Indianapoi24 F.3d 368, 3697th Cir. 2010)
(affirming preliminary injunction where a city’s “empsal support for [an] ordinance [limiting
the hours of operation of an adult bookstore] was too weak.”). Additionally, the City’s emgum
that it similarly limits the hours of operation for other establishments like sidewédk, ca
outdoor patios, mobile foods, and liquor establishments is misplaced because none of those
activities involve constitutional rights. Even though the City’s interests irtiagabe ordinance
are legitimate, the City failed to sufficiently justify its means.
3. Section 4-151-10(b): Range Master Presence

Section 4151-100(b) requires a range master to be present during all operating hours of a
range. A range master is responsible for insuring adherence to altiegsiland the safety
within the range. Def. 56.1 St. § 82. According to Giordano, the operation of a rarigeveag
dramatic effect” on its safety, and even a properly designed range can become a hazard if
improperly operated. Giordano Dep. at 52. Accordingly, the City’s purpose behind theqgorovisi
is to minimizesafety risks associated with the operation of a firing range. The Riaagfee
that the City properly requires a range master during periods of live fing;otilg object to
requiring a range master’s presence when there is no live fire. The Famdiftain that the
requirement unnecessarily adds costs to the operation of a range, but theyp fquladtify what

these costs would be.
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The evidence presented by the parties does not allow for a finding of severe or even
moderate burden. Furthermothe City’'s evidence and rationale survive intermediate scrutiny.
Plaintiff William Hespen, a range safety officer at an lllinois Rifle gksstion range, conceded
that “sometimes people don’t read [the rules] and sometimes people will forgeh ¢ceing”
while at a rangeDkt. 233, Ex. 3Hespen Dep. at 18. Similarly, Hart testified that he prefers a
range have a qualified safety program to minimize risks to gun range paindnghat “a
gualified range master to supervise” is essential. Hart Dep, 4836 This testimony establishes
not only the importance of range master supervision, but also that issues car s
unexpectedly. Only requiring a range master’s presence when live firesenpfails to account
for this possibility. Because any burden on the operation of a firing range is ahianu the
City’s justifications are substantiated both by common sense and Hespentestimony, the
ordinance survives reviewsee Skoien614 F.3d at 642 (where “logic and data” establish a
substatial relation between an ordinance and an important governmental intereshenhtge
scrutiny is satisfied).

4. Sections 4151-100(g), 4-151-030(b)(p)and 4151-040(d: FOID Card
Requirements

Section 4151-100(g) requires all firing range patronshave a FOID Card, “if required
to do so.” In their briefs, the parties agree that this ordinance does not applydiestaie
residents, who may patronize a firing range without a FOID GGeeDkt. 263, Pl. Reply at 13.
Accordingly, the issue is moot.

Section 4151030(b)(6), however, presents a different issue. The section requires all
managers, range masters, and employees working at a range to possess FOIDh€aCity
states that the purpose behind the law is to ensure that any individuals ayhocome into

contact with firearms at a range are subject to criminal history and mentas itbaekground
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checks, two requirements to obtaining a FOID C&&k430 ILCS 65/4 (applicant for a FOID
Card must submit evidence that he or she has not been convicted of a felony nor beenia patient
a mental health facility for the past five years). The Plaintifigct to this ordinance, contending
that it is overbroad and unjustifiably bans potential employees from out of state.

Whether the Plaintiffs raishis objection on behalf of themselves or hypotheticalobut
state employee applicants, it fails. The Plaintiffs’ objection on behalf of #teessfalls short
because they have not asserted a burden on their Second Amendment rights whatsoever. Even
acceting a theoretical burden on range owners by limiting the pool of employeeampplto
lllinois residents, the City justifies the ordinance. The Plaintiffs “do not blipemaking sure
one has no disqualifying criminal record or history of mental skfidoefore working at a firing
range. Pl. Reply at 14. Application for a FOID Card requires those criteria tisieda
Additionally, the City’s contention that it is impossible to know which employees @rillecinto
contact with firearms and which willoh, in mandating that every employee have a FOID Card,
is entirely reasonable and based on common sense. Because the ordinance is diaewveto ac
the City’s substantial governmental interest in ensuring the safety af faumges, it survives
review.

To the extent the Plaintiffargue that the ordinance discriminates againstobatate
residents in violation of some principle of the Constitution, though they mention none, they have
not demonstrated that théyave standing to assert the rights of thésgothetical oubf-state
residentsCf. Marin-Garcia v. Holder 647 F.3d 666, 670 (7th Cir. 2011) (“a person may litigate
another’s rights in his own cause so long as three criteria are sati$ji¢ige (itigant must have

suffered an injury in fact; (2) the litigant must have a close relation to tltegarty; and (3)
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there must exist some hindrance to the third party’s ability to protect his or hentarest”).
The Plaintiffs have presented no evidence or argument that these elemerdsentlare.

Finally, section 4151-040(d) provides that no firing range license shall be issued if the
applicant, the manager, range master, or any employee does not possess@Ibalidrid. The
Plaintiffs take particular exception to the requirement thatpaticant for a license must hold a
FOID Card, arguing that this mandates even owners of a firing ranged@ H#DID Card. In
response, the City unequivocally maintains that owasgsnot required to have FOID Cards to
own a range within Chicagelaiming that the September 11, 2013 amendment of the MCC did
away with the requiremenbDkt. 247, Def. Resp. at 21. Because the @gseeshat owners need
not have FOID Cards, sectionl%1-040(d) must be stricken to the extent it requires firing range
licenseapplicants to possess a FOID Card.

D. Cumulative Effect

The Plaintiffs seem to contend that even if the regulations are constitutidivadiually,
their cumulative impact createsda factoban on firing ranges within Chicag8eePl. Mem. at
1. The Court dismisses this argument because the Plaintiffs failed to adegleatellop the
contention with either facts or case la8ee SmithKline Beecham Corp. v. Apotex Catg9
F.3d 1312, 1320 (7th Cir. 2006) (“passing reference tssure ... will not suffice to bring that
issue before this court”) (internal citation omitted¢e also Kramer v. Bank of America Sec.,
LLC, 355 F.3d 961, 964 n.1 (7th Cir. 2004) (“perfunctory and undeveloped arguments that are
un-supported by pertinent authority are waived (even where those arguments raiseticoas
issues)”) (quotindJnited States v. Berkowjt?227 F.2d 1376, 1384 (7th Cir, 1991)). The Court’s
decision is further bolstered by the fabiat the City has repealed its “deleterious impact

ordinance and its ordinance restricting ammunition and firearms sales @s$:ramg ordinances
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that the Plaintiffs stated were “high on the list of ‘dealbreaker’ orde=iSeePl. 56.1 St.
1147, 57.

E. First Amendment Analysis

The Plaintiffs addionally maintain, albeit superficially, that their First Amendment
rights are also infringed upon by the City’s firing range regulatitvisile thereis no dispute
thatthe right to hear and learn are protected by the First AmendsgenKleindienst v. &hdel
408 U.S. 753, 771 (1972), the ordinances do not preclude the Plaintiffs from participating in
firearms trainingPursuant to the Court’'s analysis above, because the remaining regulations do
not ban firing ranges within Chicago, they have no impact on gun education. The City
ordinances are aimed at locating firing ranges in suitable locationsingngroper construction,
and guaranteeing safe operations; they do not preclude or even chill the Plainsiffs’ ate
ability to participate in firearms trainingontra, e.g., Edwards v. City of Goldsbpd¥8 F.3d
231, 24647 (4th Cir. 1999) (individual stated a valid First Amendment claim after he was
suspended from his employment for teaching concealed handgun safety couree€pourt
accordingly gants the City’s Motion for Summary Judgment on this point.

CONCLUSION

For the foregoing reasons, the Plaintiff's Motion for Summary Judgmentigegt in

part and denied in part. Similarly, the City’s Motion for Summary Judgment is dram{zart

and denied in part. / ﬁ % z

Virginia M. Kenaall
United States District Court Judge
Northern District of lllinois

Date: September 29, 2014
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