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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIDNEY R. MILLER,
Haintiff,

CaseNo. 10-cv-5153

V. Judgé&obertM. Dow, Jr.

FEDERAL DEPOSITINSURANCE
CORPORATION,

Defendant.

e T e e

MEMORANDUM OPINION AND ORDER

Plaintiff filed this action asserting claimsnder the Financial Institutions Reform
Recovery and Enforcement Act of 1989 (“FIRRBA1L]. Before theCourt are Defendant’s
motion to dismiss [16] pursuand Federal Rule of Civil Paedure 12(b)(1) and Plaintiff's
motion for leave to file a sur-reply [28]. Ftre reasons stated belo@efendant’s motion to
dismiss [16] is granted and Plaintiff's motiorr feave to file a sureply [28] is granted.
. Background®

Plaintiff Sidney R. Miller (“Plaintiff”) owned eleven currency exchanges, each of which
maintained several different accounts with GoBank N.A. (“Corus Bank”). On September 11,
2009, Corus Bank failed and Defendant FDIC (f@welant” or “the FDIC”) was appointed
receiver. The FDIC mailed a letter to indivadsi with potential claims against Corus Bank,
including Plaintiff, notifying themof their right to file clains with the FDIC pursuant to
FIRREA. See 12 U.S.C. § 1821(d)(3)(B) (201®laintiff submitted a claim to the FDIC on

December 17, 2009.

! For purposes of Defendant’'s motion to dismiss, the Court assumes as true all well-pleaded allegations
set forth in the complaint. Seeg., Long v. Shorebank Dev. Corp82 F.3d 548, 554 (7th Cir. 1999).
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On May 18, 2010, the FDIC mailed Plaintiff atice of disallowance of his claim. The
notice was sent by certified mail to the poffice box address that Pidiff had provided to
Corus Bank. Plaintiff acknowledges that the address was valid, and further alleges that he
directed the post office to forward mail from tleattdress to another address of his through the
end of May 2010. However, Plaintiff allegesatthe never received the May 18 notice, and
suggests that it may never have been deliverBthintiff also allege that the FDIC never
received a return receipt imditing that the notice had beéelivered successfully.

Plaintiff alleges that he was regular telephone and e-meadntact with the FDIC during
May 2010 and that the FDIC never mentioned to m the course of their communications that
his claim had been denied. Pl#intontends that he believedahthe FDIC had not resolved his
claim, and that, accordingly, he waited until JulioSheck on the status of the claim. Plaintiff
states that on August 12, an FDIC claim repnéstive advised him that another FDIC employee
was checking on the status of his claim and waaintact him the following day. On August 13,
FDIC Supervisor Paul Pattersorfidmmed Plaintiff that the FDI®@ad mailed a notice of denial to
him on May 18. According to Plaintiff, Pattersalso advised that thietter notification had
been returned as undeliverable. On August 16ntfdiled a complaint seeking judicial review
of the FDIC’s decision to deny his claim.

l. Analysis
A. Whether the Court Should Construe Déendant’s Motion as a Rule 12(b)(1)
Motion to Dismiss for Lack of Subject Matter Jurisdiction or a Rule 56
Motion for Summary Judgment

As a preliminary matter, the Court addresses Plaintiff's argument that Defendant’s

motion is improperly styled as a Rule 12(b)(1)timo and should instead be converted to a Rule

56 motion for summary judgment. Plaintiff'sgament centers on an lllinois Appellate Court



order upholding the liquidation of two of Plaintiff's currency exchanges, which Defendant
attached as an exhiltd its motion. Plaintiff argues that Badant’s inclusion and discussion of
the lllinois Appellate Court oradegoes beyond the pleadings @ndches upon the merits of the
case, effectively rendering it a motion for summarygment rather thaa motion to dismiss.
Defendant counters that its motion to dismissadscerned only with Plairfit's failure to meet
the FIRREA filing deadline — which Defendant cemds is a jurisdictional matter inappropriate
for summary judgment — and that its discussiothef Appellate Court orddunctions solely to
demonstrate that Plaintiff has substantial exgrexe in receivership pceedings and litigation
and thus must be aware of FIRREA deadlines.

Plaintiff's contentions rest oa misapprehension of the nature of a motion to dismiss for
lack of subject matter jurisdictionAs the Seventh Circuit explained @apitol Leasing Co. v.
FDIC, 999 F.2d 188, 191 (7th Cir. 1993), while a grahsummary judgment is a decision on
the merits, “a court must dismiss the case without ever reaching the merits if it concludes that it
has no jurisdiction.” Because jurisdiction is sgpa from the merits, a motion to dismiss for
want of jurisdiction under Rule 12(b)(1) canrietolve into a dismissal pursuant to Rule 56,”
and “discussing the interplay of Rule 12(b)(1) and Rule 56 verges on non sequli¢ur.”
Contrary to Plaintiff’'s supposition, a court may gatside the pleadings in considering whether
to grant a motion to dismiss for lack of juiistibn: “The district court may properly look
beyond the jurisdictional allegatiorsd the complaint and viewhatever evidence has been
submitted on the issue to determine whethefant subject matter jurisdiction exists.1d.

(quoting Grafon Corp. v. Hausermanr602 F.2d 781, 783 (7th Cil979)). The Court thus



considers the motion as construed — that igresseeking dismissal féeick of subject matter
jurisdiction?

Federal courts are courts of limited jurtn; “they have onf the power that is
authorized by Article Il of the Constitutioand the statutes enacted by Congress pursuant
thereto.” Transit Express, Inc. v. Ettinge246 F.3d 1018, 1023 (7th Cir. 2001). Pursuant to 28
U.S.C. 8§ 1331, “[t]he district courts shall have original jurisdictioralbfcivil actions arising
under the Constitution, laws, or treaties of the United States.” The burden of establishing that a
district court has proper fjisdiction over an action lies with the plaintififransit Express246
F.3d at 1023. A defendant arguing that a plaimté&é not met this burdenith respect to an
action (or a claim) may move for dismissal andRule 12(b)(1) on the ground that the court
lacks subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1).

B. Whether the FIRREA Filing Deadline Estabishes a Jurisdictional Limit or a
Statute of Limitations

In 1989, Congress enacted FIRREA as a regptma national banking crisis. Se&C
Commercial Assets Trust 1995-NPR-1 v. Phoenix Bond & Indem16®.F.3d 448, 456 (7th
Cir. 1999). Congress designed the act “to give the FDIC powekéoall actions necessary to
resolve the problems posed by a fioal institution in default.” FDIC v. Wright 942 F.2d
1089, 1096 (7th Cir. 1991) (citing H.R. Rep. No(I54101st Cong., 1st Sess. 330, reprinted in
1989 U.S. Code Cong. & Admin. News 126). UnBHERREA, the FDIC may be appointed as a

receiver for a failing financiainstitution. 12 U.S.C. 8§ 1824)(2)(A)(ii). An individual who

> As discussed below, Plaintiff argues that Defendant’s motion does not actually present a jurisdictional
issue. Plaintiff interprets the FIRREA deadline at issue as a statute of limitations — and thus as an
affirmative defense that must be considered on thisneHowever, for the reasons explained in Section

B of this Opinion, the Court concludes that the FIRREA deadline peeserjurisdictional issue
appropriate for consideration in a Rule 12(b)(1) motion.



alleges that the failed financial institution hadtstanding obligations thim may file a claim
against the FDIC in its capity as receiver. Sddaher v. FDIC 441 F.3d 522, 525 (7th Cir.
2006); see also 12 U.S.C. § 1821(d)(3). The FD#n tas 180 days to allow or deny the claim.
Maher, 441 F.3d at 525; 12 U.S.C. § 1821(d)(5)(A)(if the FDIC denies the claim, then the
claimant has 60 days to seek judicial reviewhait determination in federal court; if the FDIC
fails to render a decision ithin the 180-day period, the claéant has 60 days from the
conclusion of the 180-dayeriod to file suit. Maher, 441 F.3d at 525; 12 U.S.C. §
1821(d)(6)(A)()-(ii). In either case, if a claimant fails to file suit before the end of the 60-day
period, “the claim shalbe deemed to be disallowed” andttlldetermination cannot be reviewed
by the courts. 12 U.S.C. § 1821(d)(6)(B)(ii). “Femlezourts lack jurisditon to address claims
that fail to comply with FIRREAS administrative claims processMaher, 441 F.3d at 525
(citing 12 U.S.C. § 1821(d)(6)(A)Maher v. HarrisTrust & Sav. Bank75 F.3d 1182, 1191 (7th
Cir. 1996);Capitol Leasing Co. v. FDI(99 F.2d 188, 193 (7th Cir. 1993).

Defendant argues that the 60-day FIRREA deadlin seeking judicial review of a claim
determination (or lack thereof) should be untieyd as a threshold jurisdictional requirement,
not as a statute of limitations. Under Defendamtsrpretation, a plaintiff's failure to comply
with the deadline renders the FDIC deterrtiova (or lack thereof) of a plaintiff's claim
unreviewable by federal courts. A court woudd required to dismiss any suit that such a
plaintiff might file under Rie 12(b)(1) for lack of subject matter jurisdiction.

Plaintiff disagrees. He contends thhé FIRREA deadline should be understood as a
statute of limitations. Under Plaintiff's im@retation, whether a plaintiff complied with the
deadline would be an affirmative defense thaukject to waiver, estoplhend other equitable

doctrines.



The Seventh Circuit appears to recognibe 60-day FIRREA deadline as one that
establishes a jurisdictional requirement rather than a statute of limitations defenddah®ee
441 F.3d at 525. IMaher, the Seventh Circuit held dh “federal courts lackurisdiction to
address claims that fail to comply wifRREA’s administrative claims processld. (emphasis
added). In other words, a failure to meet the filidgadline destroys subject matter jurisdiction
over a plaintiff's claims, rather than simply providing a defetoséhose claims. As Plaintiff
points out, an earlier 8enth Circuit decisionCapitol Leasing refers to the FIRREA filing
deadline as a “statute of limitationsCapitol Leasing999 F.2d at 190. However, the pertinent
language irCapitol Leasing- in which, it bears mentioning, the court of appeals nzdagalled
upon to decide the precise question presented here — is ambiguous at best. Despite describing the
deadline as a statute of limitations, the countchaded that because “Capitol missed a deadline it
easily could have discovered by readingstegute” * * * “[tlhe district court had nqurisdiction
over its untimely claim angroperly dismissed Capitol’'s gpursuant to Rule 12(b)(1) Id. at
193 (emphasis added). Moreovar least one subsequent SeweGircuit opinon has relied on
Capitol Leasingn holding that the FIRREA deadline create threshold jurisdictional question.
See Maher v. Harris Trust & Sav. Bank/5 F.3d 1182, 1190 (7th 1Ci1996) (ruling that
“compliance with the FIRREA process is a strigigdictional prerequisite to a claim in federal

district court againghe receiver” (citingCapital Leasing999 F.2d at 192)}.

3 Plaintiff relies heavily orMcAllister v. FDIG 87 F.3d 762, 767 (5th Cir. 1996), in which the Fifth
Circuit ruled that the 60-day FIRRE#eadline creates a statute of lirtitas that may be tolled when the
FDIC intentionally misleads claimants such ttiety miss the deadline. Plaintiff's reliance MpAllister

is unpersuasive. First, as a Fifth Circuit cadeAllister is not binding on this Court. Second, to the
extent thatMcAllister conflicts with binding Seventh Circuit precedent that interprets the FIRREA
deadline as creating a nonwaivable jurisdictional mequent, this Court must adhere to the Seventh
Circuit's teachings. Sddaher v. FDIG 441 F.3d at 528ylaher v. Harris Trust & Sav. Bank5 F.3d at
1190. Finally, even if the Coucbuld rely onMcAllister as persuasive authority, it would find the case
inapposite in view of its factual distinction from Plaintiff's case. MoAllister, a federal receiver, the



C. Whether Plaintiff Complied with the 60-Day FIRREA Deadline

Having concluded that the 60-day FIRRE#eadline constitutes a jurisdictional
requirement, the Court now must determine whefiantiff satisfied the deadline such that the
Court has jurisdiction over thastant action. On May 18, 2010gtlDIC issued a notice that
Plaintiff's claim had been disallowed. That notice was sent to a post office box that Plaintiff
previously had provided to Corus Bank. Defendagues that Plaintiff had 60 days from May
18 — or until July 17, 2010 - to file suit on his clamfederal court. Platiff did not file his
lawsuit until August 16, 2010. Defendant therefonaintains that Plaintiff missed the 60-day
FIRREA deadline, and that this Court lacks gdiction over Plaintiff's lawsuit. Plaintiff
counters that he never receivee@ #DIC’s notice of disallowanceAs such, he argues that the
60-day window did not commence until terminatafrthe 180-day statutory period in which the
FDIC was required to provide notice of disalnce. Plaintiff argwe(and Defendant does not

contest) that the 180-daeriod concluded on June 15, 2010. Plaintiff therefore contends that he

Resolution Trust Corporation (“RTC"), repeatedlyoyided the plaintiffs with misleading information
that indicated that the plaintiffs’ FIRREA claims would be paid in fldl. at 764. It was not until four
years after their initial claims had been filed thatgtaentiffs finally learned they would not be paid and
sought federal court reviewld. The court held that the RTC’s misrepresentations tolled the 60-day
FIRREA deadline under the doctrine of equitable estoppdl. at 767. Plaintiff argues that, as in
McAllister, the receiver (here, the FDIC) misled him by fgjlio mention that his claim had been denied

in the numerous phone calls and email exchanges that he had with FDIC employees in May of 2010.
However, the FDIC’s failure to inform Plaintiff dhe denial of his claim (communication of which is
statutorily required only via mail (see 12 U.S.C. § 1821(d)(3)(C)) is a far cry from the type of affirmative
misrepresentations attributed to the RTCMpoAllister. Seeid. at 764. Plaintiff fails to point to any
evidence that the FDIC purposefully lied to Pldimtegarding its decision on his claim. Moreover, as
Defendant plausibly suggests, it is possible thatFIbEC employees with whom Plaintiff spoke did not
discuss the FDIC's denial of Plaintiff’'s claim preciselycauseahey believed that Plaintiff already knew
that his claim had been denied by virtue of having received the May 18 letter. Thus, avguendo

the Court could followMcAllister in treating the FIRREA filing deadline as a statute of limitations rather
than a jurisdictional requirement — at least wheeeRBIC has engaged in misconduct — Plaintiff has not
established facts sufficient to wartaihe extraordinary remedy of equitable tolling in this case. See
United States v. Marcell@12 F.3d 1005, 1010 (7th Cir. 2000) (cautioning that “the threshold necessary
to trigger equitable tolling is very high” and thaturts should apply the doctrine only “sparingly”).



had until August 16, 2010 to file his suit, and thattimely complied with the 60-day deadline
by filing on that daté.

The threshold question that the Court madtiress to resolve the point of contention
between the parties is whether the “date ofrtbtice of disallowance” described in FIRREA is
the date on which the FDIC issues its noticdiséllowance (here, May 18, 2010) or the date on
which the claimant receives the notice of dmatnce (which, according to Plaintiff, never took
place within the 180-day period during which thel€Dnay render a determination). Defendant
argues that the Court shouddopt the former approactWwhereby the FDIC mailing suffices to
provide notice under the statutPlaintiff urges the Court to adofite latter approach, whereby
the date of notice is understood to be the data claimant’s receipdf the mailing from the
FDIC. As explained in detail below, the &ath Circuit case to wth the parties devote
considerable attention in their briefingGapitol Leasing- does not clearly resolve the question,
nor does it arise in the sameewen closely analogous circumstanassthis case. In addition,
the non-binding decisions from other courts refeedplit of authority on the question, with no
clear cut majority rule Accordingly, the Court returns ta$t principles, looking to the language
and structure of the pertinent stia, to resolve Defendant’s motion.

In this case, the relevant provisions oRRIEA provide that a platiff seeking judicial
review may only preserve his claim by filing an action “[b]efore the end of the 60-day period
beginning on the earlier of —

® the end of the period described in paragraph (5)(A)@), the 180-day

period] with respect tory claim against a depositoinstitution for which
the Corporation is receiver; or

4 As Plaintiff notes, 60 days after June 1RAisgust 14. However, because August 14, 2010 was a
Saturday, Plaintiff had until Monday, August 16, 20tdfile his suit pursuant to Federal Rule of Civil
Procedure 6(a)(1)(C) if the full 180-day period applies.



(i) the date of any notice of disallowanakesuch claim pursuant to paragraph

B)(A)).”
12 U.S.C. § 1821(d)(6)(A)(i)-(ii). The statute further provides thi&tthe deadline is not met,
“the claim shall be deemed to be disallowed*[and] such disallowance shall be final, and the
claimant shall have no further rights or renesdwith respect to such claim.” 12 U.S.C. §
1821(d)(6)(B). A different subsection of the Act provides:

Mailing of notice sufficient. The requiremenaf clause (i) shall be deemed to be

satisfied if the notice of any determination with respect to any claim is mailed to

the last address of the claimant * * *,

12 U.S.C. 8§ 1821(d)(5)(A)(ii). However, ntvare does FIRREA actuallgefine the term
“notice.”

In their respective briefs, both parties maintain that the Seventh Circuit’s decision in
Capitol Leasingsupports their position. I@apitol Leasingthe plaintiff submitted a claim in its
capacity as receiver for the Cosmbiam National Bank of Chicago. 999 F.2d 189. The
FDIC denied the plaintiff’'s claim othe 180th day after it was submitteldl. at 190. However,
the plaintiff claimed that it never received the notice of disallowarete The plaintiff filed suit
in federal court 86 days afterebl=DIC had denied its claim.€., 26 days after the 60-day
statutory filing dealihe had passed)ld. The plaintiff argued that because it never received the
letter disallowing its claim, it was not provided watequate notice of disallowance, and thus its
failure to meet the “statute bmitations” should be excusedd. On appeal, the Seventh Circuit
affirmed the district court’s dismissal of the complaihd. at 192. The court of appeals ruled
that under the two-part frameworkrfthe statutory deadline, “[i]f theeceiverdecides and
disallowsa claim before its statutory 180-day deagllivas elapsed, the second date never comes

into play. But if day 180 arrives andceeditor has hearaothingabout its claim, then the 60-

day period automatically starts runnindd. (emphasis added). The court stated that even if the



plaintiff never received the FDIC’gotice, it should have filedstsuit within 60 days of the
conclusion of the 180-day periodd. Because the plaintiff failed to so, the court held that it
did not have jurisdiction over the case under FIRRHA. at 193. Thus, on the facts of that
case, the court noted that “[w]hetithe FDIC ever sent Capitalproper notice oflisallowance
or whether Capitol ever receivéds beside the point.ld. at 192.

Plaintiff argues thaCapitol Leasing reference to the FIRREA deadline as a “statute of
limitations” (seesupraat 6) and conclusion that “if ¢ial80 arrives and a creditor hhsard
nothing about its claimthen the 60-day period automatically starts running” indicate that the
Seventh Circuit has adopted a dateaxfaipt interpretation of the statut€apitol Leasing 999
F.2d at 192 (emphasis added). Rti#fi contends that because he never received the letter, he
“heard nothing about his claim.Id. Plaintiff thus argues that the 60-day period began running
only on the 180th day, not the day on which #RIC claims to have issued notice of
disallowance. Because Plaintiffefd the underlying suit within #t period, he argues that this
Court has jurisdiction and that Defentlanmotion to dismiss should be denied.

Defendant urges the Courtitely on the passage Gfapitol Leasinghat references “the
plain language of the statute” witbspect to “the time constraintsilbinto the claims process.”
Capitol Leasing 999 F.2d at 193. As Defendambtes, FIRREA does not requireceipt of
notice of disallowance in order to trigger thedi#y period. Indeed, ¢honly requirement with
respect to how the notice of disallowance is conveyed is that the remeiNéne notice. See 12
U.S.C. § 1821(d)(5)(A)(iii)). Defendant’'s ptisn also finds support in the language from
Capitol Leasingfocusing on when “theeceiverdecides and disallowa claim” (d. at 192),
which at least implicitly suggestsahthe date of the notice rathtban the date of receipt of the

notice is the date that matters for pases of triggering the 60-day period.

10



As the foregoing discussion indtea, both parties can locateGapitol Leasindanguage
that, at least when read in isolation, teridssupport their positions However, the Court
concludes that the circumstances in wh@zdpitol Leasingarose counsel against extrapolating
too heavily from that case to this one. Most significar@igpitol Leasingpresented the rather
unusual scenario in which “the evpossible dates” for triggerirtge 60-day period for filing suit
“coincided.” 999 F.2d at 190. Accordingly, whet the FDIC sent the notice on the 180th day,
and whether the claimant ever received that notves, immaterial at the end of the day, because
the deadline for filing the lawsuit would havedn the same whether the triggering event was
FDIC action (through the nige letter) or inaction (by virtuef the expiration of the 180-day
period). In other words, because the date on which the FDIC allegedly mailed its notice of
disallowance and the date on which its time to do so expired the 180th day) were
coincident, the court in that cas@s not called upon to resolveettmailbox issue” that arises in
this case. Seid. at 192.

In contrast toCapitol Leasing here the “two possible datettiat start the 60-day clock
ticking under Section 1821)@)(A) are different. One possibletda- “the date of any notice of
disallowance” — runs either from the date onichsuch notice was sent or the date on which it
was received. The other possible date, “whichrandly will fall later,” lies “at the end of the
180 days in which the receiver is to makeletermination” and establishes “an outer limit
unrelated to either the date of disallowee or to notice of such a decisiorCapitol Leasing
999 F.2d at 192. It is undisputed that the #l89-period elapsed on June 15, 2010, and thus the
“outer limit” for filing a claim under Section 1821(d)(6)(A)(i) was August 16, 2010 — the exact
date on which Plaintiff filed hislaim. However, the Seventh Circuit has made clear that “[i]f

the receiver decides and disails a claim before its statutory 180-day deadline has elapsed, the

11



second date never comes into playd. It is the question of whether the second deadline even
“comes into play” that the Court must resolve.

Before turning to the statute itself, the Catohsiders whether, in the absence of binding
circuit precedent, the decisions of other courtisawe considered the ‘arlbox” issue establish a
clear decisional path. Unfortunately, as oneridistourt recently obserde the courts that have
interpreted notice regime underetiFIRREA have so differed in dir approaches that there is
“no [commonly] understood meaning of ‘notice.Map Taylor & Sons v. Kroman2010 WL
3735607, at *5 (D. Idaho Aug. 4, 2010); see &spinosa v. DeVast&18 F. Supp. 438, 440 (D.
Mass. 1993) (holding that “[a]lthough numerowmurts have blazed trails through FIRREA'’s
jungle of linguistic fronds and brambles * * # &ut the most well traveld of these routes are
hopelessly overgrown with confting interpretations”). Howevetwo general approaches have
emerged. Under one approach, courts applypattable presumption that a letter mailed by the
FDIC is received — the inference being that iuismately the date of receipt that constitutes
“notice” under the statutié the claimant can overcome the presumption. &g Taylor,2010
WL 3735497, at *5Betancourt v. FDIC851 F. Supp. 126, 132 (S.D.N.Y. 199%aurenzano v.
Crossland,837 F. Supp. 514, 516-517 (E.D.N.Y. 199@ppital Data Corp. v. Capital Nat'l
Bank,778 F. Supp. 669, 675 (S.D.N.Y. 1991). Under ¢tther approach, notice is established
on the date that the letter is mailed, and tite d&receipt (if any) is irrelevant. S&ugliemi v.
FDIC, 863 F. Supp. 54, 58 (D.R.I. 1994&pbson v. Resolution Trust Cort994 WL 874231,
at *3 (D.S.C. Nov. 29, 1994pParker North American v. RT@31 B.R. 452, 456 (Bkrtcy. C.D.
Cal. 1991). Based on the parties’ submissionglaourt’s independent legal research, it does

not appear that any clear jodty position has emerged.

® Both Freeman v. FDIC56 F.3d 1394, 1401 (D.C. Cir. 1995), avdliezer v. RTC952 F.2d 879, 882-
83 (5th Cir. 1992), rejected argemis that claimants were notgrered to exhaust administrative

12



Courts called upon to constristatutes must use as théstarting point * * * the
language employed by Congress, and * * * assthme the legislative purpose is expressed by
the ordinary meaning of the words usedU.S. v. Lock 466 F.3d 594, 598 (7th Cir. 2006)
(quoting Am. Tobacco Co. v. Patterso#56 U.S. 63, 68 (1982). “Absent a clearly expressed
legislative intent to the contrary, tphé&in language should be conclusivéd. That is not to say
that statutory construction turns on the woadgne; in addition to “the language itself,” the
Supreme Court has instructed courts to focus on “the specific contekich that language is
used, and the broader contexttioé statute as a whole FCC v. AT&T, Inc. 131 S. Ct. 1177,
1184 (2011) (quotingNken v. Holder129 S. Ct. 1749, 1756 (2009), aRdbinson v. Shell Oil
Co, 519 U.S. 337, 341 (1997)).

The pertinent statutory text is set forth 18 U.S.C. § 1821(d)(5) and (6). Echoing
Capitol Leasing Plaintiff correctly observes that Sexti1821(d) creates two “portals” for claim
determination. The statute gives the FDIC a o#oiit may either (1) issue a determination on
the claim prior to the ehof the 180-day period or (2) remasilent within that time period, in
which case the “claim shall be deemed to disallowed” as of tht 180th day. Section
1821(d)(5)(A)(i) provies that if the FDIC chooses to makeletermination either allowing or
disallowing the claim “[b]efore the end of the 180-day period,” it “shall notify the claimant.”
Section 1821(d)(5)(A)(iii) is tikd “Mailing of notice sufficient, and it states that the notice

required under subsection (i) “shall be deemebetsatisfied if the notice of any determination

with respect to any claim is mailéo the last addresd the claimant” thaappears in any one of

remedies where they claimed never to have redenotice under 12 U.S.C. § 1821(d)(3)(c) of the period
during which claims were to be filed. In both cadhs, courts determined that the receiver’s failure to
mail the notice did not require waiver of or an etam to the exhaustion obligation. Because those
cases address a separate notice provision of the FIRIREAourt declines to accord substantial weight
to their outcomes in deciding thetice issue presented in this case.

13



three places, including “on the depositonstitution’s books,” “in the claim filed by the
claimant,” or “in documents submitted in proaff the claim.” 18 U.S.C. 8§ 1821(d)(5)(A)(iii).
The 60-day period for seeking administrative utigial review of the FDIC’s determination is
triggered by “the earlienf’ two dates: (1) th end of the 180-day period referenced in paragraph
(B)(A)()) or (2) “the date of any notice of gdillowance of such claim pursuant to paragraph
(B5)(A)(i).” 1d. And, as noted above, if the FDIC (&seiver) “decides and disallows a claim
before its statutory 180-dayeddline has elapsed,ettsecond date never comes into play.”
Capitol Leasing999 F.2d at 192.

Construing the statutory language as a whak,it must, the Court concludes that
mailing of notice to the last known address of ¢ke@mant is sufficient tdrigger an obligation
on the part of the claimant to seek administrativgidicial review within 60 days of the date on
the face of the notice of disallowance. Althought result may appear severe, it is the result
compelled by the statute that Congress wraBangress could have reged “receipt” of the
notice, rather than “mailing” aloneOr Congress might have bestent on the “mailing” versus
“receipt” dichotomy, in which case the Courtghi have been persuaded to adopt either a
receipt-based notice regime or the kind of relmlgt@resumption of regat formulation adopted
in some of the decisions citeabove. Congress might alsovlacreated a “safety valve” for
claimants by allowing them to file on thater of the end-of-the-180-day-period or date of the
notice-of-disallowance, or, evemore generously, the datef receipt of the notice of
disallowance. But that is not the framewahat Congress created. Instead, in Section
1821(d)(6)(A)(i), Congress chose to trigdbe 60-day period for filing suit with thearlier of
the two possible dates; in Sien 1821(d)(6)(A)(ii), @ngress established one of the dates as

“the date of any noticeof disallowance”; in Section 1824)(5)(A)(i), Congress directed the

14



FDIC to “notify the claimantof any determination with respect to such claim [against a
depository institution]”; and in Section 1821(d)@&)(iii)), Congress expressly stated that the
notice requirement isubsection (5)(A)(i) shall be deemed to be satisfiégdhe notice of any
determination with respect to any claimnsailed to the last addressf the claimant.” (All
emphasis added.)

Here, the following facts are undisputed: Kay 18, 2010, prior to the end of the 180-
day statutory period, the FDIC piaed a notice of disallowance. On that same date, the FDIC
mailed the notice to Plaintiff (by certified maitp a post office box ddress that Plaintiff
previously had provided to Cor@mank — the “depository institutionh question. In taking these
actions, the FDIC satisfied theasitory requirements for noticand the alternative portal that
opens in the event of FDICantion over the entire 180-day staiyt period “never c[ame] into
play.” Capitol Leasing999 F.2d at 192.

Although not germane to the statutory comstion on which the proper disposition of
Defendant’s motion turns, the Court observes on&t practical complication for Plaintiff in this
case was his own instructionsthte post office to forward maildm his Des Plaines post office
box to his downtown Chicago post @i box. Plaintiff submits that Heft this instruction “for
prompt response to pleadings warious pending state and fedlematters.” But given the
statutory notice scheme and théteely truncated p@od for seeking judial review, Plaintiff
could have far better achieved his objective by directly providing the RittCthe address of
the Chicago post office box — in essence, progich new “last address” for the FDIC’s use in
communicating its determination, if any. SéeLaughlin v. FDIC 796 F. Supp. 47, 49 (D.
Mass. 1992) (“The statute does not burden the FBItG the task of making an independent

investigation into the claimant’s correct address”).
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Finally, Plaintiff’'s suggestion #t the FDIC should have provided notice to him by other
methods and his contention that its failuredo so constituted fraud are not well taken.
Accepting as true Plaintiff’'s assertions that hes\wacouraged to call to learn the status of his
claim and that, in response to his inquiri€®IC personnel “acted in free-flow spirit of
information exchange,” the FDIC still was der no legal obligation tase any “alternative
access routes” — regular mail, e-mail, or plene — for notifying Plaintiff of its final
determination. Congress spelled out in Section 1821(d)(5)-(6) the procedures through which the
FDIC is to issue its formal determinations. Hidavit attached to the FDIC’s brief establishes
the FDIC’s compliance witthose procedures. There is mpgort for Plaintiff's contention that
the FDIC “acted to mislead” him into believing that no decision had been reached.

IV.  Conclusion
For the foregoing reasons, Defendant’'s motion to dismiss [16] is granted and Plaintiff’s
lawsuit is dismissed for lack of subject maftetisdiction. In addition, Plaintiff's motion for

leave to file a sur-gdy [28] is granted.

Dated: September 29, 2011

RobertM. Dow, Jr.
UnitedStateDistrict Judge
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