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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
STATEOFILLINOIS,
Haintiff,
V. Casélo. 10-cv-5720
AU OPTRONICS CORPgt al, Judge Robert M. Dow, Jr.

Defendants.

—_— e T O

MEMORANDUM OPINION AND ORDER

On August 10, 2010, the State of lllinois (“thatst or “Plaintiff’), through its Attorney
General Lisa Madigan, filed a lawsagainst AU Optronics Corporatiort al. (“Defendants”)
in the Circuit Court of Cook @unty, lllinois, pursuant to thdlihois Antitrust Act (“IAA”).
Plaintiff's complaint alleges thddefendants engaged in a conspiraayfix prices of thin film
transistor liquid crystal display (“LCD”) panels between 1998 and 2006. Plaintiff seeks civil
penalties, injunctive relief,etlaratory relief, and damages based on alleged overcharges that the
State and individudllinois residents paid for LCD products.

Defendants removed the case to this Canupking its diversityjurisdiction under the
Class Action Fairness Act (“CAFA®. Pending before the Court is Plaintiff’'s motion to remand
the case to the Circutourt of Cook County [28]For the reasons statbdlow, the Court grants

Plaintiff's motion.

! Following the removal of this case, the Judiciahdtaon Multidistrict Litigation (“JPML”) entered an
order conditionally transferring this action to thertiiern District of California for inclusion i re:
TFT-LCD (Flat Panel Antitrust Litig.MDL No. 1827. Plaintiff moved to vacate the conditional transfer
order. On February 3, 2011, the JPML enteredrder [MDL docket entry 165] postponing its decision
on Plaintiff's motion to vacate until this Court i€suits ruling on Plaintiff's motion to remand [28].
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Legal Standard

In general, an action filed in state courtynhe removed to federal court only if the action
originally could have been brought in federal ¢co#8 U.S.C. § 1441(a). Courts are to interpret
the removal statute narrowlySchur v. L.A. Weight Loss Centers, Jri&Z7 F.3d 752, 758 (7th
Cir. 2009). Any doubts that persisigarding the propriety of remdvare to be resolved in favor
of the plaintiff’'s choice oforum in the state courtdd.

CAFA enacts special rules governing wral of class actions. Under CAFA, a
defendant may remove a class action to fedesdtich court so long as the case satisfies the
statute’s special diversity andgmedural requirements. Fir€€AFA requires minimal diversity
of citizenship among parties tbe action. 28 U.S.C. § 1332(d)(2 Thus, for covered class
actions, CAFA abdicates the complete diversitig rilnat generally applies in federal diversity
cases. SeAbrego Abrego v. The Dow Chemical C#/3 F.3d 676, 680, 684 (9th Cir. 2006).
Second, an action removable underF&Amust satisfy the statutedefinition of a “class action”
or a “mass action.” CAFA defines a “class actias ™ any civil action fild under rule 23 of the
Federal Rules of Civil Procedure or similar Stasduge or rule of judicial procedure authorizing
an action to be brought by 1 arore representative personsaglass action.” 28 U.S.C. §
1332(d)(1)(B). CAFA defines a “mass action” ‘@ny civil action * * * in which monetary
relief claims of 100 or more persons are jsgH to be tried jointly on the ground that the
plaintiffs’ claims involve common questions ofMaor fact, except thgurisdiction shall exist
only over those plaintiffs whose claims innaass action satisfy the jurisdictional amount
requirements under [28 U.S.C. § 1332{ap8 U.S.C. § 1332(d)(11)(B)(i).

The Seventh Circuit has explathéhat CAFA did not alter thestablished legal rule that

the proponent of federal jurisdiction bears theden of establishing removal jurisdictioBrill



v. Countrywide Home Loans, Iné27 F.3d 446, 448 (7th Cir. 2005). Nor did CAFA displace
the principle that a plaintiff is the master of ag@mplaint and may choose structure its claims
to “remain outside of CAFA’s grant of jurisdiction.Anderson v. Bayer Corp610 F.3d 390,
393 (7th Cir. 2010).
Il. Analysis

Plaintiff has filed a motion to remand thastion to state court on the ground that this
Court lacks subject mattgurisdiction under CAFA. [28.] Plaintiff's motion presents three
guestions: (1) whether this case satisfies the minimal diversity requirement necessary to create
federal subject matter jurisdiction under CAK2&) whether the case constitutes a “class action”
under CAFA, and (3) whether the case tuies a “mass adn” under CAFA.

A. Whether Minimal Diversity Exists Between the Parties so as to Establish
Jurisdiction in this Court Under CAFA

Whether minimal diversity exists under CAFA hinges on the identity of the real party in
interest. Se&avarro Sav. Ass'n v. Led46 U.S. 458, 460-61 (1980)Accordingly, the first
guestion presented by Plaintiff's remand motion i®tlbkr the State of Illinois is a real party in
interest. If it is, then the action fails tomsport with the minimal diversity jurisdictional
requirement of CAFA. However, if individudllinois residents who would benefit from the
damages claims brought by the State are the padles in interest, they would create the
minimal diversity sufficient to vest jurisdiction in this Court.

The Supreme Court longya established that, forvadirsity purposes, a “citizn” must be
a “real and substantial part[y] to the controversiNavarro, 446 U.S. at 460-61 (1980) (citing
McNutt v. Bland2 How. 9, 15 (1844)arshall v. Baltimore & Ohio R. Cp16 How. 314, 328-
29 (1854);Coal Co. v. Blatchford 11 Wall. 172, 177 (1871)). In other words, a court

determining whether it has divessijurisdiction over an action “mustisregard nominal or



formal partiesand rest jurisdiction only upon the citizenshipr@él parties to the controversy
Id. (emphasis added)

Courts have defined a real party in inter@sta party that has a substantial stake in the
case. Sedllinois v. SDS West Corp640 F. Supp. 2d 1047, 1052 (C.D. Ill. 2009) (citing
Wisconsin v. Abbott Lahs341 F. Supp. 2d 1057, 1061 (W.D. WiX04)). In determining
whether a named plaintiff is a real party in ret, a court must examine the “essential nature
and effect of the proceeding, as it appears from the entire redarce’New York256 U.S. 490,
500 (1921) (citing cases); see aMaclear Eng’g Co. v. Scot660 F.2d 241, 250 (7th Cir. 1981)
(citing Ford Motor Co. v. Dep’'t of Treasury323 U.S. 459, 464 (194%bverruled on other
grounds byLapides v. Board of Regem$ Univ. Sys. of Georgjéb35 U.S. 613 (2002))). If a
court determines on the basis of the complaiat thhe named plaintiff imerely a nominal party,
then the court should look past the complairdétermine if any unnamed plaintiffs are the real
parties in interest. Sédavarro 446 U.S. at 461.

A court may not consider a plaintiff-State atizen” for diversity jurisdiction purposes if
the State is a real party in interedtuclear Eng’g Cq.660 F.2d at 250 (citingord, 323 U.S. at
464). A State is a real party imerest when it “articulate[sdn interest apart from the interests
of particular private partiesi.e., the State must bmore than a nominal partyThe State must
express a quasi-sawign interest.” lllinois v. Life of Mid-America Ins. Cp805 F.2d 763, 766
(7th Cir. 1986) (quotinghlfred L. Snapp & Son, Inc. v. Puerto Rié®8 U.S. 592, 607 (1982))
(emphasis added); see aBDS West Corp640 F. Supp. 2d at 1050 (doig that when a State
sues on behalf of its residentgthout a sovereign or quasiagreign interest, it is only a
nominal party and thus not the real party inriesf). Advancing a quasi-sovereign interest is

enough to make a State a rpalty in interest. Sedood ex. rel Mississippi v. Microsoft Coyp.



428 F. Supp. 2d 537, 542 (S.D. Miss. 2008kabama ex rel. Galanos v. Star Service &
Petroleum Co., In¢.616 F. Supp. 429, 431 (D. C. Ala. 1988w York ex rel. Abrams v.
General Motors Corp.547 F. Supp. 703, 706 n.5 (S.D.N.¥982). Similarly, advancing a
sovereign or quasi-sovereign interallows a State to sue parens patriaeon behalf of its
citizens. Se&DS West Corp640 F. Supp. 2d at 1050 (holdingatra State must articulate a
guasi-sovereign interest in order to hpaeens patriaestanding).

An action brought by a State advances a quaseign interest (such that the State is
the real party in interest) weh the action concerns a “substantial segment of the [State’s]
population.” SDS West Cor®40 F. Supp. 2d at 1050 (quotiSgapp 458 U.S. at 607). The
Supreme Court has ruled that “a State has a qoasreign interest in the health and well-being
— both physical and economic —itff residents in general.Snapp 458 U.S. at 607. The Court
suggested iBnappthat “[o]ne helpful indication in deteliming whether an alleged injury to the
health and welfare of its citizens sufficesgive the State standing to suepasens patriads
whether the injury is one th#te State, if it could, would likglattempt to address through its
sovereign lawmaking powers.Id. For example, where a State legislature enacts a statute that
seeks to “secur[e] an honest marketplace” for Sedielents, then the statute expresses a quasi-
sovereign interest and grante State standing to bringparens patriaesuit. SDS West Corp.

640 F. Supp. 2d at 1050 (holding that “securinghanest marketplace” is “a well established
guasi-sovereign interest”).

A State that brings a suit in whichagserts not a quasi-sovereign interestelxatusively
the private interests of a small subset of thete&t population is not a real party in interest;
rather, it is only a nominal partySnapp 458 U.S. at 601-02. “[A] &te may, for a variety of

reasons, attempt to pursue the interests pfivate party, and pursue those interestyg for the



sake of the real party in intete Interests of private partiese obviously not in themselves
sovereign interests, and they do not become sumoply by virtue of tle State’s aiding in their
achievement. In such situations, the &t&t no more than a nominal partyld. (emphasis
added)). Because the Stataisominal party in that circunasice, a court may look beyond the
complaint to determine whether certain unnamedpfts (rather than th State) are the real
parties in interest. Sedissouri ex rel. Koster v. Portfolio Recovery Assocs., B86 F. Supp.
2d 942, 945-46 (E.D. Mo. 2010).

The analysis is somewhat complicated wheState brings an action, like the one at bar,
that seeksboth broad injunctive reliefand damages for a particular subset of citizens.
Defendants urge the Court to addipe Fifth Circuit rule (also ftowed by one district court in
the Third Circuit) that a court dissect the claimshe complaint and find jurisdiction over a case
in which the unnamed plaintiffs on whose belabtate asserts damages are minimally diverse
from the defendant under CAFA, even if the StatendBsputably a real party in interest with
respect to other claims. Skeuisiana ex rel. Caldwel. Allstate Ins. C9.536 F.3d 418 (5th
Cir. 2008); West Virginia ex rel. McGraw v. Comcast Corp05 F. Supp. 2d 441 (E.D. Pa.
2010); see alsw/est Virginia ex rel. McGraw v. CVS Pharmacy, 12011 WL 1902678, at *10
(4th Cir. May 20, 2011) (Gilman, J., dissentiAg).

Allstate involved an antitrusparens patriaeaction in which the State attorney general
sought damages for residents as well asdbb@sed injunctive relief and forfeitureAllstate
536 F.3d at 422-23. The defendant removed the case to federal court, and the district court

denied the plaintiff's motion to remandd. at 423-24. Affirming thelistrict court’s decision,

2 InHood v. F. Hoffman-La Roche, Ltdhe District Court of the Distriaif Columbia noted that it found
Allstateto be “instructive,” but ultimately did not decititee same issue, as it deemed the State to be a real
party in interest with respect to some of the mkiasserted and held that the State’s presence in the
lawsuit defeated diversity. 639 Supp. 2d 25, 29-32 (D.D.C. 2009).



the Fifth Circuit opined that ‘efendants may pierce the pleadingshow thathe * * * claim

has beerfraudulently pleadedo prevent removal.”ld. at 424-25. The court first stated that
because the State did not object to the distaattts decision to pierce the pleadings, that issue
was waived.Id. at 425. The court next observed tha 8tate had statutoguthority to bring
parens patriaeantitrust actions, but explained that:

The parties vigorously debate ether the Attorney Generalgarens patriae

authority is extensive enougb allow the State to suier treble damages in a

representative capacity undeatst law. We need not address that issue. Even

assumingarguendothat the Attorney General has standing to bring such a

representative action, the narrow issue before this court is who are the real parties

in interest: the individual policyholders or the State. We conclude that as far as

the State’s request for treble damagesoiscerned, the policyhdérs are the real

parties in interest.

Id. at 429. Notably, the court did not address dw that the State presumably had a sovereign

or quasi-sovereign interest in the injunctive rediefl forfeiture claims. In other words, the court

did not expressly determine whethiee State was a real partyimerest or only a nominal party

in the action as a whole. Nor did the court deiee that the State hdchudulentlypleaded the
complaint to prevent federalrjadiction. Rather, the court simply looked beyond the complaint
and determined that unnamed plaintiffs were real parties in interest as to the suit’s claims for
money damages.Id. at 429. The court determined that these unnamed plaintiffs created
diversity and that the distt court therefore had jisdiction overthe case.ld. at 430.

Relying onAllstate Defendants argue that, although that&here may be a real party in
interest with respect to the endfement-related claims in the colaipt, it is not a real party in
interest with respect to the money damagesndaasserted for the benefit of the overcharged
individuals. Defendants further qare that because CAFA requires omynimal and not

completediversity, this Court has jurisdiction by we of the unnamed plaintiffs who are real

parties in interest as to the damages claims.



The Supreme Court, Seventh Circuit, and distcourts in this and other circuits have
taken a different approach to assessing real-padityterest questions, pguant to which courts
examine theState’s interest in the action as a wholedeciding real-partyr-interest questions.
SeeFord Motor Co, 323 U.S. at 463n re New York256 U.S. at 500Nuclear Eng’'g Cq.660
F.2d at 250,SDS West640 F. Supp. 2d at 1052 (acknodd@ng that although a minority of
courts have divided complaints according to tekef sought in decidingeal-party-in-interest
issues, “[m]ost have rejectech@it approach] and viewed thengplaint as a whole,” and noting
that “Illinois law appears to be in accord with the latter view” (citfepple ex rel. Hartigan v.
Lann 587 N.E.2d 521 (1992)Abbott Labs. 341 F. Supp. 2d at 1062ejecting defendant’s
argument that the court should split the Stateplaint into two categies — claims made on
behalf of private entities and alas made on behalf of the State — and instead holding that “most
courts analyze real party in inést questions by examining the state’s interest in a lawsuit as a
whole”)); lllinois ex rel. Scott v. Hunt Int'l Resources Cqor81 F. Supp. 71, 74 (N.D. Ill. 1979)
(holding that a court should look past a namedyghet does ndtave a pecuniampterest in the
case to unnamed parties only in cases that “invibleecollusive naming of a representative * * *
to create jurisdiction * * *, On the other harntie good faith naming of a representative that

defeats federal jurisdion has long been allowed” (citations omittetl)).

3 Defendants attempt to distinguiSBS West Cormn the ground that, unlike here, the defendant in that
case sought removal on traditional dsity rather than CAFA groundsSDS West Corp640 F. Supp.

2d at 1049. In other word§DS West Corphinged on the complete diversity requirement, rather than
CAFA’s minimal diversity requirement. Similarly, Defendants seek to distingdight Int'l on the
ground that the court in that case held that ther® neatraditional diversity wan the Attorney General
was present in the casélunt Int'l, 481 F. Supp. at 74. Finally, Defendants statelthahis inapposite
because it involved not removal, but a rejection by the court of the defendants’ effort to impose discovery
obligations on the individuals for whom te&ate sought restitution through the actidiann 587 N.E.2d

at 523. The Court acknowledges that factual peculiadfied three cases set them apart from the case at
bar, but nonetheless finds their enunciation and apigicaf the general rules regarding real-party-in-
interest questions to be instructive.



Under that approach, viewing a State’s conmplas a whole, a court seeking to identify
the real party in interest must ask “not whetther state alone will benefit, but whether the state
has ‘a substantial stake tine outcome of the case.'SDS West Corp640 F. Supp. 2d at 1052
(quoting Abbott Labs. 341 F. Supp. 2d at 1062))If the State seekeelief that affects the
economic well-being of its citizens broadly, thee tBtate is the real pgrin interest, and the
court need not look to unnamed parties to detezrnfisome of the claims asserted also would
benefit them. SeKansas ex rel. Stovall v. Home Cable, JI85 F. Supp. 2d 783, 785-86 (D.
Kan. 1998) (holding that “[t]he fact that one tbie remedies sought by the State of Kansas is
restitution to the allegedly aggrieved Kansaastimers does not transform the State of Kansas
into a ‘citizen’ for purposes of &blishing diversity jurisdiction”)Hunt Int’'l, 481 F. Supp. at 74
(holding that because there was “absolutely naication that the Attorney General sought to
bring this class suit in order to defeat diversitgisdiction * * * [tlhis court will not disregard
the presence of the Attorney General, thly ghaintiff presently before the court’;ann 587
N.E.2d at 524-25 (holding that theaB was a real party in intstewhen the Attorney General
filed suit under the lllinois Consumer Fraud Act on behalf of residents who were specifically
aggrieved by violations of the Act because &torney General decides whether to bring the
litigation and maintains control of in her role as protectaf the public, and not as personal
representative of the consuméos whom she seeks restitutionAs many courts have held, a
State is not automatically renddra nominal party when it seekethbroad injunctive relieand
monetary damages for injured resitle but rather may be found to aeeal party in interest so
long as the quasi-sovereign irgst it asserts meets thaibstantial stake” test. Setmme Cable
Inc., 35 F. Supp. 2d at 785-86. To hold otherwisrilt be to prevent the plaintiff from acting

as the master of the complaint and choosing its forum.T&eeh v. Dow Chem. Cb61 F.3d



945, 953 (9th Cir. 2009) (restating the “well-established rule tlzamtgfs, as masters of their
complaint, may choose their forum by selegtstate over fedal court”); accordAnderson 610
F.3d at 393 (agreeing withanohin holding that a plaintiff, as master of the complaint, may
plead around CAFA requiremento determine the forum)xf. CVS Pharmacy 2011 WL
1902678, at *7 (stressing that “CAFA is also sensitiv deeply-rooted principles of federalism,
reserving to the States primarily local matters” and that “[clJomity demands that we step most
carefully before ‘snatcing] case which a State has brought fribra courts of tht State, unless
some clear rule demands it” (quotikganchise Tax Bd. V. Constr. Laborers Vacation Trust
463 U.S. 1, 21 n.22 (1983)).

A number of courts havexpressly taken issue with thdlIstate decision (followed by
Comcast on the ground that it disregarded the Statstensible quasi-sovereign interest in at
least some of the claims arfidierced” the pleadings to find that unnamed parties were real
parties in interest. Sd®ortfolio Recovery Assocs., In686 F. Supp. 2d at 94 (stating that
the legal analysis iR\lIstate is unpersuasive because it (13 Gounter to the Supreme Court’s
directive that removal statutes are to be ‘strictiyistrued,” especiallhose that undermine the
authority of the state” and X2Zpierced” the plaintiff's pleding although “it does not appear
defendants had alleged that the mtiffis used fraud to destroyderal jurisdiction and despite the
fact that the Fifth Circuiacknowledged that the State **had the authority to bringarens
patriae antitrust actions” (citations omitted)Yirginia v. SupportKids Servs., Inc2010 WL
1381420, at *2 n.2 (E.D. Va. Mar. 30, 2010) (stating fifstate was mistaken for the “glaring
reason[]” that “the court in that case actually fodinat Louisiana was a real party in interest”).
Most recently, a court in the Northern Dist of California grated plaintiff-States

Washington’s and California’s motions to remand their suits against AU Optronics for

10



overcharging for LCD panelstaf concluding that the claitmy-claim approach taken illstate
andComcastwas unsupported by the languagdegislative history of CAFA.In re: TFT-LCD
(Flat Panel) Antitrust LitigationNo. 07-cv-1827 Sl, 2011 WL 560593, at *3 (N.D. Ca. Feb. 15,
2011) (stating that the court wdunpersuaded by defendantsgament that simply because
CAFA was intended to broaden fedkjurisdiction over class actions, federal courts are required
to deviate from the traditional ‘whole complaianalysis when evaluating whether a State is the
real party in interest in parens patriaecase” (citingSDS West Corp640 F. Supp. at 1052)).

Here, Plaintiff argues that it ka substantial stake in the outcome of this case. Plaintiff
contends that the treble dages for overcharges that cusens and the State paid, as well
ascivil penalties, declaratory refj and injunctive relief that geeks would secure a more honest
marketplace and positively affect a substarnsiegment of the population. Plaintiff further
argues that its sovereign inter@sthis type of action was regnized by the legislature when it
designed the IAA to permit the Attorney General to bnopagens patriaeactions to recover
damages for antitrust violations. See 740 ILCS7/10By virtue of the legislature’s grant of
express authority, Plaintiff argues,has a considerable interest in the outcome of this lawsuit.
Plaintiff further argues that it Baa substantial interest in adweéng its sovereign interest by
enforcing its own laws — namely, the IAA. FinalRlaintiff contends that its interest is neither
diminished nor rendered nominal because th@mdh part seeks monetary relief for those
lllinois residents who paid overcharges. Plaintiff contendstttedamages oaponent of the
lawsuit could benefit lllinois’s dents as a whole given thatyp@ent of damages against those
individuals may have deterrent effect.

In sum, viewing as a whole the nature affi@éa of the suit, Plaintiff argues that the

potential of the suit tampact the lllinois populace wriarge means that (1) Plaintiff is a real

11



party in interest, (2) the Cauthus need not look beyond thengalaint to determine whether
unnamed plaintiffs have a more significant stak the outcome of éhlitigation, and (3) the
Court lacks diversity jusdiction under CAFA and should renththe case to state court. See
Hunt Int'l, 481 F. Supp. at 74 (remanding an actionmnmich the AttorneyGeneral sought
injunctive and monetary relief despite the fwat unnamed defraudedsigents also stood to
benefit from the suit); see ald@mnn 587 N.E.2d at 524 (holding dhinjured consumers for
whom the State sought restitution weis real parties in the Statggarens patriaesuit).

Defendants raise two argumentsr@sponse, both of which traédlIstate in urging the
Court to dissect the claims of the complaint aodstder the relative import of the various claims
asserted within it. First, Defendants argue thatState does not havejaasi-sovereign interest
in recovering damages on behalf of a specs#iubset of residents.Therefore, Defendants
contend, the State is not the rgalrty of interesivith respect to the money damages claims;
rather, the injured residents ar&iven that the injured residents are the real parties in interest,
Defendants assert that fedediversity jurisdiction under CBA exists, and the motion to
remand should be denied. Second, Defendants contend that the amount of damages sought for
private individuals in the Statedamages claims is greater thla@ amount sought (pursuant to a
statutory cap) in the State’s claim for civilradties. Defendants submit that the claim for
injunctive relief thus “has little significance Bbecause the State does not allege that the
conspiracy to overcharge customers is ongoiriff), &t 5.] Defendantsiggest that these facts
belie the true nature of this a&wot as one brought for the benedf a select class of lllinois

residents, thus making thoseigents rather than the State the real parties in inferest.

* Defendants citState of Calif. v. Frito-Lay, Inc474 F.2d 774 (9th Cir. 1973), for the proposition that
monetary recovery for a subset of residents precludes sovereign interest in the dast Liay, the

court ruled that the State attorney general did neé lraquasi-sovereign interest in enforcing a federal
antitrust law, as the law pertained to a different sagereThe case is thus distinguishable from the one

12



After careful consideration dhe parties’ respective positions in light of the pertinent
authority, the Court respectfullgjects Defendants’ argumentsdaconcludes that it should look
to the complaint as a whole to determine the real party in interesto8e#otor Co, 323 U.S.
at 463;In re New York256 U.S. at 500\uclear Eng’g Cq.660 F.2d at 2505DS West640 F.
Supp. 2d at 1052. However, the Courdsthat even if iparsed the claims parately, the result
would be the same in this instance because Plaintiff has a quasi-sovereign interest in both its
claims for injunctive relief and penalties anddeamages claims, which seek recovery on behalf
of a wide range of consumers and aim to deter future antitrust conduct by corporations in lllinois.
Seeln re TFT-LCD (Flat Panel) Antitrust Litig.2011 WL 560593, at *5 (contrasting cases in
which States sued only on behalf of limited groups of private parties).

The Court’s conclusion is bolstered by tbepress purpose of the IAA, which is “to
promote the unhampered growth of commerceiaddstry throughout Illin@.” 740 ILCS 10/2.
This goal is consistent with that péarens patriaeactions at common law — namely, to allow the
State to serve as the “watchdogitsf quasi-sovereigmterests.” Pennsylvania v. Mid-Atlantic
Toyota Distributors, InG.704 F.2d 125, 129 n.8 (4th Cir.198®&)ternal quotation marks and
citations omitted). The IAA provides that:

The Attorney General may also bring an action in the name of this State, as parens

patriae on behalf of persons residingthins State, to recover the damages under

this subsection or any comparable fed&al. The powers granted in this Section

are in addition to and not in derogation of the common law powers of the

Attorney General to act as parens patriae.

740 ILCS 10/7. The IAA thus specifically authmes the Attorney General to bring suit for

damages in the public interest behalf of those individuals affectbg antitrust violationsn

at bar, in which the State seeksettforce a state statute. Attorneys general have a sovereign interest in
enforcing their own state lawsPennsylvania v. Mid-Atlantic Toyota Distribs., In¢04 F.2d 125, 131
(4th Cir. 1983). Thudsrito Lay is not persuasive authority on the facts presented here.

13



order to protectthe economic health and well-beingtbé State SeelLann 587 N.E.2d at 524
(interpreting the lllinois consumer fraud act iagparting a duty on # attorney general to
enforce the law, which was designed to protine public, even as it sought damages for
transactions involving individd@onsumers, and holding that “[a]lthough restitution may benefit
aggrieved consumers * * * the lemture did not intend the individugonsumers to be treated as
parties to the action for any purposes even uaderal construction of the Act”); see alSBS
West Corp. 640 F. Supp. 2d at 1051 (finding that ffapugh the number of persons directly
harmed [and on whose behalf the State soughtidas under the state consumer fraud act] may
be small relative to lllinois’s population, thedirect benefits of barring unscrupulous companies
from soliciting further business accrues to the pagoh at large. Indek that is why securing
an honest marketplace is a quasi-sovereign intefidais, Illinois has a quasi-sovereign interest
in this litigation”). Indeed, some courts have suggested that if a statute confers on the State alone
authorization to bring suit, then tis#ate is a real party in interedBrooks v. Tyger Const. Co.,
Inc., 1990 WL 488977, at *2 (M.D.N.C. Apr. 30, 1990)Here, given that the IAA limits
standing for aggregated, indirectrpliaser claims to the Attorné&yeneral, it would be contrary
to the statutory language and purptsé@old that the Attorney Gersd, representing the State, is
not the real party in interest.

In view of the State’s quasi-sovereign intenesbringing this action, the State is a real

party in interest in this case. The State isreadered a nominal parby virtue of the damages

®> Defendants argue that a finding of lack of juii§dn would contravene Congss’s intent in creating
CAFA — namely, to prevent plaintiffs from *“artificially structuring their suits to avoid federal
jurisdiction.” Freeman v. Blue Ridge Paper Prods., Jn851 F.3d 405, 407 (6th Cir. 2008). Yet,
Defendants do not contend that Plaintiff fraudulently pleaded claims to avoid federal jurisdiction or
colluded with private individuals for that purposendged, it appears that Plafhhas in good faith sued

in its name alone.) Moreover, Defendants do notappo dispute that the State has a quasi-sovereign
interest in the claims for injunctivelief and civil penalties under the 1AA.

14



claims that it asserts on behalf ofrgiaular lllinois residents. See.g, In re TFT-LCD (Flat
Panel) Antitrust Litig. 2011 WL 560593, at *3;ann, 587 N.E.2d at 524. As a State, Plaintiff is
not a citizen for diversity purposes. Accogly, the minimal dversity jurisdictional
requirements of CAFA have not been rhet.

B. Whether the Action Is a “Class Acton” the Term Is Defined in CAFA

Plaintiff also argues thatmeand is warranted because theec& not a “class action,” as
that term is defined in CAFA.CAFA provides that “the terrftlass action’ means any civil
action filed under rule 23 of the éferal Rules of Civil Procedure smilar State sttute or rule
of judicial procedure authorizirgn action to be brought by 1 or reaepresentative persons as a
class action.” 28 U.S.C. § 1332(d)B). The Fourth Circuit recentlheld that a state statute or
rule is similar to Rule 23 if, “at a minimurfit] provide[s] a procedw by which a member of a
class whose claim is typical afl members of the class canrgian action not only on his own
behalf but also on behalf of athers in the class, such thatvould not be unfair to bind all
class members to the judgment enteredfagainst the representative partyVest Virginia ex

rel. McGraw v. CVS Pharmacy, In2011 WL 1902678, at *4 (4th Cir. May 20, 2011).

® Both parties devote a significant number of pageargming that CAFA’s legislative history supports
their respective positions. For example, Defendautsng that CAFA'’s legislative history indicates that
the statute was not designed to prevent removsilitd brought by states’ attorneys general, as Congress
rejected an amendment that would explicitly havevented such removal. However, as the Northern
District of California recently found in its ordeemanding Washington and California State cases against
AU Optronics to state courts, “the legislative history of CAFA * * * does not clearly demonstrate a
congressional intent that CAFA should applyptyens patriaeactions. See alddarvey v. Blockbuster,

Inc.,, 384 F. Supp. 2d 749, 752-54 (D.N.J. 2005) (sungyAFA’s legislative history and concluding
that it was not Congress’[s] intent to encroach upon States’ authority toplariegs patriaeactions).” In

re TFT-LCD (Flat Panel Antitrust Litig, 2011 WL 560593, at *3. This Court need not delve into the
legislative history to resolve the remand motiodowever, the Court notes that, in view of the long
history ofparens patriaeactions and the traditional approach to determining the real party in interest in a
lawsuit, the absence of any express provision in CAFA authorizing remopaleris patriaesuits more
strongly suggests that Congress did not intend CAF&pfay to actions in which the State (through its
Attorney General) asserts sovereigmgoasi-sovereign interests in litigation.
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The parties agree that this lawsuit was not filed as a class action under Rule 23, but rather
as aparens patriaeaction under the IAA. The IAA providesm pertinent pe that “[tlhe
Attorney General may * * * bring aaction in the name of this Séatas parens patriae on behalf
of persons residing in this State,recover the damages undds tbubsection or any comparable
federal law.” 740 ILCS 10/7(2). In the sam@\sion, the IAA states that “no person shall be
authorized to maintain a classiantin any court of this State for indirect purchasers asserting
claims under this Act, with the sole exceptioh this State’s Attorney General, who may
maintain an action parens patregeprovided in this subsectionld.

Plaintiff contends that parens patriaeactionis so different in itsiature, prerequisites,
and procedural safeguards from a class action that the IAA’s explicit grant of authority to the
State to bring garens patriaesuit excludes this action from the ambit of CAFA. With respect
to the nature of the suit, Plaintiff notes thatens patriaeuthority has its origin in common law
rather than statute. Plaintélso states that the function gdirens patriaesuits is to provide a
substantive power to the State to protect diszens rather than a procedural device to
consolidate individual claims. Sd#inois v. Huddleston 816 N.E.2d 322, 337 (Ill. 2004).
Plaintiff further states that while a class actgemerally is a private lawsuit pursued for private
interests and represented by private attorneys who work on a contingency-fee paséssa
patriae lawsuit is brought by a public entity in isovereign or quasiesereign interest and
represented by salaried states’ attgm With respect to the prergsites, Plainff contends that
this type of suit iSundamentally different than a clasgian: the latter requires numerosity,
typicality, and commonality, whereas the former imposes no such constraints. Finally, Plaintiff
argues that class actions impoggrous procedural safeguardsptotect absent class members;

by contrast, irparens patriaesuits, the safeguards are limited to due process and the democratic
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process. Plaintiff thus concluslehat this action is a “separatad distinct procedural vehicle
from a class action.”Breakman v. AOL LLC545 F. Supp. 2d 96, 101, 102 (D.D.C. 2008)
(holding that a District of Colabia consumer protection statuteat authorized representative
actions and did not reference class action requents or mandate class certification was a
separate and distinct proceduvahicle from a class action, attilis did not constitute a class
action under CAFA); see alddarvey v. Blockbuster, Inc384 F. Supp. 2d 749, 754 (D.N.J.
2005);Portfolio Recovery Assocs., In686 F. Supp. 2d at 946-4af, Comcast705 F. Supp. 2d

at 454.

Defendants counter that the authority bestd on the State by the IAA to represent
private consumers in essence makes the &tatass action represetiv@ notwithstanding the
parens patriadabel of the suit. Defendants first point out that the suit is “congruent” with the
MDL class actions that other States haveulght against AU Optroos. Defendants then
contend that because the IAA makes the Statdlsoaty to bring this type of suit an exception
to the general rule against indirect phaser class actions, tlearly” intends thaparens patriae
actions should be substitutes for class actemm thus synonymous with them. According to
Defendants, the 1AA’s authorization of this typesuit qualifies the stias a class action under
CAFA. Defendants cit€omcasin support of their argument. Bomcastthe court considered
whether aparens patriaesuit brought under a state statutas a class action under CAFA.
Comcast 705 F. Supp. 2d at 453-54. The court hedd #ithough the statute was not identical to
Rule 23, it so mimicked the Rule with respecttsorigorous safeguardegarding absent parties
that it qualified as a “siifar statute” under CAFAId. at 454.

The Court finds Plaintiff's arguments persuasive: because (1) the case was not filed as a

class action under Rule 23 (or a state equivalent) and (2) the case instpatkissgoatriaesuit
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brought under the IAA, its both in form and substancestinct from an action brought under
Rule 23 or a state class action statute. Twadwo from the Fourth Circuit’'s recent opinion in
CVS Pharmacythe IAA “authorizes the Attorney Genéta bring enforcement actions against
violators and, in so doing, to muwe relief on behalf of aggrievendividuals. Yet that type of
representation by the State is [not] characteristithefrepresentational naguof a class action
**xx7 2011 WL 1902678, at *6. Ratr, it “is more analogous todlrole of the EEOC or other
regulator when it brings an @&t on behalf of a large group efmployees or a segment of the
public.” Id. Accordingly, the Court concludes thilis action is not a “class action” under
CAFA. Seee.q, id.; Portfolio Recovery Assocs., Iné86 F. Supp. 2d at 946-4lft re TFT-
LCD (Flat Panel) Antitrust Litig. 2011 WL 560593, at *6-*7Allstate 536 F.3d at 434-35
(Southwick, J., dissenting). lestd, it is “a statutorily authorizeatction” filed “on the State’s
behalf” by its top legal officetthe Attorney GeneralCVS Pharmacy2011 WL 1902678, at *4.

C. Whether this Action is a “Mass Adion” as that Term Is Defined by CAFA

CAFA provides that “mass actions” are mmble to federal court. 28 U.S.C. §
1332(d)(11)(A). CAFA defines mass action as “any civil action * * * in which monetary relief
claims of 100 or more persons are proposed ttide jointly on the grond that the plaintiffs’
claims involve common questions of law or fagxcept that jurisdiction shall exist only over
those plaintiffs whose claims in a mass acteatisfy the jurisdictional requirements under
subsection (a) ['where the matter in contneyeexceeds the sum or value of $75,000, exclusive
of interest and costs’].” 28 UG. § 1332(d)(11)(B)(l) & 8§ 1332(a).

Plaintiff argues that the masastion provisions of CAFA doot confer jurisdiction here
for three reasons. First, Plaintiff states that this case does not satisfy CAFA’s numerosity

requirement. 28 U.S.C. § 1332(d)(11)(B)(i). &=, Plaintiff argues that the suit is not a mass
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action because it does not meet CAFA’s $75,008dictional thresholdequirement for mass
actions. Id. Third, Plaintiff contends that the swibes not fall within CAFA’s jurisdictional
exception for cases brought on behalf tfe general public. See 28 US.C. 8
1332(d)(12)(B) (i)

The Court concludes that, for the same reafimatsit found the State to be a real party in
interest, this suit does not constigla “mass action” under CAFA. S&anoh 561 F.3d at 952
(holding that CAFA’s requireent of 100 or more plaintifigefers only to actual, named
plaintiffs); Cal. Pub. Employees Ret. Sys. v. Moody’s C@@09 WL 3809816, at *7 (N.D. Cal.
Nov. 10, 2009) (interpreting the mass action provismSAFA as requiring plaintiffs to appear
and make claims in order to count toward tlaenerosity requiremen&nd refusing to count 490
unnamed plaintiffs represented by an unincorpdratsociation who failetb do so toward the
numerosity requirementsXitazado v. Black Diamond Hospitality Invs., LLG009 WL
3209298, at *6 (D. Haw. Oct. 6, 2009Rather, as another courteatly summarized in words
that apply equally here, “[b]Jecause the State isah party in interesand sues to protect and
vindicate the rights of the public in general [untiex IAA], this action is not a ‘mass action.”

Connecticut v. Moody’s Corp2011 WL 63905, at *4 (D. Conn. Jan. 5, 2011).

" CAFA’s mass action “carve-out” provision states that “the term ‘mass action’ shall not include any civil
action in which (lll) all of the claims in the actioreaaisserted on behalf of the general public (and not on
behalf of individual claimants or members of a purported class) pursuant to a State statute specifically
authorizing such action * * *” 28 U.S.C. § 1332(d)(11)(B)(ii)(lII).
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lll.  Conclusion
For the reasons stated above, the Court gRlatatiff's motion toremand [28]; this case

is remanded to the Circuit Court of Cook County.

Dated: June 6, 2011

RobertM. Dow, Jr.
UnitedState<District Judge
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