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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANA PALOMARES, JAIME CAMARENA,
FLORINDA MUNOZ, SILVIA ROSALES,
LILIANA SERRANO, JOSEPHINE SANCHEZ
and GILBERT SANCHEZ,

Plaintiffs,

Case Nol10 CV 6124

Judge Sharon Johnson Coleman

SECOND FEDERAL SAVINGS and LOAN

ASSOCIATION OF CHICAGO d/b/a

SECOND FEDERAL SAVINGS,
Defendant.

)
)
)
)
)
)

V. )
)
)
)
)
)

MEMORANDUM OPINION AND ORDER
Defendant Second Federal Savings and Loan Association of Chicago d/b/a Second

Federal Savings (“Second Federal”) movessionmary judgment againplaintiffs’ individual

claims:Ana PalomarefDkt. 131]claims @e, sexand g@nderstereotyping discrimination

(Counts 1lI, IV, V, VI, VII, and VIII of her amended complant-lorinda MunoZDkt. 110]

claims age and gendstereotypingliscrimination (Counts I}V, V, and Vlof her amended

complaint);Silvia RosalegDkt. 118]claims ageand gender-stereotypimtscrimination(Counts

[, IV, V and VI of her amended complainitjliana SerrandDkt. 114]claims retaliatory

discharge (Count Il of her amended complaint); Josephine Sanchez [Dkeldig&|national

origin discrimination, age discriminatipand retaliatory discharg€ounts I, 1V, V, VI, and

VIl of her amended ooplaint); and Gilbert Sanchez [Dkt. 122]aims agediscrimination

(Count Ill and IV).* For the reasons contained her&@emnd Federal’s motionfor summary

judgmentaregrantedas to all plaintiffs

Legal Standard

Summary judgment is appropriate when the record shows that there is “no geswgne
as to any material fact and that the moving party is entitled to judgment as a miattef of
Fed.R.Civ.P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 322 (198@)isputes concerning

! Second Federal also filed a separate motion for summary judfibieni05], andplaintiffs’ filed a partial motion
for summary judgmentegarding plaintiffs’ severance claims (Counts | and blafntiffs’ amended complaintsA
separate decision as to Counts | and Il is being issued contemporanédtusiyswDpinion and Order.
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material facts are genuine where the evidence is such that a reasonable jury eouldvetdict
for the non-moving partyAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). In deciding
whether genuine issues of material fagsgxhe court construes all facts in a light most
favorable to the non-moving party and draws all reasonable inferences in favor of the non-
moving party.See idat 255. The moving party “bears the initial responsibility of informing the
district court ofthe basis for its motion, and identifying those portions of [the record] which it
believes demonstrate the absence of a genuine issue of materialé&atex 477 U.S. at 323.
When there is no genuine issue of matdaet and it is clear that plaifits cannot satisfy the

legal requirements dheir claims, summary judgment is not only appropriate, but mandatory.
FED. R. CIV. P. 56(a)Moser v. Ind. Dep’t of Corr406 F.3d 895, 900 (7th Cir. 2005).
Background

The followingfacts araindisputedSecond Federal had been in significant financial
stress for several years prior to 2009. Pursuant to a reduction in force (“RiéghdIeederal
terminated 20 employees on September 8, 28020 employeesincluding the seven plaintiffs
herein,were offered severance packages pursuant to the severancdligamen plaintiffs are
of Hispanic/Latino descent.

Jaime Camarenaas employed by Second Federal from about May 7, 1996 until
September 8, 2009 as a ftilhe Assistant Vice Presidentamarena’slirect supervisor was
Joan Batchg“Batcha”), Chief Lending Officer for Second FederahdDolores Pekala
(“Pekala”), Vice Presidentf Second Federal.

Ana Palomarewas employed by $end Federal from about April 19, 199til
September 8, 20085 a fulltime loan officer. At the time of herstiharge, Palomares was 41
years old and therimary caregiver for her six minghildren Three of her children were born
during the time she worked at Secdretleral in July 2001, December 2003, and March 2008.
Batcha was Palomaredirect supervisor. Around March 200Batchacommented amongst a
group of men and women that female employees should not get pregnant. Batcha detnot dir
this comment at anyone in particular. Bataiede these comments a total of two or three times
over the fiveyears that she supervised Palomares.

Florinda Munoz was employed by Second Federal from about December 1979 until
September 8, 2009, and spent the latter end of her employment in Seceral’' §atbrtgage
department as a fulime loan closer. At the time of hdischarge, Munoz was 45 years old and



the primary caregiver for her two minchnildren. Batcha was Munoz’srdct supervisor. Munoz
heard Batchawhile in a group with both men and women present, lauglsanthatvomen
should nogetpregnant and should eibirth control pills.

Silvia Rosalesvas employed by Second Federal from about August 1986,
September 8, 2008s a fulltime accounting clerk. At the time of hesdharge, Rosales was 43
years old and thprimary caregiver for her tmminor children. Batcha was Rosales’ direct
supervisorRosales never heard Batcha's comments directlyrestesved all of her information
regarding Batcha'statements secodthnd from Munoz olmne occasion.

Liliana Serranavas employed by Second Federal from about January 4, 290@1fult
time bank teller. Serrano’s direct supervisor was Mayra GQaGaxza”), Branch Manager for
Second Federaberrano oberved several conditions in the building at Second Federal while she
worked there, including paint chipping, holes in the ceiling, foul odors, floodkmpsedvires
and holes in the wall. Serrano also believes she saw mold, but she never testedaheess Bize
had no health problems as a result of these conditions nor did shengaakdical treatment
relatedto them.

Josephine Sanché¢Ms. Sanchez™j was employed by Second Federal from about
January 23, 1978 until September 8, 2009 as difaéinsurance clerk. At the time of her
discharge, Ms. Sanchez was sixipe years oldPekala wa$/s. Sanchez’s dect supervisor.
Prior to 2003Ms. Sanchez never reporterlanyone at Second Federal that she was having
health issues as a result of somaghat work.In Septembeof 2003,Ms. Sanchez’s doctor sent a
letter to Mark Doyleand Nadine Simko, a member of the board of directors, stating that Ms.
Sanchez suffered from various allergy symptoms and coedtltrchithe symptoms were a result
of mold exposure at work. In response to tlteteSecond Federal movéds. Sanchez to a new
work area on an upstairs floor. After the move, Sanchez’s condition improved, she did not
complain about her new work area, and she did not encounter any disciptitiang for
requesting the mov&n one occasion in 2008)s. Sanchezomplained td’ekalathat she
would cough whenever she went downstairs to file or escort customers. Pekkla.t8khchez
to haveanother employedo those duties insteallls. Sanchezvas not disciplined for her
complaint to Pekaldn March or April 2009Ms. Sanchez was asked to @ork inside the vault

2 Because two plaintiffs have the surname Sanchez, the @Gmesthe honorifictitle of Mr. and Mssolelyto
distinguish hem.



on the first floor of the bank. Shortly thereafter, Sanchez had trouble with her voicesinid w
Pekalawho told her to go back teerdesk and let others finish the woMs. Sanchez didhot
make any reference to mold in her statement to PaWaléSanchez was not disciplined in any
way after talking to Pekala.

Ms. Sanchez never complained to either Batcha or Westbrook about the conditions at
Second Federal or her health issues. Batcha started working at Second Feddénal a
September 2003 letter froms. Sanchez’s doctor, and had no knowledg®lsfSanchez’s
medical conditions nor had she eheardMs. Sanchez make complasnabout the conditions of
the workplace. Westbrook never had any knowledge of any health concerns reldsed to
Sanchez or any complaints she made about the condition of the worggptezeAt no time
during her employment at Second FederalMigd Sanchez file a worker€ompensation first
report of injury or claimMs. Sanchez never told anyone at Second Federal that she planned to
file a workers’ compensation claiils. Sanchez also worked on workec®mpensation claims
for Second Federal as parthar job, and she never saw a claim thatleeh submitted on her
behallf.

Gilbert Sancheg'Mr. Sanchez”) was employed by Second Federal from about August
1995 until September 8, 2009 as a futke maintenance professional. At the time of his
dischargeMr. Sanchez was severtye years old. Mr. & chez’s @tect supervisor was Gonzalo
Gradilla Vice President of Second Federal

In addition to their respective direct supervisors, all seven plaintiffs gected toMark
Doyle,who was theChief Exective Officer/President of Second Fedangluntil July 1, 2009.
ThereafterHunter Westbrookbecame thenterim CEO/President of Second Federal. Westbrook
wasthe interim CEO/President of Second Federal at the time of the RIF, apemzanently
promoted to those positions in March 2010.

With the exception of Mr. Sanchez, each employee was evaluated via a documented
multi-factored assessment of thespective job performanceand theicumulativescore was
amongst the lowest of their respective jobugro

On March 4, 2010, Plaintiffs filed formal charges of discrimination with threoi$
Human Rights Department (“IHRD”) and with the Equal Employment Opportunityn@ssion



(“EEOC").2 Plaintiffs received their right to sue letters from the EEOC ogust 25, 2010. The
IHRD failed to issue a report of findings within 365 days. Plaintiffs filertimitial complaints
on September 24, 2010, which were amended on August 16, 2011.

While Camar@a only alleges discrimination regarding his severance padkegether
six plaintiffsfiled one or more additional clainfigr relief. Specifically,Serrancand Ms.
Sanchez allege retaliatory discharg violation of lllinois law;Josephine Sanchez sgiehakes
a claim of discrimination based on national origin/ancestry, in violation of itland the
IHRA; Ana Palomares solely alleges discrimination based on sex, in violafiotieo¥/11 and
thelHRA; Palomares, Munoz, Rosales, Mr. Sanchez, and &tz allege discrimination
based on age, in violation of The Age Discrimination in Employment Act, 29 U.S.C. 8621
(“ADEA”) and the lllinois Human Rights Act, 775 ILCS 5/2-16i.seq (“IHRA"); and
PalomaresiMunoz, andRosales allege gendstereotyping, in violation ofitle VIl of the Civil
Rights Act of 1964, 42 U.S.C. 82008eseq (“Title VII”) and thelllinois Human Rights Act,
775 ILCS 5/1-10%t seq (“IHRA") .

Plaintiffs’ duplicate claims under thelRA are analyzed under the same legal starsdard
employed by the federal courts in actions brought under Title VIl and othatiserimination
statutesZaderaka v. Ill. Human Rights CommX131 Ill. 2d 172, 178-79, 545 N.E.2d 684
(1989).Second Federahoves for summary judgment ah claims in gdaintiffs’ amended
complaints.The Court analyzes each claim in turn below.

Discussion
|. Retaliatory Discharge&laims

Second Federal moves for summary judgmer€ounnts Il and VII ofSerranés and
Ms. Sanchez’s respective amendsamplaints allegingetaliatory dischargeén violation of
lllinois law, arguing that no genuingsue of material facts exists as to the required element of a
causal relationship.

To prevail orthe claim of retaliatory discharge, plaintiffs must each establishhibat
were(a) discharged; (b) in retaliation fdneir respectiveomplaints; and (c) that the discharge
“violates a clear mandate of public policséeTurner v. Mem'l Med. Ctr233 lll. 2d 494, 500,
911 N.E.2d 369, 374 (20DpNot only must all three elements exist, but plaintiffs must prove

® Plaintiffs subsequently filed technical amendments correctingfdrenal charge with the IDHR and EEOC from
discrimination based upon race to discrimination based upon ancestry.
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that a causal relationship exists amongst thaebber v. Wright & C0368 Ill.App.3d 1007,
1021, 858 N.E.2d 579, 592 (1st Dist. 2006) (citations omitted). Witblaurtiffs proving this,
Second Federad entitled to judgment as a matter of law

Second Federargues that plaintiffsdo not have sufficient proof of causation because (1)
Second Federdlad legitimate and nopretextual reasons foineir termination, (2plaintiffs
complains werenever raised with or known by a decision maker prior to their termination, (3)
plaintiffs never reported any actual health hazaadd(4) Ms. Sanchezspecifically never filech
workers’ compensation claim and her 2003 doctor’s letter regardinppsseble existence of
mold at Second Fedenaks too remote in time from her termination to have motivated it.

Serrano alleges that Second Federal terminated her employment because shestbmplain
about numerous health and safety hazards occurring matkplace including mold growing
on boththe wallsand carpet in certain areas, water danfega flooding and/oteaking, peeling
pairt on thewalls in certain areasdors from sewage back-up, aamgbestosShe claims that
from the date of her hirdlanuary 4, 2001, through the date ofteemination September 8,
2009,she was oncerned for her health due to the workplace environment, and thatslee
numerous complaints to Garza, her direct supervisor.

Ms. Sanchez alleges that Second Federahdiged her because of her continuous
reports to Pekala about hazardous health and safety conditions in the workplace &achshe ¢
that Second Federal failed to remediate the issues. Ms. Sanchez furtheretge®n
because Second Federal knew she initiated a worker's compensation claimthgaiostpany
for her medical complications, which she alleges are a result of her exposweaitsafe
workplace conditions.

The Court finds that both Serrano and Ms. Sanchez have failed to estabffstientu
showing of a causal relationship between their complaints and their dischee§@erman v.

Kraft General Foods, Inc272 lll. App. 3d 833, 840, 651 N.E.2d 708 (1995). It is undisputed
thatSerrano madhber first complaint about the building conditions in 2005. That same year, she
again complained about the workplace conditions, yetation was evetaken against her. Not

until July of 2009 does Serrano allege to have again complained, this time rgdlaaling

that acurred in the branch basement, and she contbatleer complaints made four years apart

arethe reason for hatischarge.



Similarly, it is undisputed that Ms. Sanchez began regularly complaining to her
supervisor, Pekala, starting as early as 2001 of the various health hazards shd.ddserve
Sanchez submitted a doctor’s note in 2003 regarding her allergies andsiéepmsdastence of
mold to Doyle and Simko, although it is undisputed that WestbmadikBatcha were the RIF
decisionmakers. “ears afteher initial complaints, MsSanchez alleges she complained yet
again to Pekala, antlis her contention that thesemplaints, in addition to thenes she made
prior and along with her initiation of a workers’ compensation claim for a hazandwyplace,
arethe cause for her discharge.

Based on the evidence above, the Court finds the claims presented by both Serrano and
Ms. Sanchez speculative at beSee Payne v. Paule337 F.3d 767, 773 (7th Cir. 2003).
Conclusory allegations, unsupported by spetacts, will not sufficeld. Serrano’s portrayal of
a connection between héuly 2009 complaint of flooding in the branch basement andatier
complaintdeading in tandem to her termination are merely subjective staterAéhtsugh
“temporal prximity is only evidence of causation, not a separate element of the prima facie case
[for retaliation]” plaintiff still fails to provide the court with any other evidence demonstrative of
a causal connection between her complaints and her dischahgani v. Cook County., 111.269
F.3d 785, 791 (7th Cir. 2001).

As stated above, MSanchez allegabatsheregularly complaiedto her supervisor
about hazardous workplace conditidregweer2001 and 2003, prior to her 2009 complaints and
termination.However,Ms. Sanchez never fitta workers’ compensation claitder allegation
that Second Federal knew of her intentioriile and retaliated against her is speculative at best
and bold fabrication at worst. With no actual filing of a workers’ compensation tgput the
decisionmakers at Second Federal on notMs, Sanchez offers zero evidence of retaliation.

Her relance on a 2003 doctor’s note has no weight due temstenesm time, as well as the
undisputed fact that it never reached anysiec-maker of theRIF. Speculation cannot defeat
summary judgmenPayne 337 F.3dat 773.

Moreover, Second Federal has provided anmebaliatory reason for Serrano avid.
Sanchez’s terminationthe decision to execute a RIF in order to combat fimhissuesand a
job-related performance evaluation resulting in the identification of Serrandsr#hnchez as
the lowest performerswhich the Court finds to be a valid, npretextual basis for discharging

employees. The Court finds that both Serrano and Ms. Sanchez have failed to provide any



evidence that Second Fededatidedto retaliate againghemfor their complains. See
Crampton v. Abbott Laboratorie$86 F. Supp. 2d 850, 856 (N.D. Ill. 2002r all these
reasonsSecond Federas entitled to judgment as a matter of lag/to each plaintiff

I1. National Origin/Ancestry Discriminatio@laim

Second Federal moves for summary judgmertounts Il and IV of MsSanchez’s
amended complaint alleging national origin/ancestry discetian, arguing that no genuine
issue of material facts existds. Sanchez allegadiscrimination based on her national
origin/ancestryjn violation of Title VIl and IHRAbecauseheis of Latino/Hispanic d&ent and
was terminatedrom her position as ansurance clerkwhile a nontatino employeeretained
her employment as an insurance cl@rxprevail onthis claim,Ms. Sanchezanust produce either
direct or indirect evidence that creates a triable issue on whether discrimimatiovated her
termination.Diaz v. Kraft Foods Global, Inc653 F.3d 582, 587 (7th Cir. 2011).

There is no dispute th&econd Federal has made naasions and thatls. Sanchez
has no direcor circumstantiakvidence that hdermination was triggered by discriminatory
animus. Accordingly, the Court shifts to the indirect method of proof.

To succeed under the indirect methigld, Sanchezanust establisla prima faciecase of
discrimination.McDonnell Douglas Corp. v. GregAll U.S. 792 (1973Ms. Sancheanust
prove that (1) sheis a member of a protected clag®) shewas meeting her employer's
legitimate employment expectations; §Ble suffered an adverse employment acimd (4) her
job duties were absorbed by employees who were not members of her proteastéetay.
Rockledgd-urniture LLC 534 F.3d 715, 725 (7th Cir. 2008) (citations omitted).

If Ms. Sanchezstablishea prima faciecase of discrimination, the burden tredmifts to
Second Federab articulate a legitimate, nesiscriminatory reason for her termination.
McDonnell Douglas411 U.S. at 802. To satisfy this burd&econd Federaleed not show that
it had a"good reason” for its decision to termindds. Sanchezbut only that it was not
motivated by discriminatory animus towards her national origin or anceStteman 667 F.3d
at 852. f Second Federaheets this burden of prod¥]s. Sancheanust then dablish that there
is an issue of material fact as to whetS8econd Federa“proffered reasons are merely pretext
for unlawful discrimination or retaliation, in order to survive summary judgmetudson v.
Chicago Transit Authority375 F.3d 552, 561 (7th Cir. 2004).



Second Federaloes not dispute thds. Sanchez has establishedrana faciecase of
national origin discrimination und&tcDonnell DouglasHowever,Second Federahaintains
thatMs. Sanchezvas terminated because®¢cond Federal’s board difectors decision that a
RIF would be a cost-saving option in light of its ongoing finansgles In addition,Ms.
Sanchehad thdowest evaluation score of the two clerks left at the time of theAdfa result,
Second Federalontends thatls. Sanchezavas identified fodischarge not because of her
national origin or ancestry but becawden economically motivateldIF and her low
performance

Because Second Fedepabvides a nompretextual reason favls. Sanchez’'slischarge,
shemust provide evidendadatSecond Federal's proffered rationale completely lacks a factual
basis, and, instea8econd Federalid so because she is of Latino/Hispanic desc8ae Ghosh
v. Indiana Dept. of Environmental Managemelfi2 F.3d 192 F.3d 1087, 1092 (7th Cir. 1999).
Ms. Sanchez admits that financial problems may have necessitated the RIF, howeeaeguges
thatthe RIF was thereafter used as a pretext for discrimination. Specifitedlgsserts that the
procedure employed by Second Federal allowed supervissubjectivelychoose which
employees teecommend for terminationithout requiring them toeview any supporting
documentationsuch as employee personnel filasd this process allowedsdriminatory
conductto gounchecked.

Second Federalontends that a crogfiecking process was implementecdrder to
account for any biagndbeyond offeringa selfserving opinion that she was just as qualified as
the retained employe#&ls. Sanchez offers no evidence that Second Federal’s business decision
that her position could be eliminated was done in bad faith, under false pretenses, oy with a
discriminatory intentRegardlessiit is ‘not the court's concern that an employer may bengr
about its employee's performance, or may be too hard on its employee. Rathes; theesinbdn
is whether the employer's proffered reason was pretextual, meaningahatatlie.” Ineichen v.
Ameritech410 F.3d 956, 961 (7th Cir. 2005) (quotiRghrsom v. CSC Consulting, In217 F.3d
467, 471 (7th Cir. 2000).

The Court findghat Second Federal’s decision was not pretextual betésistanchez
admits thateconomic reasons likely necessitated the Rifelsheprovides no evidence beyond
her subjetive opinionthat the RIF was performed in a discriminatory mankist.Sanchehas

failed to provide the Court with specific facts that call into question the verdgcond



Federals proffered nondiscriminatory explanation. Accordingly, Second Feidezatitled to
judgment a matter of laas toMs. Sanchez’s claim for national origin/ancestry discrimination.
lll. Sex DiscriminatiorClaim

Second Federal moves for suamy judgment regarding PalomaregXx discrimination
claim, arguing no genuine 183 of material facts exists. Palomaa#leges discrimination based
upon her sex, in violation of Title VII and IHRA becawst®was terminated from her position
as aloan officer while two male employees, retaindaeir employment atoan officers To
survive summary judgment on tlakim, Palomaresnust produce either direct or indirect
evidence that creates a triable issue on whether discrimination motivatedeatien.Diaz,
653 F.3dat587 (7th Cir. 2011). The Court fisdhatPalomares hasordirector circumstantial
evidence that heermination was triggered by discriminatory animids Accordingly, the Court
shiftsto Palomaresindirect method of proof.

There is no dispute thRalomaresias gorima faciecase of sexliscrimination under
McDonnell DouglasHowever, Second Federal arguesce againthat its decision that alR
would be a cost-saving option in light of its ongoing financial problems is aisonminatory
reason for Palomares’ terminatidfalomares scored the loweashongst her peer loan officers,
whichresuled inSecond Federadlentifying her for the RIF.

Because Second Fedepabvides a nompretextual reason for Palomares’ discharge, she
must now provide evidendbatthe proffered nordisciminatory rationale completely lacks a
factual basis, and, instead pecause she is a wom&ee Ghosh v. Indiana Dept. of
Environmental Managemerit92 F.3d 1087, 1092 (7th Cir. 1999).

Identical to Ms. Sanchez’s reasoning immediately above, Paloadmats that financial
problems may have necessitated the BUf,contendshat it was thereafter used as a pretext for
sex discriminationLikewise, Palomare®ffers no evidence, beyond her own opinion as to her
gualifications that Second Fedal's business decisido eliminateher position was done in bad
faith, under false pretenses, or with any discriminatory intent. Palomarasnimeie her own
argumenbecause sh®o admits thaktconomic reams likely necessitated the RIF, yebvides
no evidencethat the RIF was performed in a discriminatory manner.Ralemaresburden to
prove pretextO'Leary v. Accretive Health, In657 F.3d 625, 635 (7th Cir. 2011).
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Palonares faikto provide the Court with specific facts that call int@sfion the veracity
of Second Federd’proffered nondiscriminatory explanatidccordingly, Second Federal is
entitled to judgment a matter of laag to Palomareglaim for sexdiscrimination.

IV. Age DiscriminatiorClaims

Second Federal moves for summary judgment regathdéwge discrimination claimsf
Palomars (Counts Il and 1V)Munoz (Counts Il and IV)Rosaés (Counts Il and V), Mr.
Sanchez (Counts Il and 1V), aids. Sanchez (Counts V and VI), in violation ADEA and the
IHRA.

To survive summary judgment timese claim, plaintiffs must produce either direct or
indirect evidence that creates a triable issue on whethelisganination motivated their
termination.Diaz v. Kraft Foods Global, Inc653 F.3d 582, 587 (7th Cir. 2018econd Federal
argues thanone of the plaintiffs haveirector circumstantiakvidence thatheir terminationwas
triggered by discrimiatorymotives The Court agrees.

Second Federaloes not dispute that plaintiffs hagstablished arima faciecase ofage
discrimination viathe indirect method of thdcDonnell Douglagest However, Second Federal
maintaingts nan-discriminatory reason fglaintiffs’ terminationwas Second Federal’s board of
directors’ decision that RIF would be a cost-saving option during a timdioéncialtrouble.

With the exception of Mr. Sanche2econd Federglerformed anulti-factored evaluation of

each of theplaintiffs’ positions, and @lintiffs were amongst the lowest scorers. Mr. Sanetesz
not identified for termination due to a low job performance evaluatisteadSecond Federal
maintains that it determined his posit@smainly thehandyman/maintenance man (vs. a janitor
that solely cleansyjas unnecessary because the work coelddmtracted out at a lower price
when needed. Thus, plaintiffgereidentified and dischargealong with 15 other employeésr
non-discriminatory reasons.

Because Second Fedepabvides a nompretextual reason falaintiffs’ discharge,
plaintiffs must now provide evidendkatthe proffered nondiscriminatory rationale completely
lacks a factual basis, and, instead, Second Fedidrab becausef their age.See Ghosh v.
Indiana Dept. of Environmental Managemetfi2 F.3d 192 F.3d 1087, 1092 (7th Cir. 1999).
Again, however, faintiffs each admit thahe RIF may have been financially necessary, and fail

to provide any specific facts, beyond offering their own personal opinions of atispagatment
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due to their agehatSecond Federal’s decisiong@bminatetheir positions was done in bad faith,
under false pretenses, or with any discriminatory intent.

The Court findgplaintiffs’ arguments unpersuasivi@st because they eacldmit that
economic reasons likely necessitated the, RiEf second because th&il to provideany
evidence of pretexiThe Court’s duty is not to determine whether Second Federal’s reasons for
its RIF were right, but whether its reasons were ho&est.Kariotis v. Navistar Int’l Trucking
Corp., 131 F.3d 672, 677 {7 Cir. 1997). Accordingly, Second Federal is entitled to judgment a
matter of lawas toPlaintiffs’ claims for agediscrimination.

V. GenderStereotyping Discriminatio@laims

Second Federal moves for summary judgment regatdergendestereotyping claims
of Palomare¢Counts VII and VIII), Munoz (Counts V and VI), and Rosales (Counts V and VI),
in violation of Title VII andIHRA.

Plaintiffs allegethey were each selected for layoff because they have a primary care
giving responsibility for their minor childrerRlaintiffs’ allegations are often referred to as
Family Responsibilities Discrimination (“FRD”), discrimination that is based oredialsout
how employees with family caregiving responsibilities will or shouldratite workplaceSee
Lust v. Sealy, Inc277 F. Supp. 2d 973, 982 (W.D. Wis. 2088) as modified383 F.3d 580
(7th Cir. 2004). Wen a party alleges FRRENd the bias is based on a gender stereotype, those
claims are evaluated as discrimination claunder Title VIl asTitle VII guards against
discrimination based on gender as well as family st&tesn v. Cintas Corp319 F. Supp. 2d
841, 858 (N.D. lll. 2004).

As explainedabove plaintiffs must produce either direct or indirect evidence that creates
a triable issue on whether discrimination motivated tfeeminationto survive summary
judgment.Diaz, 653 F.3dat587 (7th Cir. 2011):Direct evidence is evidence that, if believed by
the trier of fact, would prove discriminatory conduct on the part of the employer withiaurice
on inference or presumptiorRogers v. City of Chicag820 F.3d 748, 753 {7 Cir. 2003).

Second Fedelargues that has made no admissions and that plaintiffs have no direct
circumstantiakvidence thatheir terminationwas triggered by discriminatory animuBlaintiffs
contend, however, th#ttey have direct evidence of FRD by Second Federal agp&antiff
claims that Batchatheir supervisor and thaecision maker fotheir selectionn the RIF,made

comments to themegarding women getting pregnant and having childsgecifically,
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plaintiffs allege thatrbm around January 2004 throutje dae of theirdischarge on September
8, 2009, Bitchafrequentlymadesuch comments to plaintiffs, includin@) that female
employees at&ond Federahould noget pregnant, (b) that female employees at Second
Federalshould use contraceptives, includisigh control pills, and (c) that female employees at
Second Federakith children do not perform as well as female employees without children.

Second Federal argues that Batcha’s statements are not actionable because they are just
randomremarks.Second~ederalunderscore®alomare'sdeposition testimony in whickhe
states thaBatchadid not reference any specific emplogeehen making suaemarks but
instead she “would say it in a group”. (Dkt. #13424Jomares Defl72:20-21.) Also, Second
Federalpoints outthatPalomaresaughedwhile testifying abouthe remarks Baha would
make. When askaahy she was laughing, Palomaszsd “[i]t's not funny what she woulshy,
but it would be funny how she could haareonversation and all of adden just throw you'd
better not get pregnant or things like thald’ @t172:10 -173:10.) AdditionallySecond Federal
argueghatno employeesuffered any adverse employment acasra result of said comments,
and directs the Court ®teinhauer v. DeGolieB59 F.3d 481, 487-88 (7th Cir. 2004), which
held that alecision maker’'s comment not made to plaintiff, madeassing, and unrelated to
any employment decision was not sufficient evidence of discriminattamt

The Court findghat Batcha's statemés do not amount to direct evidence of
discrimination A remark can raise anference of discrimination when it “was (1) made by the
decision maker, (2) around the time of the decision, and (3) in reference to the adverse
employment action.Hemsworth vQuotesmith.Com, Inc476 F.3d 487, 491 (7th Cir. 2007).

But, “[i]solated comments that are nwre than ‘stray remarks’ in the workplace are insufficient
to establish that a particular decisiwas motivated by discriminatory animus/érillat v. Metal
Spinners, Ing.470 F.3d 685, 694 (7th Cir. 2006).

Batcha’s remarks were notadearound the time of the decisiamyr were they madia
reference to th&IF. Neitherdid the remarks refer to a specific employee or employees. Had the
remarks reflected swe discriminatory animus on the part of Batcha or&@gond Federal
manager towarglaintiffs, it would be reasonable to expect that at various stages of pregnancy or
youngmotherhoodplaintiffs would have been disciplined or terminated. Howepkintiffs all
continued to be employed until roughly five years later when they were teechmlahg with 17

other employeed he conclusion that &cha’s commentwaere only randomemarks albeit
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neitherhumorous nor work appropriate, is further supportedbyetct that other women who
were primarycaregivers for their minashildrencontinued to be employedter the RIE (Dkt.
#134-1,Palomares Depl68:22 -170:16.) Such undisputed factsxdbcreate any reasonable
inference of discriminatory interfee Petts v. Rockledgearniture LLC 534 F.3d 715, 72@7th

Cir. 2008)(decisionmaker’s genderelated comment made more than a year before termination
was not evidence afiscriminatior). Thus,plaintiffs’ direct method of prof is insufficient to

create anssueto defeasummaryjudgment.

With regard to faintiffs’ indirect method of proof, their gendstereotyping
discriminationclaims fail for the same reason pkintiffs’ other discrimination claist there is
absolutelyno evidence thaecond-ederal’s reasafor their termination wergretextual
Accordingly, the Court finds no genuine issue of material fact and Second Feaglled to
judgment a matter of laas to plaintiffs’ claims for gendetereotyping discrimination.
Conclusion

For the reasons stated herein, even when viewingadbnable inferences and resolving
all evidentiary conflictsn the light most favorable to plaintiffthe undisputed facts demonstrate
that no genuine issue of material fact exa@tsany of the clais presentedAccordingly, Second
Federals entitled to judgment as a matter of law. This Court grants the rsédiosummary
judgmentas to all plaintiffs [Dkt. Nos. 110, 114, 118, 122, 126, and 131].

IT IS SO ORDERED. W
Date:August 28, 2014 '

Entered
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